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3d  District— Hon.  CASWELL  BENNETT,  Smithland. 
Warren  Court  of— Hon.  WM.  L.  DULANEY,  Bowling  Gbiiv. 

JUDGE    OF    CRIMINAL    COURT    I2TH    DISTRICT. 

Hon.  JOHN  S.  BOYD,  Cynthiana. 

JUDGE    OF    JEFFERSON    COURT    COMMON    PLEAS. 

Hon.  henry  J.  STITES,  Louisville. 

CHANCELLOR    LOUISVILLE    CHANCERY    COURT. 

Hon.  THOMAS  B.  COCHRAN,  Louisville. 

COMMONWEALTH'S    ATTORNEYS. 

JEleeted  First  Monday  in  August,  1868,  for  Bias  Tears, 

Ist  District— C.  L.  RANDALL,  Hickman. 

2d  District— JAMES  R.  HEWLETT,  Princeton. 

3d  District— JOHN  W.  LOCKETT,  Morganfibld. 

4th  District— C.  W.  MILLIGAN,  Franklin. 

5th  District— BAKER  BOYD,  Owensboro. 

€th  District — MONROE  ADAIR,  Munfordsvilli. 

7th  District— J,  W.  SCHOOLING,  Lebanon. 

8th  Distrrct^M.  H.  OWSLEY,  Lancaster. 

9th  District— PHIL.  LEE^  Louisville. 

10th  District— J.  LAWRENCE  JONES,  Richmond. 

11th  District— J.  D.  LILLARD,  Owbnton. 

12th  District— CHARLES  DUNCAN,  Falmouth. 

13th  District^ROBERT  RIDDELL,  Irvine. 

14th  District— GEORGE  T.  HALBERT,  Grbenupsburg. 

16th  District— H.  P.  FINLEY,  Whitley  Court-Houbb. 

16th  District— JAMES  E.  STEWART,  Paintbvillb. 
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SAMUEL  B.  CHURCHILL,  Sbcrbtabt  of  Statb. 

WILLIAM  T.  SAMUELS,  Assibtamt  Sicbwabt  of  Staii. 

JOHN  RODMAN,  Attobnbt  Gbnbbal. 

D.  HOWARD  SMITH,  Auditob  of  Public  Aooouhts. 

JAMES  M.  WITHROW,  Assistakt  Auditob. 

JAMES  W.  TATE,  Trbasubeb. 

JAMES  A.  DAWSON,  Rbgistbb  of  Lahd  Officb. 

Z.   F.   SMITH,    SUPBRINTBMDENT   OF   PUBLIC  InBTBUOTIOH. 

F.  L.  WOLFORD,  Adjutant  Gbnbbal. 
FAYETTE  HEWITT,  Quabtbb-Mabtbb  Gbnbbal. 
AUSTIN  W.  VALLANDINGHAM,  Statb  Libbabiah. 

JUDGES    OF    THE    COURT    OF    APPEALS, 

Jn  Office  at  the  time  the  I^eeieione  in  this   Volume  taere  Bendered, 

Hon.  RUFUS  K.  WILLIAMS,  Chibf  Jubtiob,  Mayfibld. 
Hon.  GEORGE  ROBERTSON,  Judgb,  Lexington. 
Hon.  MORDECAI  R.  HARDIN,  Judgb,  Louisyillb. 
Hon.  BELYARD  J.  PETERS,  Judge,  Mt.  Stebling. 

JOHN  RODMAN,  Attobnby  General. 

W.  P.  D.  BUSH,  Repobteb. 

ALYIN  DUYALL,  Clbbk. 

CHARLES  HAYDON,  Deputy  Clbbk. 

MORGAN  B.  CHINN,  Sbbgeamt-at-Abmb. 


TERMS    OF    THE    COURT    OF    APPEALS. 

SeaHone   held  in   Frankfort,   Ky, 

SUMMER  TERM  commeDcea  1st  Monday  in  Jane. 
WINTER  TERM  commences  Ist  Monday  in  December. 


RULE    OF    COURT,    JULY    7,    1869. 

The  Clerk  of  tbis  Coart  sball  put  no  case  on  the  Docket  until  the  attor- 
neys shall  make  a  memorandam  on  the  record  of  all  the  parties  appellanti 
and  appellees,  and  the  judgment  appealed  from,  designating  the  page  of  the 
record  and  the  term  of  the  Court  a^  which  it  was  rendered. 

H/^  By  appending  at  the  end  of  their  Briefs  a  fhll  list  of  the  authorities 
upon  which  they  rely,  Counsel  will  much  oblige  Thb  Rbpobtbb. 
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CASE  1— PETITION  EQUITY--SBPTBMBER  21. 

Overstreet  vs-  Eice.  ;Jw^ 


APPBAL   FBOH  TATLO&  OIBCUIT  COURT. 

"This  is  to  certify  that  we,  James  W.  Oventreet  and  Franklin  W.  Rice, 
have  this  daj  swapped  farms,  and  the  said  Orerstreet  agrees  and 
binds  himself  to  pay  to  the  said  Rice  one  thousand  dollars  by  the 
first  day  of  March  next,  or  the  time  of  exchanging  places,  and  the 
balance,  seyen  hundred  dollars,  twelve  months  frdm  time  of  exchange 
ing  places,  this  3l8t  December,  1866. 

"J.  W.  OVBBBTBMT, 

"F.  W.RioB." 
The  parties  exchanged  possession  of  the  farms  February  21,  1867. 
Rice  sned  for  the  payment,  and  Overstreet  defended  upon  the  ground 
that  the  contract  was  not  enforceable,  kc,  Seld-^ThaX  this  instru- 
ment of  writing  does,  at  least,  evidence  a  contract  of  mutual  ex* 
change  of  lands  m  preBenti;  and  though  It  were  not  enforceable 
VOL.   IV — 1 
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within  itself,  unaided  hj  extraneous  circumstances,  for  want  of  cer- 
tainty in  specifying  what  lands  were  exchanged,  yet,  when  the 
parties,  by  their  subsequent  acts,  have  rendered  this  uncertainty 
sure  by  taking  possession  and  consummating  the  mutual  exchange, 
it  is  too  late  for  either  party,  to  say  there  is  no  memorandum  in 
writing  signed  by  the  party  to  be  charged,  and  especially  when  the 
vendor  shows  that  he  is  both  able  and  willing  to  convey,  the  rendee 
in  possession,  shall  not  be  heard  to  set  up  such  a  defense. 

2.  If  the  written  memorial  of  the  sale  of  lands  were  Toidable  for  un- 

certainty when  first  executed,  this  impediment  may  be  removed  by 
the  subsequent  acts  of  both  parties. 

3.  Courts  of  equity  will  enforce  a  specific  performance  of  a  contract  with- 

in the  statute  where  it  has  been  partly  executed;  for,  otherwise,  one 
party  would  be  able  to  practice  a  fraud  upon  the  other,  which  was 
not  the  intention  of  the  statute.  Qreat  caution  is  to  be  used  in  the 
determination  of  what  is  a  part  execution.  (1  Story* 9  Equity  Juru" 
prudence,  etc.  759,  et  eeq.;  4  Bibb,  466;  3  Mon,,  445;  3  LitteUy  264.) 

William  Howell  and 

T.  C.  Winfrey,  For  Appellant, 

CITED— 
1  Johnson's  Chy.  R.,  279-80;  Parkhurst  vs.  VanCourt- 

lant. 
12  Ves,,  466;  Blagam  vs,  Bradbear. 
6  jB.  3fon.,  101-3;  Curd  vs.  Kay;  1  Dana,  2-3. 
4  Bibby  466;  Ellis  vs.  Deadman's  heirs. 
3  Marshall,  445;  Fowler  vs.  Lewis. 

3  Littell,  262;  Fugate  vs.  Hansford. 

I  Johnson's  Chy.  R.,  131;  Phillips  vs.  Thompson. 

1  Bibb,  205-6;  Grant's  heirs  vs.  Craigwiles. 
Revised  Statutes,  chap.  22,  1  Stanton,  264-5. 

2  Marshall,  490;  Rankin  vs.  MaxweWs  heirs. 

Craddock  &  Trabue  and 

J.  R.  Robinson,  For  Appellee, 

CITED— 
6  B.  Mon.,  100;  Kay  4*  Casey  vs.  Curd. 

4  Bibb,  466;  3  Littell,  262. 
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3  Marshall  445 ;  Fowler  vs.  Lewis. 
3  Met,y  583;  Harrow  vs.  Johnson^  Sfc. 
2  Duvally  156;   Warren  vs.  Barker  4*  (^o. 
1  /.  /.  M.,  76;  Rowland  vs.  Garman. 

CHIEF  JUSTICE  WILLIAMS  dklivbrbd  the  opinion  of  thi  court: 

These  parties  entered  into  the  following  written  agree- 
ment, viz :  "  This  is  to  certify  that  we,  James  W.  Over- 
street  and  Franklin  W.  Rice,  have  this  day  swapped  farmSy 
and  the  said  Overstreet  agrees  and  binds  himself  to  pay  to  the 
said  Rice  one  thousand  dollars  by  the  first  day  of  March  next, 
or  the  time  of  exchanging  places,  and  the  balance,  seven  hun- 
dred dollars,  twelve  months  from  time  of  exchanging  places, 
this  Slst  December,  1866. 

"  J.  W.  Overstreet, 
"  F.  W.  Rice. 

"  Witness : — Cram.  Haskins." 

February  21,  1667,  the  parties  did  exchange,  Overstreet 
moving  from  his  farm,  in  Taylor  county,  to  the  one  for 
which  he  had  traded  it  from  Rice,  in  Adair  county,  and 
Rice  removing  to  the  Overstreet  farm,  in  Taylor  county. 

The  first  installment  of  one  thousand  dollars  not  being 
paid,  Rice  brought  his  action  ordinary  to  recover  it,  March 
19,  1867,  to  which  Overstreet  put  in  his  answer  and  cross- 
petition,  averring — 

1.  That  no  contract  in  writing  as  to  said  land  trade 
had  ever  been  entered  into,  but  that  it  remained  in  parol, 
and  was  not,  therefore,  enforceable.  n 

2.  That  Rice  had  no  good  and  sufficient  title  to  the 
Adair  county  farm,  and  prays  an  exhibition  of  his  title. 

3.  That  Rice  had  practiced  a  fraud  on  him  in  a  mis- 
representation as  to  where  the  lands  were  situated — 
representing  that  only  some  thirty  of  the  three  hun- 
dred and  thirty-three  acres  lay  southeast  of  the  creek, 
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^mong  the  hills,  and  the  remainder  on  the  opposite  side 
being  level  bottom  land,  and  much  more  valuable; 
whereas,  about  one  hundred  and  fifteen  acres  lay  among 
the  hills  southeast  of  the  creek;  and  he  prayed  for  a 
rescission,  &c. 

The  cause  was,  on  defendant's  motion,  transferred  to 
the  equity  docket,  after  which,  on  March  10,  1868,  Rice 
replied,  asserting  the  contract  in  writing,  the  actual  ex- 
change of  farms,  averring  that  the  last  payment  became 
due  March  1,  1868;  agreeing  that  he  represented  the 
whole  tract  to  contain  three  hundred  and  thirty-three 
acres,  but  averring  that  it  really  contained  much  more ; 
denied  any  misrepresentations,  and  exhibited  his  claim 
of  title  as  coming  from  Andrew  Barnett,  deceased,  who, 
and  his  vendees,  had  held  over  thirty  years  uninterrupted 
adverse  possession;  offering  to  convey  by  general  war- 
ranty deed,  upon  payment  of  the  purchase  price;  resisted 
any  rescission  or  cancelment  of  the  contract,  and  prayed 
as  in  his  original  petition — that  is,  "for  judgment  for  one 
thousand  dollars,  with  interest  from  1st  day  of  March, 
1867,  and  for  all  other  and  proper  relief.^'* 

The  court,  on  final  hearing,  adjudged  that  Overstreet 
should  pay  the  one  thousand  sevjen  hundred  dollars,  con- 
vey the  Taylor  county  farm  to  Rice,  and  receive  a  con- 
veyance from  Rice  to  the  Adair  county  farm;  from  which 
Overstreet  prosecutes  this  appeal. 

This  instrument  of  writing  does  at  least  evidence  a  con- 
tract of  mutual  exchange  of  lands  in  presently  and,  though 
it  was  not  enforceable  within  itself,  unaided  by  extrane- 
ous circumstances,  for  want  of  certainty  in  specifying 
what  lands  were  exchanged,  yet  when  the  parties,  by 
their  subsequent  acts,  have  rendered  this  uncertainty 
sure  by  taking  possession  and  consummating  the  mutual 
exchange,  it  is  too  late  for  either  party  to  say  there  is 
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no  memorandum  in  writing,  signed  by  the  party  to  be 
charged;  and  especially  when  the  vendor  shows  he  is 
both  able  and  willing  to  convey,  shall  the  vendee  in 
possession  not  be  heard  to  set  up  such  a  defense? 

If  voidable  for  uncertainty  when  the  writing  was  first 
executed — which,  however,  is  not  admitted — this  impedi- 
ment has  been  removed  by  the  subsequent  acts  of  both 
parties.  It  is  clearly  taught  by  Story  (1  Equity  Jurispru- 
dence^ section  759,  and  through  chapter  16),  that  courts  of 
equity  will  enforce  a  specific  performance  of  a  contract 
within  the  statute  where  it  has  been  partly  executed ;  for 
otherwise  one  party  would  be  able  to  practice  a  fraud 
upon  the  other,  which  was  not  the  intention  of  the  stat- 
ute. It  is  true,  that  great  caution  is  to  be  used  in  the 
determination  of  what  is  a  part  execution.  This  case, 
however,  comes  within  the  most  rigid  rules. 

In  Ellis  vs.  Deadman's  heirs  (4  Bibb,  466),  the  writing 
sued  upon  was  as  follows:  ^'4  January,  1808.    Received  of 

Jessee  Ellis  $ ,  in  part  pay  for  a  lot  he  bought  of  me 

in  the  town  of  Versailles,  it  being  the  cash  part  of  the  pur- 
chase of  said  lot,  Nathan  Deadman."  This  court  said,  had 
the  receipt  specified  the  terms  of  the  agreement,  there 
would  have  been  no  doubt  of  the  propriety  of  decreeing 
the  specific  execution ;  for  though  the  receipt  apparently 
intended  only  to  evidence  the  payment  made,  yet  it 
would,  in  that  case,  have  been  such  a  memorandum  of 
the  agreement  as  would  have  taken  the  case  out  of  the 
provision  of  the  statute.  The  amount  paid  was  in  blank, 
nor  did  it  at  all  show  the  agreed  consideration.  The 
terms  of  the  agreement  between  Overstreet  and  Rice 
are  specifically  set  out;  that  is,  the  one  farm  for  the 
other,  and  seventeen  hundred  dollars,  to  be  paid  in  two 
unequal  installments;  the  term  *' farms"  is  certainly  as 
specific  as  a  "lot"  in  a  town. 
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In  the  case  of  Kay  4*  (^cisey  vs.  Curd  (6  B,  Mon,,  100), 
the  order  attempted  to  be  enforced  as  a  metnorandam 
neither  specifies  the  land  nor  the  terms,  hence  was 
clearly  within*  the  provision  of  the  statute  of  frauds. 

In  Fowler  vs,  Lewis  (3  Mar,,  445),  the  letter  signed  by 
the  agent  of  the  vendor  evidenced  that  another  and  pre- 
vious contract  had  been  made ;  but  what  the  terms  were 
remained  to  be  ascertained  by  extraneous  evidence, 
hence  not  enforceable. 

But  in  Fugate  vs,  Hansford  (3  Litt,,  262),  upon  the 
order  of  Fugate  to  the  Trustees  of  the  Town  of  Car- 
lisle, in  Nicholas  county,  to  convey  lot  No.  32  to  George 
L.  Howard,  who  has  this  day  purchased  the  said  lot  from  me^ 
and  for  which  I  have  received  value  in  full,  November  2, 
1816,  this  court  held,  whilst  it  did  not  import  an  obliga- 
tion to  convey,  it  still  clearly  witnessed  a  contract  for 
the  sale  of  land ;  and  as  the  consideration  had  been 
received,  and  so  far  executed,  no  evidence  need  be  in- 
troduced as  to  it,  and,  therefore,  did  not  come  within  the 
statute  in  this  case ;  though  the  town  and  county  were 
named,  the  State  was  not. 

Neither  of  these  cases,  therefore,  militate  against  the 
enforcement  of  this  contract,  whilst  the  reasoning  and 
principles  of  some  justify  it. 

Andrew  Barnett,^  deceased,  by  his  last  will,  devised  to 
his  negroes  a  tract  of  six  hundred  and  ninety  acres  on 
Casey's  creek,  Adair  county ;  but,  by  a  subsequent  pro- 
vision, he  directed  all  the  residue  of  his  real  and  personal 
estate  to  be  converted  into  money ^  not  previously  de- 
vised; and  as  this  was  a  tract  of  about  three  hundred 
and  fifty  acres  originally,  or  the  half  of  seven  hundred 
acres  patented  to  Alexander,  it  is  pretty  evident  that 
it  is  not  the  tract  of  six  hundred  and  fifty  acres  devised 
to  the  negroes,  especially  as  it  appears  in  evidence  that 
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he  owned  other  lands  on  said  creek,  fortified  as  this  evi- 
dence is  by  the  long-continued,  uninterrupted  adverse 
possession,  and  this  without  any  proof  of  claim  asserted 
by  the  negroes. 

Nor  does  the  evidence  establish  any  fraudulent  repre- 
sentation by  Rice ;  but,  on  the  contrary,  manifests  that 
Overstreet,  by  himself  and  agent  or  friend,  had  examined 
Rice's  farm  several  times,  and  then  sought  the  exchange, 
and  that  there  are  really  some  twenty-odd  acres  more 
than  it  was  said  to  contain. 

The  original  petition  at  law  only  went  for  a  judgment 
on  the  first  payment  of  one  thousand  dollars,  as  the  other 
was  not  then  due;  but  the  answer  and  cross-petition 
sought  an  a(]|judication  in  equity  of  the  whole  matter, 
and  a  rescission  of  the  contract;  and  the  reply  averred 
the  non-payment  of  the  last  installment,  that  it  was  due, 
and  prayed  for  general  relief. 

It  is  evident  that  both  parties  were  seeking  an  acyudi- 
cation  of  all  the  matters  in  controversy ;  and,  therefore, 
notwithstanding  the  pleadings  are  somewhat  informal, 
yet,  as  all  the  matters  have  been  heard,  and  couveyances 
properly  decreed,  we  see  no  substantial  error  in  adjudg- 
ing to  Rice  the  entire  sum  due  him. 

Wherefore,  the  judgment  is  aflirmed,  without  damages, 
no  supersedeas  appearing  in  the  case. 
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CASK  2—PETITION  EQUITY— SEPTEMBER  21. 

Webb  vs.  McCauley. 

APrSAL  FEOH  HABU80V  GIROVIT  OOVKT. 

1 .  Allowances  made  bj  county  courts  to  jailen  for  fees  and  serTioea  aa 

such,  cannot  be  attached  in  the  hands  of  the  sheriff. 

2.  Fees  and  allowances  to  jailers  being  necessary,  and  prorided  by  law,  U> 

enable  them  to  discharge  their  official  dnties,  public  policy  will  not 
permit  a  creditor  to  attach  these  fees  and  allowances  in  the  hands  of 
the  sheriff. 

W.  W.  Trimble,  For  Appellant^ 

CITED— 
Revised  Statutes,  1  Stant.,  473. 

7  Mon.,  439 ;  Harvey  vs.  Divine. 

Civil  Code,  sees.  474-5;  I  M,  ^  B.  Staetaes,S04. 
Story^s  Equity  Jurisprudence,  sec.  1040,  p.  294. 

8  Clark  4-  FinnelVs  Rep,,  295,  307  ;  Hill  vs.  Paul. 
2  Brod.  4-  Bir^.,  673  ;  Palmer  vs.  Bate. 

1  Swanst.  i?.,  79;  Davis  vs.  Duke  of  Marlborough. 

John  T.  McClintock,  For  Appellee, 

OITBD— 
Civil  Code,  sec.  474. 
5  B.  Mon.y  141 ;  Kennedy  vs.  Aldridge. 

JUDGE  PETERS  diliyimd  thi  optmioh  or  thb  court: 

After  the  return  of  an  execution  issued  upon  a  judg- 
ment of  the  Harrison  circuit  court  in  favor  of  appellee 
against  I.  N.  Webb  and  others,  indorsed  no  property 
found,  to  satisfy  the  same  by  the  proper  officer,  this  pe- 
tition was  filed  by  McCauley,  the  plaintifi*  in  said  ezecu- 
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tion,  against  said  Webb,  Frazier,  sheriff  of  Harrison 
county,  Boj'-d,  the  county  attorney,  Roberts,  a  deputy 
sheriff,  and  J.  O.  Hodges,  alleging  in  substance  that  said 
Webb  was  the  jailer  of  Harrison  county,  and,  on  the 
13th  of  April,  1868,  he  presented  an  account  for  two 
hundred  and  nineteen  dollars  and  fifty  cents  to  the 
county  court  thereof,  for  official  services  rendered  by 
him,  which  was  allowed  by  the  court,  and  ordered  to  be 
paid  out  of  any  money  on  hand ;  that  said  sheriff,  or  his 
said  deputy,  or  Boyd,  the  county  attorney,  had  in  their 
hands,  or  some  one  of  them  had  funds  in  his  hands,  be- 
longing to  said  Webb,  or  in  which  he  had  an  interest, 
which  he  prayed  the  court  to  subject  to  the  payment  of 
his  debt. 

In  an  amended  petition,  he  alleges  that  the  claim  of 
two  hundred  and  nineteen  dollars  and  fifty  cents  of 
Webb  on  the  county  was  assigned  by  him,  before  the 
institution  of  this  suit,  to  J.  O.  Hodges,  for  which  Hodges 
paid  nothing,  and  is  under  no  obligation  to  pay  anything, 
and  that  it  was  made  by  Webb  to  hinder,  delay,  and  de- 
fraud his  creditors. 

The  sheriff  says  it  is  his  duty  to  pay  the  claim ;  that  he 
has  the  money,  and  is  ready  and  willing  to  pay  the  same 
as  the  court  may  direct. 

Webb  denies  that  he  made  the  assignment  to  Hodges 
for  the  fraudulent  purpose  charged  ;  admits  his  insolvency, 
and  says  he  is  unable  to  furnish  fuel  and  other  supplies 
for  the  c«urt-house  and  county  prison,  which,  by  virtue 
of  his  office  of  jailer,  he  is  required  to  provide,  except  by 
the  fees  of  his  office ;  and  to  enable  him  to  procure  the 
necessary  supplies,  and  to  perform  his  duties,  Hodges  ad- 
vanced him  money  from  time  to  time,  and  promised  to 
continue  to  do  so,  to  be  remunerated  out  of  the  fees  of 
his  office;  and  he  made  the  assignment  in  consideration 
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of  said  advancements  to  him,  and  of  the  promise  by 
Hodges  to  continue  them. 

Hodges  admits  Webb  made  an  assignment  to  him  of 
all  his  claims  against  the  county  of  Harrison,  and  files 
the  writing  evidencing  it,  of  date  19th  December,  1867, 
but  denies  that  it  was  made  without  consideration,  or 
accepted  by  him  with  any  purpose  to  aid  Webb  to  carry 
out  any  fraudulent  intent;  that  he,  as  jailer,  at  times 
needed  advancements  in  anticipation  of  his  fees  to  en- 
able him  to  meet  the  expenses  of  his  office,  and  in  order 
to  secure  himself  for  advancements  which  he  was  willing 
to  make  in  cash  to  Webb,  for  the  purposes  named,  the 
assignment,  as  expressed  by  the  said  writing,  was  made ; 
but  when  the  claim  of  two  hundred  and  nineteen  dollars 
and  fifty  cents  was  allowed  and  ordered  to  be  paid,  Webb 
owed  him  nothing. 

Upon  these  pleadings,  and  the  exhibits  filed,  the  court 
below  adjudged  that  appellee's  attachment  be  sustained, 
and  that  Hodges  collect  the  two  hundred  and  nineteen 
dollars  and  fifty  cents,  less  fifteen  dollars,  and  pay  the 
same  over  to  him,  and  for  which  Webb  should  have  a 
credit  on  his  indebtedness  to  McCauley;  and  to  reverse 
that  judgment  Webb  prosecutes  this  appeal. 

The  money  ordered  by  the  county  court  to  be  paid 
to  Webb  was,  when  this  action  was  instituted,  still  in  the 
hands  of  the  sherifi*  of  the  county,  who  was  the  depos- 
itor or  agent  of  the  court,  nor  did  the  right  to  it  pass  by 
the  assignment  to  Hodges,  for  that  assignment  is  dated 
December  19,  1867,  four  months  before  this  claim  ivas 
allowed,  and  before  the  services  were  rendered  or  any 
articles  were  furnished,  as  appears  on  the  account  filed, 
and  by  the  terms  of  the  assignment  it  only  embraced  the 
claim  of  Webb  against  the  county  to  its  date,  which  claim, 
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as  is  therein  stated,  then  amounted  "/o  one  hundred  and 
thirty  dollars  or  thereabouts,^^ 

The  question  then  is,  can  this  claim,  under  section  474 
of  Civil  Code,  he  subjected  in  equity  to  the  satisfaction  of 
appellee's  debt? 

It  is  contended  that  the  language  of  this  section  is 
broader  and  more  comprehensive  than  that  of  the  act  of 
1821,  to  subject  equitable  interests  and  choses  in  action 
to  the  payment  of  debts.  (1  Morehcad  Sf  Brown's  Digest^ 
302.)  The  language  of  this  act  is  not  identical  with  the 
section  referred  to ;  but,  with  the  exception  that  the  words 
"/or  the  discovery  of  any  money  J''  are  inserted  in  that  section, 
and  omitted  in  the  act,  there  is  no  essential  difference ;  and 
that  omission  is  not  material  in  the  determinatioji  of  this 
case,  as  the  discovery  of  money  in  possession  of  the  debt- 
or, and  its  application  as  such,  to  the  satisfaction  of  the 
debt,  are  not  in  issue.  Was  it  intended  by  this  section  to 
put  the  debts  owing  by  a  county  to  its  jailer  on  the  same 
footing  with  the  debts  of  individuals  to  him,  to  be  sub- 
jected to  the  payment  of  his  debts? 

Jailers  are  county  officers,  required  to  perform  certain 
duties  prescribed  by  law,  and  which  are  necessary  for  the 
holding  of  courts  in  their  respective  counties.  In  order  that 
justice  may  be  administered,  and  the  laws  executed,  these 
duties  cannot  be  performed  without  the  expenditure  of 
money  in  various  ways  for  supplies,  and  not  unfrequently 
for  services  of  others,  in  addition  to  those  which  they  can 
render  personally.  In  order  to  enable  them  to  provide  the 
things  required  of  them,  and  to  pay  them  for  their  labor, 
the  law  authorizes  them  to  make  out  certain  charges 
against  their  counties,  which  the  county  courts  are  to 
allow  and  provide  for  their  payment;  provision  is  also 
made  for  the  payment  of  certain  charges  authorized  by 
law,  out  of  the  State  Treasury,  to  jailers. 


Digitized  by 


Google 


12  BUSH'S    REPORTS. 

Webb  vs.  McCauley. 

Those  who  have  not  the  means  on  hand  or  cannot  other- 
wise procure  the  necessary  supplies,  get  them,  as  is  shown 
in  this  case,  on  the  faith  that  they  will  pay  for  them  on 
the  payment  of  their  fees  and  charges  against  the  county 
and  State,  or  both,  or  by  advancements  by  some  friend  in 
consideration  of  an  assignment  of  the  fees  of  the  office 
in  anticipation  ;  and  if  they  can  be  reached  in  the  hands 
of  the  county  treasurer  or  agent,  and  applied  to  the  pay- 
ment of  debts  arising  out  of  totally  different  transactions, 
it  must  result  disastrously  to  the  public  interests;  and  here- 
after, in  the  selection  of  jailers,  the  extent  of  their  for- 
tunes would  become  a  consideration  of  more  importance 
than  superior  qualifications  and  moral  fitness.  Public 
policy,  therefore,  stands  opposed  to  the  construction  of 
the  section  supra  contended  for. 

If  this  fund,  while  it  is  in  the  hands  of  the  sheriff,  who 
is  the  agent  of  the  county  court  or  qtuisi  treasurer,  can  be 
reached,  and  by  the  chancellor  applied  to  the  satisfaction 
of  appellee's  debt  pro  tanto,  why  can  he  not  reach  and 
make  a  like  appropriation  of  the  claim  of  Webb  on  the 
State  for  services  performed  by  him,  and  which  the  State 
is  legally  bound  to  pay,  after  the  Auditor  has  examined 
the  same  and  issued  his  warrant  on  the  Treasurer  for  the 
payment  thereof  to  the  satisfaction  of  the  residue  of  the 
debt?  If  he  cannot  in  the  one  case,  he  should  not  in 
the  other.  The  paramount  and  controlling  reason  for  the 
ruling  in  the  case  of  Divine  vs.  Harvie  (7  Mon.^  439)  ap- 
plies to  the  present  case — in  analogy  and  principle  they 
are  the  same;  and  there  has  been  legislative  and  judicial 
acquiescence  in  the  construction  of  the  act  of  1821,*w/?ra, 
and  the  law  as  expounded  in  that  case,  for  forty  years. 
We  do  not  concur  in  the  suggestion  that  the  ruling  in 
that  case  has  been  changed  by  section  474,  Civil  Code. 
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Sach  change  would  scarcely  be  made  without  an  express 

■ 

provision  and  reference  to  claims  of  this  character. 

This  case  differs  from  Kennedy  vs.  Aldridge  {b  B.  JIf., 
145),  in  the  important  fact  that  here  the  money  was,  at 
the  institution  of  the  suit,  in  the  hands  of  the  agent  of 
the  county  court,  and  not  of  Webb— there  the  money 
was  paid  by  the  State  to  the  agent  of  its  creditor. 

Wherefore,  the  judgment  is  reversed,  and  the  cause 
remanded,  wiith  directions  to  discharge  the  attachment 
and  dismiss  the  petition  to  the  extent  that  the  allowance 
to  Webb  by  the  Harrison  county  court  of  two  hundred 
and  nineteen  dollars  and  fifty-six  cents  is  sought  to  be 
applied  to  the  payment  of  appellee's  claim. 


CASE  3— MOTION— SEPTEMBER  22. 

Stephens    &    Hermes   vs.    Farrar    Brothers. 

APPEAL  moM  JirriRSov  ooubt  or  common  pleas. 

1.  Attorneys  have  t  lieo  npon  claims  in  their  hands  for  collection,  both 

before  and  after  jodgment,  for  reasonable  compenFation  for  serrices, 
whether  the  araoant  of  the  fee  has  been  agreed  by  the  parties  or  not. 
(Act  qf  Jtmuary  26,  1866,  Myers'  Supplement^  685.) 

2.  The  institution  and  prosecution  of  a  suit  to  judgment  by  the  plaintiffs' 

attorney,  as  such,  is  sufficient  notice  to  the  judgment  defendant  that 
the  plaintiffs'  attorney  has  a  lien  upon  the  judgment  for  reasonable 
compensation  for  services. 

3.  When  the  defendant  has  reasonable  notice  of  the  attorney's  claim  and 

lien,  the  lien  of  plaintiffs'  attorney  on  the  judgment  for  a  reasonable 
fee,  as  agreed  by  the  parties,  or  adjudged  by  the  court,  cannot  be  de- 
feated by  the  defendants  paying  or  satisfying  the  judgment  in  full  to 
the  plaintiff  in  person,  and  taking  his  receipt  in  fall  satisfaction  thereof. 
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4 .  After  the  plaintiffs'  attorneys  had  obtained  judgment,  on  their  motioa 
the  court  ordered  "that  the  clerk  shall  indorse  on  the  execution  which 
issues  herein  that  the  sheriff  shall  collect  seventy  dollars,  which  is 
allowed  to  said  attorneys  as  a  reasonable  fee  for  their  services, 
together  with  the  costs  of  this  suit."  The  execution  defendants,  by 
payment  to  the  plaintiffs,  obtained  a  receipt  in  full,  upon  the  present- 
ation of  w^hich  to  the  sheriff  he  returned  the  execution  satisfied. 
On  motion  of  the  attorneys,  the  sheriff's  return  was  quashed. 

Martin  Bijuu,  For  Appellant!. 

CITED— 
Act  to  amend  chap,  4,  Rev,  Stat.^  Myers*  Sup.y  685. 

Harris  &  Hagan,  For  Appellees. 

CITED— 
Act  of  1866,  Myers'  Sup.,  685. 

« 
JUDGE  HARDIN  dklivbrbd  the  opinion  op' the  court: 

Harris  &  Hagan,  as  attorneys  for  Farrar  Brothers,  of 
the  State  of  Massachusetts,  brought  and  prosecuted  to 
judgment,  in  the  Jefierson  court  of  common  pleas,  an 
action  against  Stephens  &  Hermes,  upon  an  account  for 
seven  hundred  and  twenty-five  dollars  and  seventy-four 
cents. 

It  appears  that  an  execution  which  was  issued  on  said 
judgment  was  returned  by  the  sheriff  as  satisfied,  on  the 
production  to  him  of  the  following  receipt  of  the  plain- 
tiffs: 

"Boston,  Nov.  7,  1866. 

"  Received  of  Stephens  &  Hermes  the  sum  of  three 
hundred  and  sixty-five  dollars  and  thirty-two  cents  in 
full  of  all  accounts,  errors  excepted. 

"  Farrar  Brothers." 

In  the  meantime,  the  court,  on  the  motion  of  said 
attorneys,  Harris  &  Hagan,  ordered  "that  the  clerk 
indorse  the  execution  which  issued  herein  that  the  sher- 
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iff  shall  collect  seventy  dollars,  which  is  allowed  to  said 
attorneys  as  a  reasonable  fee  for  their  services,  together 
with  the  costs  of  this  suit." 

And  afterwards,  said  attorneys  moved  the  court  to 
quash  said  return,  and  for  an  attachment  against  the 
sheriff  for  failing  to  obey  said  order  of  the  court;  and 
the  defendants  in  the  execution  having  entered  their 
appearance  to  the  motion,  the  same  was  sustained,  and 
the  return  of  the  sheriff  quashed ;  and  from  that  judg- 
ment Stephens  &  Hermes  have  appealed  to  this  court. 

The  principal  question  to  be  determined  is,  whether  the 
payment  to  Farrar  Brothers  had  the  effect  to  extinguish 
the  lien  of  Harris  &  Hagan  on  the  judgment  for  a  rea- 
sonable fee  for  their  services. 

The  first  section  of  an  "  act  to  amend  chapter  four, 
article  one,  title  *  Attorneys,'  of  the  Revised  Statutes" 
{Myers*  Supplement^  685),  provides,  "  that  attorneys  at  law 
shall  have  a  lien  upon  any  choses  in  action,  account,  or 
other  claim  or  demand  put  into  his  or  their  hands  for  suit 
or  collection,  and  upon  judgments  in  actions  prosecuted 
by  him  or  them  to  recovery,  where  the  judgment  is  for 
money,  for  the  amount  of  any  fee  which  may  reason- 
ably have  been  agreed  on  by  the  parties,  or,  in  the  ab- 
sence of  such  agreement,  for  a  fair  and  reasonable  fee 
for  the  services  of  such  attorney." 

The  motion  to  fix  the  attorneys'  fees  was  of  the  class 
of  special  proceedings  in  which  no  written  pleadings  are 
required ;  but  it  is  objected  for  the  appellants  that  it  was 
erroneous  to  make  the  order  of  allowance  without  notice 
to  them.  As  the  order  did  not  increase  the  amount  orig- 
inally adjudged  against  the  appellants,  but  operated  to 
direct  the  payment  of  a  part  of  it  to  Harris  &  Hagan, 
instead  of  Farrar  Brothers,  it  is  not  certain  that  the  legal 
rights  of  the  appellants  were  so  affected  by  the  motion  as 
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to  entitle  them  to  notice ;  but  assuming  that  ihey  were,  it 
sufficiently  appears  from  the  record  that  the  appellants, 
by  their  counsel,  were  before  the  court  by  appearance  as 
antagonistic  parties,  with  Harris  &  Hagan,  when  the  or- 
der was  made. 

As  the  evidence  on  which  the  court  is  supposed  to  have 
acted  is  not  certified  in  the  record,  and  no  exception  was 
taken  to  the  order  at  the  time,  the  allowance  to  the  at- 
torneys must  be  regarded  as  a  just  and  reasonable  com- 
pensation for  their  services. 

But  it  is  further  contended  that  the  statute,  in  its  as- 
pect most  favorable  to  the  attorneys,  was  only  operative 
as  between  them  and  their  clients,  and  especially  so  in 
this  case,  as  appellants  claim  to  have  satisfied  the  judg- 
ment by  payment  to  Farrar  Brothers,  without  sufficient 
notice  of  the  attorneys'  lien. 

As  to  the  construction  of  the  statute,  it  seems  to  us, 
that,  to  restrict  its  application  to  the  proceeds  of  claims 
after  collection,  and  in  the  hands  of  the  attorney  or  col- 
lecting officer,  or  the  client,  leaving  it  in  the  power  of 
the  debtor  at  the  end  of  a  litigation  which  has  resulted 
in  a  judgment  against  him  to  avoid  the  lien  of  the  at- 
torney by  procuring  a  release  from  the  plaintiff*,  would 
materially  impair  the  force  of  the  statute,  and  often  ren- 
der it  useless.  But,  in  our  opinion,  the  statute  is  more 
comprehensive  in  its  application,  and  operates  to  render 
the  claim  in  litigation,  both  before  and  after  judgment, 
subject  to  the  attorneys'  lien  in  the  hands  of  the  debtor. 

If  the  appellants  had  discharged  their  liability  by  pay- 
ment or  otherwise,  without  reasonable  notice  of  the  at- 
torneys' claim  and  lien,  we  do  not  doubt  that,  on  well 
settled  principles,  such  discharge  or  payment  would  have 
protected  them ;  but  we  regard  the  institution  and  prose- 
cution of  the  suit  by  the  attorneys,  in  their  names  as 
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aneh,  as  sufficient  notice  to  the  appellants  of  the  exist- 
ence of  their  claim  for  a  reasonable  compensation  for 
their  services,  which  the  law  secured  by  a  lien  on  the 
sobject  of  the  action. 

Wherefore,  for  the  reasons  indicated,  the  judgment  is 
affirmed. 


CASE  4— PETITIOJf  EQUITY— SBPTBMBBR  23. 

Champion,  Ac,  vs.  Robertson. 

APPEAL   FROM   LIVINQSTON   CIBOtriT  OOVBT. 

1.  Sureties  are  exonerated  in  a  judgment  on  a  note  bj  the  plaintiff's  for- 
bearing to  issue  an  execution  for  more  than  a  year,  in  consideration' 
of  ten  per  cent,  advanced  to  him  bj  the  principal  obligof;  without 
the  consent  of  the  sureties  in  the  note. 

3.  The  obligee,  when  he  made  the  contract  for  indnlgence  with  the  princi- 
pal in  the  note,  is  presumed  to  have  known  that  the  other  obligors 
were  sureties,  from  the  fact  that  the  note  was  executed  to  himself. 

3.  Plaintiffs,  before  answer,  have  the  right  to  file  an  amended  petition 
alleging  material  facts,  and  the  circuit  court  had  no  judicial  discre- 
tion to  reject  it. 

John  Rodman  and 

W.  D.  Greer,  For  Appellants, 

CITED— 

7  B.  Man,,  468;  Bray  vs,  Howard. 
II  B.  Mon,y  218;  Brank  vs.  Means. 

1  B.  Mon.y  325 ;  Renningham  vs.  Bedford. 

8  B.  Man.,  382 ;  Duncan  vs.  Reed. 
Civil  Code^  sec.  159. 

TOI^    IV ^ 
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C.  Bennett,  For  Appellee, 

CITED— 
2  Met,^  25 ;  Neel  vs.  Harding, 

JUDGE  ROBERTSON  diliybecd  thi  opinion  of  thb  coubt: 

In  a  petition  in  equity  filed  by  the  appellants  against 
the  appellee  for  enjoining  a  judgment  he  had  obtained 
against  them  on  a  note  to  him  signed  by  them  and 
another,  and  for  obtaining  a  decree  of  exoneration  on 
the  ground  of  unlawful  indulgence,  the  appellants  allege, 
that  they  were  only  sureties,  and  that,  without  their  con- 
sent, he  had  forborne  to  issue  execution  for  mor^  than  a 
year  in  fulfillment  of  an  agreement  to  that  effect  he  had 
made  with  the  principal  obligor  without  their  knowledge, 
for  the  binding  consideration  of  ten  per  cent,  advanced 
to  him  by  their  principal. 

The  petition  was  never  answered ;  nevertheless,  a  rule 
was  made  on  the  appellants  to  prepare  their  case  on  the 
presumed  grouud  that  the  petition  had  not  alleged  that 
the  appellee  knew  that  the  appellants  were  mere  sureties, 
the  note  not  showing  that  fact  on  its  face ;  and  though, 
at  a  subsequent  term,  the  appellants  ofl!ered  an  amend- 
ment alleging  that  fact,  yet  the  circuit  court  refused  to 
permit  the  filing,  and  dismissed  the  petition  without 
prejudice. 

That  judgment  is  palpably  erroneous.  There  was  no 
necessity  for  a  specific  charge  that  the  appellee,  when  he 
made  the  contract  for  indulgence,  knew  that  the  appel- 
lants were  sureties.  That  knowledge  is  presumed  from 
the  simple  fact  that  the  note  was  executed  to  himself. 
But,  had  such  allegation  been  material,  the  appellants 
had,  before  answer,  the  legal  right,  under  the  Code  of 
Pi'actice,  to  file  the  amended  petition,  and  the  court  had 
no  judicial  discretion  to  reject  it. 
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If  the  allegations  of  the  original  petition  be  true,  the 
q)pellanta  are  clearly  entitled  to  the  relief  sought.  Their 
truth  not  being  denied,  stands,  so  far,  admitted. 

The  judgment,  so  replete  with  error,  is  reversed,  and 
the  cause  remanded  for  further  proceedings  consistent 
with  the  foregoing  opinion. 


4b    10 
94    264 

4b    10 
<fe    812 

CASE  5— PETITION  ORDINARY-SEPTEMBER  23.  [.nS  «^ 


Hikes  vs.  Crawford  &  Long. 


PIAL  FBOH   JIFVERSON   OOUBT   OF   COM  If  911   PLJi^g. 
I 

1.  A  note,  ezecated  by  one  partner  in  his  indiridoal  name,  for  the  use  and 

benefit  of  the  firm,  is  binding  against  the  other  partner  who  did  not 
sign  the  note.  A  surety  in  such  a  note,  after  he  has  paid  it,  has  a 
cause  of  action  against  the  firm. 

2.  A  surety's  right  of  action  against  his  principal  does  not  accrue  until  he 

pays  the  debt. 

3.  The  statute  of  limitations  does  not  commence  to  run  against  a  surety 

when  he  replevies  the  debt  of  his  principal;  but  it  commences  to  run 
against  him  when  he  payt  the  debt, 

Glemmons  &  Willis,  For  Appellant, 

CITED— 
3  Metcalfe,  500 ;  Burros  vs,  Anderson. 

1  Metcalfe y  253 ;  Hoskins  vs.  Parsons. 

3  B,  Mon.,  8 ;  Burrus  4*  McConnoughy  vs.  Parrish. 

2  B.  Monroe,  303  ;  Kouns  vs.  Bank  of  Kentucky. 

3  Dana,  68 ;  Buford  vs.  Francisco. 
Sess.  Acts,  1867,  page  35. 
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Hikes  VB.  Crawford  k  Long. 

Wm.  Mix  and 

Martin  Buur,  For  Appellees, 

CITED— 
21  How.y  97;  19  How.,  233;  26  Bar*., '614. 
10  Abb.,  478;  13  Abb.,  268;  1  Bos.,  570. 
12  Barb.,  215;  4  Duer,  261 ;  6  Bosw.,  66,  154. 
3  B.  Mon.,  8;  1  JWbn.,  90,  249;  1  Met.,  251. 
6  Mon.,  190;  4  B.  Mon.,  305  ;  2  B.  Mon.,  303. 
1  £u^A,  474 ;  Joyce  vs.  Joyce's  adnCr. 
16  B.  Mon.,  351 ;  Merrctt  vs.  Pollys. 
Collyer  on  Partnerships,  sees.  414,  473-4-5-6-8. 
6  Mon.,  492-5;  Beard  vs.  Smith. 

JUDGE  PETERS  diliybbkd  thi  opinion  op  thi  court: 

Crawford  and  Long  formed  a  copartnership,  for  the 
purpose  of  carrying  on  the  dairy  business.  Long  con- 
tracted a  debt  with  Mrs.  Fisher  for  borrowed  money  and 
the  hire  of  a  negro  man,  and  gave  a  note  therefor,  with 
appellant  as  his  surety.  The  services  of  the  slave  were 
devoted  exclusively  to  the  business  of  the  firm,  and  the 
money  borrowed  was  all  applied  in  the  same  way,  and 
was  borrowed  for  that  purpose.  Long,  however,  signed 
his  individual  name  to  the  note,  and  he  and  Hikes  were 
sued  upon  it.  The  action  was  discontinued  as  to  him, 
and  judgment  rendered  against  Hikes  alone.  He  then 
replevied  the  debt,  with  Long  as  his  surety,  who  signed 
the  replevin  bond  as  he  did  the  note,  not  puttTng  the  ffrm 
name  or  that  of  Crawford's  to  the  bond. 

Hikes  paid  off  the  bond  after  its  maturity,  and  brought 
this  action  against'  Long  &  Crawford  for  the  amount  he 
had  thus  paid  for  the  firm.  Crawford,  at  the  proper  time, 
put  in  an  answer  traversing  the  material  facts  alleged 
against  him ;  and  afterwards,  when  the  action  was  set 
down  for  trial,  asked  leave  of  the  court  to  file  an  amend  * 
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ed  answer,  relying  upon  the  statute  of  limitations  as  a 
bar,  and  filed  the  affidavits  of  himself  and  attorney,  set- 
ting forth  reasons  why  this  defense  was  not  relied  upon 
in  the  first  answer.  For  the  reasons  stated  in  these  affi- 
davits, the  court  below  permitted  the  supplemental  an- 
swer to  be  filed,  and  appellant  excepted. 

The  law  and  facts  were  then  submitted  to  the  judge, 
who  decided  that  the  debt  was  merged  or  satisfied  by  the 
execution  of  the  replevin  bond  by  Hikes,  and  his  cause 
of  action  then  accrued  against  Crawford ;  and  as  more 
than  five  years  had  elapsed  from  that  period  to  the  com- 
mencement of  this  action,  appellant  was  barred,  and  so 
adjudged,  and  Hikes  seeks  by  this  appeal  to  reverse  that 
judgment. 

Was  the  court  below  right  in  determining  that  the  cause 
of  action  accrued  to  appellant  upon  the  execution  of  the 
replevin  bond  ? 

Crawford  was  undoubtedly  bound  by  the  original  note 
executed  to  Mrs.  Fisher,  as  it  was  for  the  benefit  of  the 
firm  of  which  he  was  a  member;  and  if  he  had  been 
sued  on  it,  with  the  proper  allegations,  she  could  have 
recovered,  her  judgment  against  him,  as  well  as  against 
Long  and  Hikes,  and  the  latter  only  was  the  surety  of 
the  firm.  The  original  judgment,  as  is  admitted,  did  not 
merge  the  debt,  and  the  plaintiflf  therein  might  have  sued 
Crawford  &  Long,  notwithstanding  that  judgment ;  nor 
would  the  replevin  bond  have  opposed  a  bar  to  an  action 
against  Crawford,  unless  he  was  bound  therein  by  the 
signature  of  Long — the  bond  only  had  the  force  of  the 
judgment ;  and  the  plaintifif  had  no  more  and  no  others 
bound  for  her  debt  after  the  execution  of  the  bond  than 
she  had  on  the  original  debt. 

But  if,  after  the  execution  of  the  bond  by  Long,  Craw- 
ford, as  the  partner  of  the  firm  for  which  the  debt  was 
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eontracted,  and  for  which  Long  had  the  power  to  bind 
Crawford,  was  also  bound,  then  appellant  had  no  cause 
of  action  certainly;  and,  from  the  facts  appearing  in  this 
case,  there  is  no  reason  why  Crawford  should  not  be 
bound  by  the  execution  of  the  bond  by  Long,  and  was 
not  released  from  his  responsibility  to  Mrs.  Fisher  there- 
by, and  was  under  no  legal  responsibility  to  appellant 
until  he  had  paid  the  debt  to  the  plaintiff;  and  the  stat- 
ute did  not  commence  running  until  that  period,  viz :  the 
payment  of  the  money. 

Whether  or  not  the  court  below  transcended  a  sound  or 
judicial  discretion  in  permitting  a  plea  of  this  character 
at  so  late  a  period  after  the  pleadings  had  been  made  up, 
and  the  case  was  set  down  for  hearing,  we  need  not  now 
decide;  but,  for  the  reason  herein  stated,  the  judgment  is 
reversed,  and  the  cause  is  reminded  for  a  new  trial,  and 
for  further  proceedings  consistent  herewith. 
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CASE  6— PETITION  EQUITY— SEPTEMBER  23. 

O'Neal   vs.   Bannon. 

▲PPBAL   FBOIC  LODIBYILLS  OHANOTBT  OOVRT. 

1 .  The  purchaser  of  real  estate  sold  under  a  decree  of  the  court,  as  pre- 
scribed bj  the  act  qf  Augwt  23,  1862,  entitled  **^n  act  authorinn^ 
the  $aU  of  real  estate  and  tlavet,  in  wMeh  there  ia  a  future  cantinffent 
mtereet  (Myere'  Sup,,  426),  bj  complying  with  the  terms  of  the  sale 
prescribed  in  the  decree,  is  vested  with  all  the  title  of  the  present  and 
future,  or  contingent  claimants,  to  said  real  estate. 

S.  The  purchaser  of  real  estate,  eold  under  a  decree  of  court  for  reinvest- 
ment, cannot  be  pr^udiced  by  the  failure  of  the  court  to.  provide  for 
the  securing  and  reinvestment  of  the  proceeds  of  the  sale,  and  secur- 
ing the  title  thus  acquired  to  all  who  maj  be  interested  therein. 

Barret  &  Roberts,  For  Appellant, 

CITED— 
Act  of  Aug.  23,  1862,  Myers'  Sup.,  426. 
Civil  Code,  sees.  34,  35,  36. 

Hamilton  Pope,  For  Appellee./ 

JUDGE  PETERS  dblivbud  tbb  opihio*  of  thi  ooubt: 

This  appeal  is  prosecuted  by  O'Neal,  the  purchaser  of 
a  part  of  a  lot  of  ground  within  the  limits  of  the  city  of 
Louisville,  sold  by  virtue  of  a  decree  of  the  Chancellor, 
in  a  suit  prosecuted  by  William  Bannon  against  Christo- 
pher Brannin  and  others,  all  of  the  parties  being  devisees 
of  William  Bannon,  sr.,  deriving  the  interests  they  have 
to  the  land  sought  to  be  sold  under  the  will  of  said  testa- 
tor. 

The  title  to  this  real  estate  is  derived  through  the  will 
of  said  testator,  in  which  there  is  certainly  a  contingent 
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interest,  depending  on  events  which  may  hereafter  hap- 
pen ;  but  the  person  or  persons  who  may  take  a  future 
interest  in  said  estate  are  not  now  ascertained,  because 
of  the  non-happening  of  the  event  on  which  the  interest 
depends. 

The  plaintiff  in  the  action,  William  Bannon,  has  a 
present  and  vested  interest  in  the  use  of  the  estate,  and 
the  other  devisees  are  defendants  to  the  action,  who, 
upon  certain  contingencies,  may  take  the  estate,  and 
who  must  be  deemed  the  representatives  of  those  who 
in  the  future  may,  on  the  happening  of  the  events  pro- 
vided for  in  the  will,  take  the  estate. 

It  is  satisfactorily  shown  by  the  evidence  that  the  inter- 
ests of  those  who  can  claim  the  estate,  both  present  and 
future,  will  be  subserved  by  a  sale  of  the  entire  estate. 

The  case,  therefore,  seems  to  be  fully  made  out,  in 
which,  by  virtue  of  the  act  of  23rf  August^  1862,  entitled 
"  An  act  authorizing  the  sale  of  real  estate  and  slaves  in 
which  there  is  a  future  contingent  interest "  ( Myers* 
Sup.,  426),  a  sale  is  authorized. 

By  the  purchase  of  real  estate  at  a  sale  made  under 
the  decree  of  a  court,  as  prescribed  by  said  act,  it  is 
declared  in  section  1  thereof,  that  the  purchaser  thereof, 
by  complying  with  the  terms  of  the  sale  prescribed  in 
the  decree,  shall  be  vested  with  all  the  title  of  the  pres- 
ent and  future,  or  contingent  claimants,  to  said  real 
estate. 

The  other  sections  of  the  act  provide  for  the  securing 
and  reinvestment  of  the  proceeds  of  the  sales,  prescribing 
the  duty  of  the  court  in  relation  thereto,  and  how  the 
title  shall  be  secured  to  all  who  may  be  interested. 

But  the  purchaser  cannot  be  prejudiced  by  the  failure 
of  the  court  to  effectuate  these  provisions,  and  in  this 
ease  the  Chancellor  has  retained  the  cause  for  the  pur- 
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pose  of  reinvestment^  as  required  by  the  act,  as  appears 
in  the  decree. 

The  Chancellor  was,  therefore,  authorized  by  the  act 
fupra  to  decree  the  sale  of  the  property ;  his  decree  con- 
forms to  its  provisions,  and  cannot  be  annuled  without 
an  abrogation  of  the  act. 

Wherefore,  the  judgment  is  affirmed. 


CASE  7— PETITION  EQUITY-SEPTEMBER  26. 

O'Bannon  &   Bashaw  vs.  Miller  &  Hopkins. 

▲PPBAL   raOM   L0UI8VILLI   CHANCEBT   COURT. 

Bach  partner  has  a  lien  on  the  firm  property.  The  creditors  of  the  firm  are 
entitled  to  that  lien,  by  equitable  substitntion;  and  that  lien,  by  sob- 
rogation,  is  paramount  to  attachment  liens,  created  on  debts  which 
are  not  partnership  debts. 

Harrison  &  Bennett,  For  Appellants, 

CITED— 
2  MeLy  360 ;  3  Kent's  Com,,  65« 
14  B.  Mon.,  198;  7  B.  Mon.,. 210;  2  B.  Mon.,  406. 
1  Bushy  359 ;  2  Duvcdly  170  and  432. 
Story  on  Part.,  sees.  135,  136, 357,  360,  674,  675,  1253. 
Parsons  on  Part.,  pp.  266,  345,  and  note, 
5  B.  Mon.,  170-1. 

Hamilton  Pope,  For  Appellees, 

CITED— 
CivU  Code,  sec.  253. 
Story  on  Partnerships,  sees.  97,  358,  261,  460. 
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3  Kent's  Com.ypp.  64,  65. 

13  B.  Mon,,  414;   Wilson  vs.  Soper. 

2  Metcalfe,  360 ;  Jones,  4^.,  vs.  Lusk. 

6  B.  Mon,,  129 ;  Pearson  ^  Anderson  vs,  Keedy,  4*^. 

JUDGE  ROBERTSON  dslivbbsd  thb  opinion  of  thb  court: 

As  each  partner  had  an  implied  lien  for  his  own  seca- 
rity  on  the  partnership  property,  the  appellants,  as  cred- 
itors of  the  firm  for  property  sold  to  it  and  appropriated 
to  its  own  use,  are  entitled  to  that  lien  by  equitable  substi- 
tution. 

The  notes  to  the  appellees,  Miller  &  Hopkins,  do  not 
show  on  their  face  that  they  were  partnership  debts,  but 
import  the  contrary ;  nor  is  there  any  proof,  or  even  alle- 
gation, that  either  of  them  was  such  a  debt,  or  that  the 
money  recited  as  loaned  was  borrowed  for,  or  was  ap- 
propriated to,  partnership  use.  The  appellees,  therefore, 
showing  no  other  than  their  attachment  lien,  that,  though 
prior  to  the  mere  attachment  lien  of  the  appellants,  must 
be  postponed  to  their  antecedent  lien  by  subrogation^  and 
which  is  paramount  to  every  other  lien  on  the  attached 
partnership  property. 

The  court  below  seems,  therefore,  to  have  erred  in 
giving  priority  to  the  appellees. 

Wherefore,  the  judgment  is  reversed,  and  the  cause 
remanded  for  a  judgment  first  satisfying  the  debt  due 
to  the  appellants. 
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Ratherford's  heirs  ts.  Clark's  heirs. 


CASE  8— PETITION  EQUITY— SEPTEMBER  25. 

Eutherford's  heirs  vs.  Clark's  heirs. 

APPBAL   JBOM    LINCOLN   CIRCUIT   COURT. 

1 .  ObjectioDS  to  autheDtications  may  be  answered  by  presumptions  result- 

ing from  lapse  of  time  and  otherwise. 

2.  When  proof  of  heirship  is  as  precise  and  satisfactory  as  so  long^  a  lapse 

of  time,  and  the  number  of  claimants,  would  reasonably  enable  such 
parties  to  obtain  in'  any  case,  the  law  requires  no  more. 

3.  Power  to  sell  land  to  pay  debts  and  legacies  is  peremptory  on  the  ex- 

ecutor, and  is,  in  no  sense,  a  directory  power. 

4.  A  Virginia  executor,  under  a  will  probated  in  that  State,  has  no  power 

to  sell  lands  of  his  testator,  situated  in  Kentucky,  until  after  probate 
and  qualification  in  Kentucky.  Sales  of  lands  in  Kentucky  by  such 
executor,  before  probate  and  appointment  or  qualification  in  this  State, 
are  Toid. 

5.  The  statute  of  1810  authorized  an  administrator  de  bonis  non  to  exercise 

all  the  powers  of  the  original  executor. 

6.  The  bond  of  an  administrator  executed  in  a  Kentucky  county  court  in 

1847,  is  not  Toid,  because  all  the  obligors  therein  were  residents  of 
Virginia.  As  there  was  no  law  prohibiting  it,  the  court  will  not 
adjudge  it  illegal. 

7.  A  Virginia  executor,  without  power  to  sell,  had  no  power  to  lease  the 

lands  of  his  testator  situated  in  Kentucky,  otherwise  than  as  the 
agent  of  the  heirs  and  deyisees;  and  tenants  under  his  leases  were, 
in  law,  their  tenants,  and  such  tenants  could  not  rightfully  or  ayaila- 
bly  attorn  to  any  other  claimant  than  the  equitable  or  legal  rever- 
sioner. 

8.  When  a  will  directs  a  sale  of  real  estate,  if  necessary  for  the  payment 

of  debts  or  legacies,  a  purchaser  at  any  such  sale  not  being  presumed 
to  know  the  condition  of  the  estate  or  the  extent  of  its  indebtedness, 
or  of  its  assets,  should  be  protected  in  his  purchase  whenever  made  in 
good  faith,  without  notice,  actual  or  constructive,  of  the  latent  fact 
that  there  was  no  necessity  for  the  sale  and  consequent  want  of 
authority  to  make  it.  In  this  case  the  purchasers  are  presumed  to 
have  seen  the  will  and  to  have  had  reasons  to  apprehend  that  neither 
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unpdid  debts  nor  legacies  required  the  sale  of  the  laud,  and  the  sale 
and  conveyance  are  canceled  and  held  to  have  been  unauthorized  and 
constructively  fraudulent. 
9.  Rutherford  died,  and  his  will  was  probated  in  Jefferson  county,  Virginia, 
in  1805.  His  will  authorized  his  executor  to  sell  his  lands  in  Virginia 
and  Kentucky,  if  necessary,  to  supply  any  deficiency  in  his  personal 
assets  in  the  payment  of  his  debts  and  legacies.  By  a  settlement 
made  in  the  Virginia  court  in  1822,  it  appears  that  his  estate  was 
then  indebted  to  his  original  executor,  then  deceased,  nine  thousand 
dollars,  on  account  of  debts  and  legacies  paid  in  excess  of  assets 
received.  In  1847,  the  then  administrator  de  bonis  non^  in  Virginia, 
had  the  will  probated  and  himself  appointed  administrator  in  Ken- 
tucky,  and  the  same  year  conveyed  a  tract  of  land,  in  Laurel  county, 
for  a  very  inadequate  consideration.  Suit  of  Rutherford's  heirs  to 
cancel  and  set  aside  the  sale  and  conveyance,  was  dismissed  by  the 
circuit  court.  The  decision  of  the  circuit  court  is  reversed,  and  the 
sale  and  conveyance  held  to  be  unauthorized  and  constructively  fraud- 
ulent. 

John  Kincaid  and 

Thos.  N.  &  D.  W.  LiNDSEY,  For  Appellants, 

CITED— 
Act  of  1797,  sees.  10,  13,  B.  ^  M.,  1542. 
Act  of  1820,  M.  4-  jB.,  1548. 
Act  of  1842,  Lough.,  545. 
Act  of  1810,  M.  4-B.,  671. 
3  Marshall,  380 ;  Brown  vs,  Hobson. 
1  Dana,  304 ;  Simpson  vs.  Hawkins. 
Revised  Statutes,  1  Stanton,  513. 

A.  J.  James  and 

F.  T.  Fox,  For  Appellees, 

CITED— 

1  Littcll,  258 ;  Owings  vs.  BealL 

3  Marshall,  303  ;  Embry  vs.  Miller. 

4  Bibb,  484  ;   Carmichacl  vs.  Elscndorf. 

3  /.  /.  Mar.,  249,  250 ;  Coleman  vs.  McKinney. 

2  Bibb,  387  ;  2  Bibb,  220. 


Digitized  by 


Google 


SUBfMER    TERM,     1868.  29 

Rutherford's  heirs  ts.  Olark's  heirs. 

1  Metcalfe^  101-2;  Coffey  vs.  Wilkinson^ s  heirs. 
bN.  F.,  483;  9  N.  F.,  241. 

9  Johnson^  55 ;  12  Johnson,  488. 

10  Johnson,  172  ;  13  Johnson,  406. 
4  Mon.,  376;  Slitte  vs.  Jones. 

1  Dana,  390 ;  Swcaringen  vs.  Fields. 

JUDGE  ROBERTSON  dklivbrbd  the  opinion  of  thb  court: 

Robert  Rutherford,  a  citizen  of  Virginia,  domiciled  in 
Jefferson  county,  in  that  State,  died  in  the  year  1805, 
leaving  children,  and  a  will  published  in  the  year  1802, 
which  was  proved  and  recorded  in  the  proper  court  of 
probate;  and  on  the  12th  of  June,  1805,  John  Morrow, 
one  of  several  nominated  executors,  alone  accepted,  exe- 
cuted bond,  and  acted  as  sole  executor. 

Apprehending  some  insufficiency  of  personal  assets  for 
the  payment  of  debts  and  legacies,  the  testator,  owning 
lands  in  Virginia,  and  in  Lincoln  (now  Laurel)  and  in 
Mercer  (now  Anderson)  counties,  Kentucky,  authorized 
his  acting  executors  or  executor  to  sell  land  in  Virginia 
or  Kentucky  for  supplying  any  such  deficit. 

A  county  court  settlement  of  his  fiducial  accounts, 
made  in  the  year  1814,  brought  the  estate  in  debt  to 
Morrow,  as  executor.  Another  like  settlement  in  the  year 
1819  increased  that  indebtedness,  and  Morrow  having 
died  in  the  year  1820,  a  confirmatory  and  supplemental 
settlement  between  his  administrator  and  Rutherford's 
administrator,  de  bonis  non,  increased  the  indebtedness  to 
a  fraction  over  nine  thousand  dollars. 

In  the  year  1833,  the  administrator  de  bonis  non  having 
been  removed,  William  C.  Worthington,  of  Virginia,  was 
appointed  in  his  place  by  the  same  county  court,  and 
executed  the  requisite  bond,  with  other  Virginians  as  his 
approved  sureties. 
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Morrow,  before  his  death,  had  appointed  Lot  Pitman, 
of  Laurel  county,  Kentucky,  an  agent  to  take  care  of  a 
tract  of  six  thousand  four  hundred  and  thirty-seven  and 
one  third  acres  of  land  owned  by  the  testator  in  that 
county ;  and  under  that  authority  Pitman  leased  the  land 
to  several  tenants,  who  occupied  it  until  about  the  year 
1837,  when  Frank  Clark  procured  an  attornment  to  him- 
self. 

Worthington  having  empowered  Pitman  to  sell  the 
land,  he  sold  the  whole  tract  to  Clark  and  Bright  in 
1837.  By  this  contract  Worthington,  for  the  considera- 
ion  of  four  thousand  one  hundred  dollars,  agreed  to  con- 
vey the  legal  title  whenever  he  should  satisfy  the  vendees 
that  the  sale  was  necessary  for  the  payment  of  debts. 

On  the  8th  of  March,  1847,  Worthington,  on  filing  copy 
of  the  will  and  probate  certified  from  the  county  court  of 
Jeflerson,  Virginia,  obtained  the  appointment  of  himself 
as  administrator  de  bonis  non,  by  the  county  count  of  An- 
derson, Kentucky,  and  executed  the  statutory  bond  with 
non-resident  sureties;  and,  on  the  17th  of  March,  1847, 
he,  as  such  administrator,  with  the  will  Annexed,  convey- 
ed to  Bright  and  Clark  the  said  tract  of  land,  excepting 
about  one  thousand  acres,  which  one  Brown  had  recov- 
ered, and  the  relative  value  of  which  was  to  be  deducted 
from  about  two  thousand  one  hundred  dollars  of  the 
consideration  still  unpaid,  and  not  to  be  paid  until  the 
amount  to  be  deducted  should  be  ac^usted. 

The  appellants,  having  been  non-suited  in  two  succes- 
sive actions  of  ejectment,  brought  a  third,  and  also  filed 
their  petition  in  equity,  denying  that  the  sale  was  made 
for  debt,  the  existence  of  which  they  do  not  admit,  deny- 
ing also  Worthington's  authority  to  sell,  and  charging 
a  fraudulent  combination  between  him  and  his  ostensible 
vendees,  and  praying,  therefore,  for  a  cancellation  of  the 
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conveyance,  dLC.  These  pleadings  were  consolidated, 
and  Clark,  who,  in  the  meantime,  had  bought  Bright's 
interest,  traversed  most  of  the  material  allegations,  and 
pleaded  in  bar  more  than  twenty  years'  adverse  posses- 
sion. 

After  elaborate  preparation,  the  circuit  court  dismissed 
the  consolidated  action. 

The  right  of  the  appellants  to  sue  as  heirs ;  the  juris- 
diction of  the  Anderson  county  court  to  appoint  Worth- 
ington  administrator ;  the  existence  of  any  debt  for  paying 
which  his  sale  was  necessary ;  his  power  of  sale,  and  the 
statute  of  limitations,  are  all  involved  in  the  revision  of 
the  judgment. 

There  being  no  proof  of  actual  fraud,  and  the  objec- 
tions to  documentary  authentication  being  answered  by 
presumptions  resulting  from  time  and  otherwise,  we  shall 
not  specially  notice  those  unavailing  matters,  but  will 
confine  our  attention  to  the  more  essential  questions 
raised  by  the  pleadings  as  previously  suggested. 

1.  The  proof  of  heirship  is  as  precise  and  satisfactory 
as  so  long  a  lapse  of  time,  and  such  a  great  multitude  of 
claimants,  would  reasonably  enable  such  parties  to  obtain 
in  any  case,  and  the  law  requires  no  more.  Before  the 
sale  of  the  land  the  legal  title  descended  to  the  testa- 
tor's heirs.  The  devise  to  them  of  land  which  might  re- 
main unsold  did  not  transform  them  into  devisees  of  this 
tract  sold  by  Worthington,  unless  his  sale  was  void ;  and 
for  vacating  the  sale  we  consider  it  immaterial  in  which 
character  they  sue,  as  they  claim  in  one  or  the  other,  ac- 
cording  to  the  result  of  the  suit  as  to  the  validity  of  the 
sale. 

2.  It  sufficiently  appears,  that  when  Worthington's 
Kentucky  appointment  was  made  the  testator  owned 
land  in  Anderson  county,  and  this  gave  an  elective  juris- 
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diction  to  either  Anderson  or  Laurel  county  court;  and 
why  Anderson  was  preferred,  this  court  neither  knows  nor 
needs  to  inquire.  It  is  no  badge  of  fraud,  and  especially 
as  we  are  authorized  to  presume  that  Worthington  also 
had  sold,  or  intended  to  sell,  the  land  in  Anderson. 

But,  waiving  the  positive  evidence  as  if  admitted  to  be 
sufficient,  the  simple  exercise  of  jurisdiction,  and  long 
acquiescence  in  it  without  opposing  evidence,  are  amply 
sufficient  for  the  recognition  of  it  by  this  court.  (See 
Owings  vs.  Beallj  1  Littell,  258,  and  other  Kentucky  cases,) 

3.  The  power  to  sell  land  for  the  payment  of  debts 
depended  on  the  sole  condition  of  a  failure  of  personal 
assets  to  fulfill  that  duty.  It  was  therefore  a  perempto- 
ry, and,  in  no  sense,  a  discretionery  power,  and  might, 
consequently,  have  been  lawfully  exercised  by  the  acting 
executor  in  Virginia,  though  not  in  Kentucky,  without 
probate  and  qualification  here.  A  Kentucky  statute  of 
1810,  exclusively  applicable  to  fiduciaries  appointed  in 
this  State,  authorized  an  administrator  de  bonis  non  to 
exercise  all  the  powers  of  the  deceased  executor  or  ex- 
ecutors. Under  this  enactment,  Worthington  had  all  the 
power  to  sell  land  in  Kentucky  which  the  original  execu- 
tor had  to  sell  land  in  Virginia,  unless,  as  urged  by  the 
counsel  of  the  appellants,  his  fiducial  bond  was  void 
because  all  the  obligors  were  residents  of  Virginia ;  and 
however  improvident  the  acceptance  of  the  bond  of  non- 
residents may  have  been,  there  being  no  law  forbidding 
it,  this  court  cannot  adjudge  it  illegal.  Then,  whether 
Worthington  had  power  to  sell  and  convey  the  land  in 
Laurel,  depends  on  the  sole  question  whether  the  pay- 
ment of  debts  or  legacies  required  the  sale. 

4.  But  if  there  was  no  such  necessity,  and  the  sale 
therefore  was  void,  the  statute  of  limitations  will  not 
protect    the    purchasers.      Their    possession,   though   in 
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their  own  avowed  right  as  owners,  was,  nevertheless, 
not  adverse  in  law  for  twenty  years.  The  executor, 
Morrow,  had  no  control  over  the  Laurel  land.  The 
title  and  control  were  exclusively  in  the  testator's  de- 
scendants, either  as  his  heirs  or  devisees,  until  the  ap- 
pointment of  the  personal  representative  in  Kentucky. 
The  executor,  without  power  to  sell,  had  no  right  to 
lease  otherwise  than  as  their  agent  or  for  their  use,  as 
the  beneficial  landlords ;  and  the  tenants  were,  in  law, 
their  tenants,  and  could  not  rightfully  or  availably  attorn 
to  any  other  claimant  than  the  equitable  or  legal  rever- 
sioner. Bright  and  Clark  could  not  be  considered  such 
reversioner  before  the  conveyance  to  them  by  Worthing- 
ton,  as  Kentucky  administrator  cum  teslamentOy  and,  con- 
sequently, until  that  time,  their  possession  was  not 
adverse,  but  inured  to  the  benefit  of  the  appellants,  and 
cuts  ofi*  the  statute  of  limitations. 

The  executory  contract  of  sale  was  void  for  want  of 
any  authority  in  Worthington,  as  mere  administrator  de 
bonis  non  in  Virginia,  to  sell  or  otherwise  interfere  with 
the  land  in  Kentucky;  and  as  a  void  sale  could  not  be 
confirmed,  the  conveyance  was  the  first  and  only  valid 
sale,  and  not  only  the  possession,  but  the  adequacy  of 
the  consideration,  must  be  tested  by  that,  as  the  only  con- 
tract of  sale  which  passed  any  right,  or  can  be  judicially 
recognized  for  any  purpose. 

5.  The  only  remaining  question  is,  whether  that  only 
sale  should  be  upheld,  or  should  be  canceled  on  the 
pleadings  and  evidence  in  this  case?  And,  after  what 
has  been  already  said,  the  solution  of  that  question 
depends  on  two  subordinate  questions :  1st,  whether  the 
existence  of  unpaid  debts  made  the  sale  necessary; 
and  2d,  whether,  if  not  necessary,  the  purchasers  had 
notice,  either  actual  or  constructive,  of  that  fact? 

VOL.    IV — 3 
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The  settlements  in  Virginia,  as  certified,  are  prima  facie 
evidence  that,  as  late  as  the  year  1822,  the  testator's 
estate  was  indebted  to  Morrow,  as  executor,  about  nine 
thousand  dollars,  for  advances  to  that  amount  beyond 
the  legal  assets ;  and  by  substitution,  his  representatives 
stood  in  the  shoes  of  the  creditors  whom  he  thus  satisfied 
with  his  own  funds  ;  and  if  that  balance  remained  unpaid 
in  1847,  Worthington  had  a  legal  right  to  sell  and  convey 
the  Laurel  land.  But  on  that  subject,  there  being  no 
other  evidence,  we  must  be  governed  by  presumptions 
of  fact  and  of  law. 

Forty  years  elapsed  from  the  probate  of  the  will  to  the 
date  of  the  conveyance.  The  testator  owned  at  his  death 
a  large  and  valuable  homestead  tract  of  land,  and  proba- 
bly other  real  estate  in  Virginia.  This  was  all  subject  to 
sale  for  the  balance  due  to  Morrow.  His  administrator, 
who  ascertained  that  balance  by  the  final  settlement  of 
1822,  must  be  presumed  to  have  been  anxious  to  collect 
it,  and  to  have  known  the  means  of  collection  in  Virginia. 
Eleven  years  elapsed  from  that  settlement  to  the  substitu- 
tion of  W.  C.  Worthington  as  the  administrator  de  bonis 
non,  with  the  will  annexed.  Four  years  elapsed  from  the 
date  of  that  appointment  to  the  date  of  his  unauthorized 
and  void  sale  to  Clark  and  Bright ;  and  ten  years  elapsed 
from  that  executory  sale  to  the  date  of  the  conveyance. 
Of  this  long  and  pregnant  delay  no  explanation  has  been 
attempted.  Neither  Morrow's  administrator  nor  the  su- 
perseded administrator  cum  tcstamento,  have  been  made 
parties  or  been  called  to  testify;  nor  has  it  been  even 
intimated  why,  having  urgently  finished  the  settlement 
for  the  purpose  of  promptly  coercing  payment,  which 
was  their  duty,  they  treacherously  slumbered  until  this 
day,  and  have  not  been  shown  to  have  ever  complained 
or  even   demanded   payment   of  Worthington.      These 
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facte,  unopposed  and  unexplained,  conduce  to  a  violent, 
if  not  conclusive,  presumption  of  law,  as  well  as  of 
fact,  that  when  Worthington  abortively  sold  to  Clark 
and  Bright  in  1837,  and  more  especially  when  he  con- 
veyed to  them  in  1847,  there  was  no  unsatisfied  debt  or 
legacy  requiring  or  authorizing  the  sale ;  and  the  legal 
conclusion  is,  that  the  sale  and  conveyance  were  void, 
unless  the  purchase  was  made  in  good  faith,  without 
constructive  notice  of  that  want  of  authority. 

When  a  will  directs  the  sale  of  real  estate,  if  necessary, 
for  the  payment  of  all  the  testator's  debts  or  legacies,  a 
purchaser  at  any  such  sale,  not  being  presumed  to  know, 
or  to  be  able,  by  reasonable  diligence,  to  know  the  condi- 
tion of  the  estate  or  the  extent  of  its  indebtedness,  or  of 
its  assets,  should  be  protected  in  his  purchase  whenever 
made  in  good  faith,  without  notice,  actual  or  constructive, 
of  the  latent  fact  that  there  was  no  necessity  for  the  sale, 
and  consequent  want  of  authority  to  make  it.  If  this 
were  not  so,  prudent  men  would  not  bid  a  fair  price  at 
such  sales.  Policy  and  justice,  therefore,  have  estab- 
lished the  rule,  as  recognized  by  abundant  authority  in 
both  Virginia  and  Kentucky. 

The  appellees  invoke  the  application  of  this  rule  to 
their  conveyance  in  this  case;  but  we  feel  impelled  to 
the  conclusion  that  a  court  of  conscience  should  not  heed 
the  invocation. 

The  purchasers  saw,  or  should  be  presumed  to  have 
seen,  the  will,  and  saw  that  the  testator's  estate,  both 
personal  and  real,  was  large ;  they  knew  that  a  long  time 
had  elapsed  from  the  testator's  death,  and,  therefore,  as 
proved  by  the  cautionary  provision  in  their  executory 
contract,  they  had  reason  to  apprehend  that  neither  un- 
paid debts  nor  legacies  required  the  sale  of  the  Laurel 
land ;  and  when  they  made  the  contract  of  1847,  and 
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took  the  conveyance,  they  must  be  presumed  to  have 
known  all  the  facts  which  we  know  on  this  subject. 
Moreover,  the  consideration  they  agreed  to  give  was  less 
than  one  dollar  an  acre,  and  not  more  than  half  the 
estimated  value  at  that  time ;  and  in  1847  they  obtained 
the  conveyance  without  any  new  or  additional  consider- 
ation, and  then  the  land  was  worth  at  least  twenty-five 
thousand  dollars.  As  before  adjudged,  the  last  sale  was 
the  only  one  which  Worthington  had  a  semblance  of 
power  to  make ;  and  this  being  a  matter  of  law,  his  ven- 
dees in  1887  are  presumed  to  have  known  it.  Under  all 
these  circumstances,  and  the  only  consideration  being  so 
glaringly  inadequate,  it  seems  to  us  that  the  circuit  court 
ought  to  have  canceled  the  sale  and  conveyance  as  un- 
authorized and  constructively  fraudulent. 

But  as  there  is  no  sufficient  evidence  of  actual  fraud, 
and  the  vendees  paid  to  Worthington  as  administrator 
about  two  thousand  dollars,  which  he  may  be  presumed 
to  have  applied  to  the  use  of  the  appellants,  or  may  be 
compelled  to  do  so,  equity  seems  to  require  that  the  ap- 
pellees should  be  reimbursed,  and  should  hold  a  lien  on 
the  land  to  secure  restitution  of  the  amount  paid  and  legal 
interest  thereon,  after  deducting  a  reasonable  amount  for 
rents  and  ameliorations  during  their  occupancy  of  the 
land;  and  on  these  terms,  when  adjusted,  restitution  of 
possession  should  be  decreed  to  the  appellants,  together 
with  their  costs. 

In  the  present  phase  of  the  case,  such  would  be  the 
judgment  of  this  court,  and  a  conformable  mandate  would 
allow  no  further  preparation  on  the  question  of  an  in- 
debtedness authorizing  the  sale  and  conveyance  in  1847 ; 
but  as  that  question  seems  to  have  been  comparatively 
overlooked  or  neglected,  and  possible  injustice  may  be 
done  to  innocent  occupants,  who  were  not  parties,  we 
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have  concluded,  at  the  urgent  appeal  of  counsel,  to  ex- 
ercise a  liberal  discretion,  and  give  leave,  on  the  return 
of  the  cause,  to  take,  without  avoidable  delay,  testimony 
on  that  subject,  if  either  party  may  choose  to  do  so. 

Wherefore,  the  judgment  is  reversed,  and  the  cause 
remanded,  for  further  proceedings  and  final  decree  con- 
sistent with  the  principles  of  the  foregoing  opinion. 


CASE  9— PEimON  BQUITY— SEPTEMBER  25. 

Watson  vs.  Robertson. 

APPEAL   FROM   HENDERSON   CIRCUIT  COURT. 

In  pATment  for  tlie  wife's  lot,  sold  and  conreyed  by  the  husband  and  wife, 
the  purchaser  assigned  to  her  a  note  for  eight  hundred  and  fifty  dol- 
lars. The  husband  afterwards,  without  objection  on  her  part,  appro- 
priated the  proceeds  of  the  note  to  the  improvement  of  a  lot  for 
which  he  held  the  title  bond  of  his  vendor.  This  was  suck  a  eoi^ 
version  end  possession  of  the  proceeds  nf  the  wife's  property  as  to  vest 
it  abaohiiely  in  the  husband,  and  render  it  liable  for  his  debts,  even  in 
opposition  to  his  wife's  claims  for  an  equitable  provision  for  herself 
and  children. 

If  tbe  wife  have  a  chose  in  action  or  a  right  to  property  not  reduced  ta 
possession,  and  which  cannot  be  reached  by  a  creditor  of  the  husband 
without  the  aid  of  a  court  of  equity,  the  chancellor  will  not  subject  it 
to  the  debt  of  the  creditor  in  opposition  to  the  wife's  claim  to  have  a 
suitable  provision  made  for  herself  and  children;  yet,  when  it  has 
been  so  reduced  to  possession,  or  converted  by  the  husband  to  his  use, 
and  especially  where  this  is  done  without  any  intention  of  making  th« 
wife  her  husband's  creditor,  or  otherwise  preserving  her  individual 
rights,  the  court  will  not  interpose  to  provide  for  her  to  the  exclusion 
of  the  claim  of  creditors.  (  Whitesides  vs.  Dorris  and  wife,  7  Dana^ 
108;  Martin  vs.  Trigg,  j-c,  8  B,  Mon,,  529;  Latimer  vs.  Glenn,  2  Bush, 
643.) 
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H.  &  M.  Yeaman,  For  Appellant, 

CITED— 

7  Dana,  108  ;   Whitcsidcs  vs.  Dorris  and  wife. 

8  B.  Mon.y  529;  Martin  vs.  Trigg. 
14  B.  Mon.,  260;  Moore  vs.  Moore. 
2  Duvally  121 ;  Sims  vs.  Spalding. 

4  Metcalfe^  84 ;  Maraman  vs.  Maraman. 

JUDGE  HARDIN  delivirbd  tbb  opinion  or  thb  court: 

E.  D.  McBride  and  John  McBride  sold  to  Jesse  Robert- 
son a  lot  of  ground  in  the  city  of  Henderson,  at  the  price 
of  six  hundred  dollars,  payable  in  three  equal  annual 
installments,  and  executed  their  bond  to  Robertson  for 
title.  Afterwards  said  John  McBride,  being  the  owner  of 
the  notes  on  Robertson  for  the  purchase  money,  brought 
a  suit  to  enforce  the  vendor's  lien  on  the  lot  for  their  pay- 
ment ;  and  the  appellant,  Watson,  also  brought  a  suit  in 
equity,  setting  up  two  judgments  against  Robertson  on 
which  executions  had  been  returned  "no  property  found," 
and  seeking  to  subject  the  lot  first  to  the  payment  of 
McBride's  debts,  and  then  to  the  satisfaction  of  his  own 
claims. 

The  two  suits  were  consolidated;  and  afterwards  Mrs. 
Martha  S.  Robertson,  the  wife  of  said  Jesse  Robertson, 
was,  on  her  petition,  made  a  party,  and  set  up,  in  opposi- 
tion to  the  relief,  sought  by  Watson,  that  she,  being  the 
owner  of  certain  real  estate,  sold  it  to  J.  C.  Walker  for 
eight  hundred  and  fifty  dollars,  which  he  paid  by  trans- 
ferring to  her  a  note  of  that  amount  on  Tandy  Sandifer; 
and  that  she  afterwards  expended  the  proceeds  of  the 
note  in  building  a  house  on  the  lot.  She  further  alleged 
that  her  husband  was  improvident  and  insolvent,  and  that 
she  owned  no  other  estate  than  the  interest  claimed  by 
her  in  said  property,  and  prayed  the  court  to  settle  the 
value  of  the  house  to  her  separate  use,  to  the  exclusion  of 
her  husband  and  his  creditors. 
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The  court  a4jadged  a  sale  of  the  property,  and  that  its 
proceeds  be  first  applied  to  the  payment  of  McBride's 
debts  and  certain  other  charges  on  the  property ;  but  as 
between  Watson  and  Mrs.  Robertson,  the  claim  of  the 
latter  was  preferred  and  sustained,  and  from  that  judg- 
ment Watson  prosecutes  this  appeal. 

It  sufficiently  appears  from  the  evidence,  that,  after  the 
transfer  of  the  note  on  Sandifer,  said  Jesse  Robertson, 
with  his  wife's  consent,  agreed  with  Sandifer  that  he 
might  discharge  his  note  by  the  purchase  of  building 
materials  and  the  payment  of  the  wages  of  workmen  in 
building  the  house,  and  that  Sandifer  did  so. 

It  is  settled,  we  think,  in  accordance  with  principle  and 
authority,  that  although,  if  the  wife  have  a  chose  in  action 
or  a  right  to  property  not  reduced  to  possession,  and  which 
cannot  be  reached  by  a  creditor  of  the  husband  without 
the  aid  of  a  court  of  equity,  the  chancellor  will  not  sub- 
ject it  to  the  debt  of  the  creditor  in  opposition  to  the 
wife's  claim  to  have  a  suitable  provision  made. for  her- 
self and  children ;  yet,  when  it  has  been  so  reduced  to 
possession,  or  converted  by  the  husband  to  his  use,  and 
especially  where  this  is  done  without  any  intention  of 
making  the  wife  her  husband's  creditor,  or  otherwise  pre- 
serving her  individual  rights,  the  court  will  not  interpose 
to  provide  for  her  to  the  exclusion  of  the  claim  of  the 
creditor.  (Whitcsides  vs.  Dorris  and  wife,  1  Dana,  108; 
Martin  vs.  Trigg,  ^.,  8  B.  Monroe,  529;  Latimer  vs. 
Glenn,  2  Bush,  543.) 

The  property  for  which  the  note  on  Sandifer  was  as- 
signed appears  to  have  been  conveyed  to  Walker  by 
Mrs.  Robertson,  in  conjunction  with  her  husband,  who 
afterwards,  without  objection  on  her  part,  appropriated 
its  proceeds  to  the  improvement  of  the  lot  in  controversy, 
for  which  he  held  the  bond  of  the  McBrides ;  and  this  we 
regard  as  such  a  conversion  and  possession  of  the  proceeds 
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of  the  wife*8  property,  as  to  vest  it  absolutely  in  the  hus- 
band and  render  it  liable  to  his  debts,  even  in  opposition 
to  his  wife's  claim  for  an  equitable  provision  for  herself 
and  children. 

This  case  differs  from  that  of  Sims  vs,  Spalding  (2 
Duvally  121),  to  which  our  attention  has  been  drawn, 
where  the  estate  of  the  wife  in  the  hands  of  her  father's 
executor  was,  without  her  consent,  and  without  having 
been  actually  received  by  the  husband,  appropriated  to 
the  purchase  of  land  which  had  not  been  conveyed  to 
him ;  and  the  court  held  that  the  conversion  of  the  wife's 
estate  was  '* still  in  transitUy^  the  initial  investment  of  the 
husband  not  having  been  perfected  by  a  legal  title,  and 
the  aid  of  a  court  of  equity  being  required  to  subject  the 
husband's  interest  to  his  debts. 

Wherefore,  the  judgment  in  favor  of  Mrs.  Robertson  is 
reversed,  and  the  cause  remanded  for  further  proceedings 
not  inconsistent  with  this  opinion. 


CASE  10— PETITION  ORDINARY— SEPTEMBER  26. 

Alfriend,  &c.,  vs.  Hughes. 

▲PPIAL   raOM   JEFFEB802f   COURT   OF   COMMON    PLBA8. 

1 .  Monej  adTAoeed  or  loaned,  to  be  bet  or  wagered  on  a  horse  race,  cannot 

be  recovered.  The  Reyised  Statutes  provide  that  all  such  contracts 
and  considerations  ^^8kall  be  void'^     {Rev,  Slat.^  chap.  42,  tee.  1.) 

2.  Under  the  general  issne,  the  circuit  court  properly  allowed  and  consid^ 

ered  the  special  finding  of  the  jury,  to  the  effect  that  the  action  was 
based  upon  a  gambling  transaction. 

3.  The  plaintiff  is  entitled  to  notice  of  every  defense  intended  to  be  relie4 

on,  consisting  of  '^new  matter  constituting  a  defense,"  by  a  statement 
of  such  matter  in  the  answer.  This  rule  does  not  apply  to  a  case  like 
this,  in  which,  from  the  plaintiff's  own  proof  of  the  contract  be  seeks 
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to  enforce,  the  contract  is  shown  to  be,  according  to  express  law,  ab- 
solutely Toid. 

W.  R.  Thompson,  For  Appellants, 

CITED— 
3  Met,,  434 ;  Denton  vs.  Logan. 

JUDGE  HARDIN  dvliybrbd  thb  opinioit  of  thi  court: 

The  appellants  brought  this  action  for  the  recovery  of 
four  hundred  and  two  dollars,  which  they  alleged  the  ap» 
pellee  was  indebted  to  them  "for  money  paid,  advanced, 
and  loaned"  to  him  by  them  in  October,  1666,  and  which 
he  had  since  that  time  promised  to  pay  them. 

The  defendant,  by  his  answer,  denied  the  material  alle- 
gations of  the  petition,  but  did  not  allege  any  new  or 
special  matter  of  defense. 

A  trial  of  the  case  resulted  in  a  special  verdict,  which 
is  as  follows  :  "  We  of  the  jury  find  that  the  money  sued 
for  was  advanced  by  the  plaintiffs  for  the  defendant  to 
pay  *a  pool'  bought  by  the  latter  on  the  Greenland  race- 
course ;  that  the  plaintiffs  were  pool-sellers ;  and  that  the 
advance  was  made  for  the  purpose  of  paying  money  lost 
in  that  pool  on  a  horse  race,  and  was  made  by  the  plain- 
tiffs with  a  knowledge,  both  before  the  wager  and  after- 
wards, that  it  was  for  the  purpose  aforesaid;  that  the 
plaintiffs  were  stake-holders,  and  received  a  commission 
for  their  services  as  pool-sellers." 

Upon  the  verdict  so  rendered  the  court  gave  judgment 
for  the  defendant,  and  a  motion  for  a  new  trial  having 
been  overruled,  the  plaintiffs  have  appealed  to  this  court. 

The  evidence  is  not  certified  in  the  record,  and  the  cor- 
rectness of  the  judgment  must  be  tested  by  the  pleadings 
and  special  finding  of  the  jury. 

It  is  insisted  for  the  appellants — 1st.  That  the  transac- 
tion was  not  within  the  prohibition  of  the  statute  against 
gaming ;  and  2d.  That,  under  the  general  issue,  the  court 
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could  not  consider  the  special  facte  on  which  the  judg- 
ment is  based,  as  they  were  not  pleaded  in  avoidance  of 
the  action.  Neither  of  these  positions  can,  in  our  opin- 
ion, be  maintained. 

The  Ist  section  of  chapter  42  of  the  Revised  Statutes 
declares :  "  That  every  contract,  conveyance,  transfer,  or 
assurance  for  the  consideration,  in  whole  or  in  part,  of 
money,  property,  or  other  thing  won,  lost,  or  bet  at  any 
game,  sport,  pastime,  or  wager,  or  for  the  consideration 
of  money,  property,  or  other  thing  lent  or  advanced,  for 
the  purpose  of  gaming  or  wagering,  to  a  person  then 
actually  engaged  in  betting,  gaming,  or  wagering,  shall 
be  void." 

It  conclusively  appears  from  the  verdict  of  the  jury  that 
the  money  lent  or  advanced  by  the  appellants,  and  which 
was  the  foundation  of  their  claim,  was  so  furnished  to 
the  appellee,  to  be  then  wagered  and  bet  by  him  upon 
the  result  of  a  horse  race,  a  description  of  betting  or 
wagering  clearly  embraced  by  the  statute,  and  in  which 
he  was  at  the  time  actually  engaged. 

As  to  the  second  ground  of  objection  taken  for  the  ap- 
pellant, it  seems  to  us  that,  although  it  has  been  correctly 
held  by  this  court,  in  Denton  vs.  Logan  (3  Met,,  434),  and 
in  other  cases,  that  under  the  present  system  of  practice, 
as  regulated  by  the  Code,  the  plaintiff  is  entitled  to  notice 
of  every  defense  intended  to  be  relied  on,  consisting  of 
"  new  matter  constituting  a  defense,"  by  a  statement  of 
such  matter  in  the  answer.  This  rule  does  not  apply  to 
a  case  like  this,  in  which,  from  the  plaintiff's  own  proof 
of  the  contract  he  seeks  to  enforce,  the  contract  is  shown 
to  be,  according  to  express  law,  absolutely  void. 

Wherefore,  as  it  seems  to  us  the  judgment  was  au- 
thorized by  the  special  verdict  of  the  jury,  the  same  is 
affirmed. 
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CASE  11— PETITION  EQUITY— SEPTEMBER  26. 

Belknap  vs.  Martin. 

APPEAL   FROM   LOUISVILLE   CHANOERT   COURT. 

Hosband  and  wife  convejed  real  estate  to  a  trustee  with  power  to  sell,  to 
secure  a  debt,  due  by  the  husband  to  the  wife,  and  to  hold  the  pro- 
ceeds of  the  sale  for  the  separate  use  of  the  wife.  A  conveyance  of 
Bucb  real  estate  by  the  trustee,  in  which  the  husband  and  wife  joined, 
passed  to  the  purchaser  an  indisputable  title.  (Revited  Statutes^  2 
Stanton,  32.) 

Barr  &  GooDLOE,  For  Appellant, 

CITED— 
Revised  Statutes,  sec.  17,  chap.  47. 
17  B.  Mon.y  55;  Stuart  vs.  Wilder. 

Bullitt  &  Speed,  For  Appellee, 

CITED— 
17  B.  Mon.y  549;  Lyons  vs.  Fields. 
Revised  Statutes,  sec.  24,  chap.  80. 

1  Whcaton,30S;   Story's  Equity,  sec.  \m^. 

2  Wash,  on  Real  Prop.,  320 ;  1  Wood  Conv.,  498,  note. 

JUDGE  PETERS  delivered  the  opinion  of  the  court: 

The  deed  from  C.  Bullitt  and  wife  to  Wilson,  of  the 
19th  of  February,  1852,  did  not  in  terms  nor  in  meaning 
create  a  separate  estate  in  Mrs.  Bullitt  in  the  property 
conveyed ;  but  it  was  an  assignment  of  the  estate  to  Wil- 
son in  trust  to  secure  the  residue  of  the  debt  which  Bul- 
litt owed  his  wife,  after  the  estate  in  Louisiana,  on  which 
she  had  a  claim,  should  be  exhausted,  with  the  power  of 
sale  in  Wilson;  and  the  proceeds  were  to  be  held  by  him 
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for  the  separate  use  of  the  wife,  after  he  executed  the 
power  to  sell  conferred  on  him. 

It  was  first  necessary  to  effect  a  sale  of  the  real  estate 
to  realize  the  balance  that  remained  unpaid  to  Mrs.  Bul- 
litt, after  the  disposition  of  the  Louisiana  property,  to 
raise  the  fund  which  was  to  constitute  the  separate  estate 
provided  for,  and  to  be  held  by  Wilson  in  trust  for  her  use. 

But  even  if  the  deed  can  be  construed  as  creating  a 
separate  estate  in  the  property  conveyed  to  the  use  of 
Mrs.  Bullitt,  it  confers  a  power  to  sell  on  Wilson ;  and 
under  the  act  approved  16/A  February^  1858,  which  amends 
section  17,  article  4,  chapter  47,  Revised  Statutes,  he  may 
alienate  the  estate.     (See  2d  vol,  R,  S., p,  32.) 

In  the  deed  from  Wilson,  the  trustee,  to  Martin,  appel- 
lant's vendor,  Bullitt,  the  maker  of  the  deed  to  Wilson 
and  his  wife,  both  joined,  whereby  an  indis?putable  title 
passed  to  Martin  to  the  estate  sold  by  him  to  appellant, 
and  there  is  no  complaint  of  the  title  in  other  respects. 
(See  24th  sec,  chap,  80,  R.  S.,  2d  vol.,  p.  230.) 

We  concur,  therefore,  in  opinion  with  the  court  below. 

Wherefore,  the  judgment  is  affirmed. 
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CASE  12— PETITION  ORDINARY— SEPTEMBER  26. 

Duncan   vs.   Headley. 

APPEAL    PROM    MIRCER   CIRCUIT   COURT. 

If  there  be  a  cause  of  attachment  againtt  one  co-defendant,  under  section  221 
of  the  Ciril  Code,  save  for  non-reaidency,  an  attachment  is  allowed 
against  the  other  defendants.  The  court  refused  to  overrule  MilU 
vs.  Brown,  4"c.,  2  MeL^  405. 

James  Simpson,  For  Appellant, 

CITED— 
Civil  Codcy  sec,  221,  and  amendment  of  1856. 
2  Met.^  405 ;  Mills  vs.  BrowUy  ^c. 

James  B.  Beck,  For  Appellee, 

CITED- 
2  Mct.y  405 ;  Mills  vs.  Brown,  ^c. 

CHIEF  JUSTICE  WILLIAMS  dblitsred  the  opinion  op  the  court: 

The  sole  question  in  this  case  is,  whether,  if  there  be  a 
cause  of  attachment  against  one  co-defendant,  under 
section  221,  Civil  Code,  save  for  non-residency,  an  at- 
tachment by  reason  thereof  should  be  allowed  against 
the  others,  and  we  are  asked  to  reverse  and  overrule 
the  case  of  Mills  vs.  Brown,  ^c.  (2  Met,,  405.)  That 
decision  was  rendered  in  the  year  1859,  and  the  Code, 
as  then  construed,  has  been  permitted  to  stand  without 
amendment,  whatever  might  be  said  as  to  the  then  con- 
struction of  this  section,  were  it  an  original  question; 
yet,  after  it  has  been  acquiesced  in  for  nine  years,  with- 
out legislative  interposition,  we  are  disinclined  to  over- 
rule it. 
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All  that  can  be  said  of  that  decision  is,  that  this  section 
of  the  Code  is  rather  ambiguous,  and  either  construction 
insisted  on  by  the  parties  is  not  free  from  doubt. 

Wherefore,  the  judgment  is  affirmed  without  damages, 
no  supersedeas  appearing. 


CASE  13-  PETITION  ORDINARY— SEPTEMBER  29. 

Detherage  vs.  Montgomery. 

APPEAL    PROM    SHELBY   CIRCUIT   COURT. 

Motion  for  a  new  trial  in.  the  circuit  court  is  essential  in  an  action  wherein  the 
issue  presented  by  the  pleadings  was  submitted  to  a  jury.  The  failure 
to  make  8uch  motion  precludes  the  appellant  from  the  opportunity  of 
having  the  errors  complained  of  corrected  in  the  Court  of  Appeals. 
{Humphreys  vs.   Walton^  2  Bush^  680.) 

J.  W.  MiDDLETON  and 

J.  L.  Caldwell,  For  Appellant, 

CITED— 

1  Grecnleaf  on  Evidence^  sees,  390,  394,  397. 

2  Met.,  613 ;  MUlet  vs.  Parker, 

Bullock  &  Davis,  For  Appellee. 

JUDGE  PETERS  delivered  the  opinion  op  the  court: 

The  issue  presented  by  the  pleadings  was  submitted  to 
a  jury,  and  after  the  rendition  of  a  verdict,  and  judg- 
ment thereon,  no  motion  was  made  for  a  new  trial,  but  an 
appeal  by  the  defendant  below  was  prayed  to  this  court, 
and  time  obtained  to  make  out  and  have  allowed  a  bill  of 
exceptions. 
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In  Humphreys  vs.  Walton,  2  Bush,  580,  this  court  eaid : 
"  On  an  issue,  and  trial  of  a  fact  by  a  jury,  a  motion  for 
a  new  trial  is  essential  to  correct  the  errors  growing  out 
of  the  evidence  or  instructions,  before  an  appeal  can  be 
entertained  by  this  court." 

The  failure,  therefore,  of  appellant  to  move  for  a  new 
trial  in  the  court  below,  to  have  the  errors  complained  of 
corrected,  precludes  him  from  the  opportunity  of  having 
them  corrected  here. 

Wherefore,  the  judgment  must  be  affirmed. 


CASE  14— PETITION  ORDINARY— SEPTEMBER  30. 

Brown,  Bro.  &  Co.  vs.  Martin  &  Co. 

APPEAL  FROM  JirFEBSON  COURT  OF  COMMON  PLIA8. 

The  right  of  exemption  of  a  kometteeui'Mn^eT  the  act  of  February  10,  1866 
(Myera^  Supplement^  714),  depends  upon  the  present  and  actual  pur- 
pose and  intention  of  the  debtor  to  use  and  enjoy  the  property  souj^ht 
to  be  exempted,  as  a  home  for  himself  and  family,  and  that  right  doea 
not  exist  where  the  residence  of  the  debtor  and  his  family  is  perma- 
nently located  elsewhere. 

W.  T.  Ward,  For  Appellants, 

CITED— 
Act  of  February  10,  1866,  Myers'  Sup.,  714,  715,  716. 

BoDLET  &  SiMRALL,  For  Appellees, 

CITED—      4 
Act  of  February  10,  1866,  Myers'  Sup.,  714. 
Constitution  of  Kentucky,  sec.  37,  art.  2. 


Digitized  by 


Google 


48  BUSH'S    REPORTS. 

BrowD,  Bro.  k  Go.   vs.  Martin  k  C!o. 

Law  Dictionary  and  Webster — ^^HomesteadJ^ 

2  Met.,  45. 

Const,  of  Texas,  sec.   2 ;    Hartlejfs   Digest — ^^Home- 

stead.'' 
Revised  Statutes  of  Texas,  article  1230. 
23  Texas,  498 ;  Phillis  vs.  Smally. 
Sec.  I,  Act  of  March  23,  1850,  Ohio  Statutes. 
15  Ohio  Reports,  280;  Colwell  vs.  Carper. 
6  CaL,  235 ;  Holden  vs.  Pinney. 
34  N.  H.,  392  ;  Norris  vs.  Moutten. 
15  Texas,  518;  Meyer  vs.  Claus. 

2  Mich.,  472  ;   Wisner  vs.  Farnham. 
10  Iowa,  51 ;   Williams  vs.  Swertard 

3  Vermont,  678  ;  Davis  vs.  Andrews. 

4  Ca/.,  26  ;   CooA  vs.  Mc  Christian. 
21  /«.,  40 ;  Kilchlctt  vs.  Bergrim. 
21  ///«.,  178;    Waters  vs.  People. 

5  Ca/.,  244 ;   Wolf  vs.  Flieschaker. 

6  Cal.,  165;  Reynolds  vs.  Pixters. 

JUDGE  HA-RDIN^  dbliverkd  thb  opinion  of  the  court: 

The  appellees  haviner  recovered  a  judgment  against 
Joshua  R.  Brown,  Walter  N.  Brown,  and  Samuel  L.  Lee, 
who  composed  the  firm  of  Brown,  Brother  &  Co.,  for  the 
8um  of  two  thousand  six  hundred  and  fifty-four  dollars 
and  eighty-five  cents,  an  execution  issued  thereon,  was 
levied  on  an  undivided  interest  of  said  Lee  in  a  house 
and  lot  on  Green  street,  in  the  city  of  Louisville,  which 
interest,  after  advertisement  and  valuation,  was  sold  by 
the  sheriff*,  and  purchased  by  the  plaintiffs  in  the  execu- 
tion for  three  hundred  dollars. 

Afterwards,  the  appellants  moved  the  court  to  set  aside 
the  sale  on  the  ground  that  said  interest  in  the  property 
was  exempt  from  sale  under  the  act  of  February  10th, 
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1866,  "to  exempt  homesteads  from  sale  for  debt"  {Myers^ 
SupplemeniyllA);  and  the  court  having  heard  and  over- 
ruled the  motion,  the  appellants  seek  a  reversal  of  that 
judgment  in  this  court. 

The  interest  of  S.  L.  Lee  in  the  property  which  was 
sold  was  not  more  than  an  undivided  fourth,  if  so  much, 
and  that  under  the  will  of  Silas  Lee,  deceased,  was 
vested  in  S.  L.  Lee  in  remainder,  subject  to  a  particular 
estate  in  the  testator's  widow.  And  although  S.  L.  Le« 
was  an  "  actual  bona  fide  housekeeper,  with  a  family," 
as  required  by  the  sixth  section  of  the  homestead  act,  he 
does  not  appear  to  have  occupied  the  property,  or  in- 
tended to  make  it  his  actual  place  of  residence ;  but,  on 
the  contrary,  he  lived  and  kept  house  in  a  different  part 
of  the  city,  and  had  done  so  for  years  before.  It  does 
appear,  however,  that  he  did  not  own  the  property  occu- 
pied by  him,  or  any  other  real  estate,  except  that  which  is 
in  controversy  in  this  case. 

The  first  section  of  the  homestead  act  provides :  "  That, 
in  addition  to  the  personal  property  now  exempt  from 
execution  on  all  debts  or  liabilities  created  or  incurred 
after  the  first  day  of  June,  one  thousand  eight  hundred 
and  sixty-six,  there  shall  be  exempt  from  sale  under  ex- 
ecution, attachment,  or  judgment  of  any  court,  except  to 
foreclose  a  mortgage  given  by  the  owner  of  the  home- 
stead, or  for  purchase  money  due  therefor,  so  much  land, 
including  the  dwelling  house  and  appurtenances  owned 
by  the  debtor,  as  shall  not  exceed  in  value  one  thousand 
dollars." 

In  the  succeeding  sections  of  the  act  the  manner  of 
valuation  and  sale  is  prescribed  :  and  where  the  value 
of  the  real  estate  levied  on  exceeds  the  debt,  the  defend- 
ant is  allowed  to  select  the  part  to  be  set  apart  as  his 
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komestead;  and  the  fourth  section  provides,  that  in  certain 
caaea,  where  the  property  is  not  susceptible  of  a  division 
writhout  great  diminution  of  its  value,  and  its  entire  value 
exceeds  one  thousand  dollars,  it  shall  be  sold,  '*  and  one 
thousand  dollars  of  the  money  arising  from  the  sale 
shall  be  paid  to  the  defendant  to  enable  him  to  pur- 
chase another  homestead." 

Whether  the  provisions  of  the  statute  for  the  benefit  of 
tbe  debtor  and  his  family  are  sufficiently  broad  and  com- 
prehensive to  include  and  establish  a  homestead  right  in 
real  property,  in  which  the  head  of  the  family  is  the 
owner  of  an  undivided  share  as  a  tenant  in  common 
with  others,  need  not  be  decided  in  this  case ;  nor  is  it 
necessary  to  decide  whether  a  habitable  tenement  on  the 
premises  is,  in  all  cases,  requisite  to  the  existence  of  a 
homestead  right;  for,  in  another  aspect  of  the  case,  a 
question  is  presented  as  to  the  construction  of  the  statute, 
the  solution  of  which  will  determine  the  correctness  of 
the  judgment  in  this  case. 

Does  the  exemption  provided  by  the  statute  extend  to 
and  embrace  a  case  like  this,  where  the  debtor  neither 
had  his  home  upon  the  premises,  nor,  at  the  time  of  the 
levy  and  sale,  had  treated  the  property  as  his  place  of 
residence,  or  by  any  consistent  acts,  or  otherwise,  had 
manifested  an  intention  to  actually  use  the  property  as 
a  home  for  himself  and  family  ?     We  think  not. 

According  to  our  interpretation  of  the  statute,  the  right 
of  exemption  depends  upon  the  present  and  actual  pur- 
pose and  intention  of  the  debtor  to  use  and  ei\joy  the 
property  sought  to  be  exempted  as  a  home  for  himself 
and  family,  and  that  the  right  does  not  exist  where  the 
residence  of  the  debtor  and  his  family  is  permanently 
lp,cat;ed  elsewhere. 
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This  conclusion  is  fortified  by  the  adjudications  of  the 
courts  of  other  States  in  the  construction  of  homestead 
la^s,  to  which  we  have  been  referred. 

It  seems  to  us,  therefore,  that,  the  court  rightly  over- 
ruled the  mofion  to  set  aside  the  sale. 

Wherefore,  the  judgment  is  affirmed. 


CASE— 15— PETITION  EQUITY— SEPTEMBER  30. 


Dannelli,   &c.,  vs.  Dannelli's  adm'r. 


APPBAL   FftOM   L0UI8VILLI   OHAROIRT   COURT. 

1.  A  niarriagref  valid  in  the  cooDtry  where  celebrated,  is  held  to  be  valid  in 

other  coantries  where  the  parties  may  be  domiciled,  though  it  would 
have  been  invalid,  by  the  law  of  the  subseqaent  domicil,  if  it  had 
been  originally  celebrated  there.  Polygamous  and  incestuous  mar- 
riages are  exceptions  to  this  rule. 

2.  As  both  reason  and  authority  regard  the  assent  of  the  parties  and  the 

consummation  thereof,  by  cohabitation,  as  a  legal  and  valid  marriage, 
unless  prohibited  by  the  municipal  laws  of  the  country  where  cele- 
brated; before  the  marriage  of  a  man  to  his  brother's  widow  in  Swit- 
zerland would  be  pronounced  invalid  by  the  courts  of  Kentucky,  the 
laws  of  Switzerland  making  it  invalid,  should  be  made  known  in  a 
legal  form . 

3.  A  valid  marriage  puts  an  end  to  illicit  intercourse  (23  New  Tork  Reports, 

95),  and  rebuts  the  presumption  of  continuoas  illicit  conduct  arising 
from  previous  illicit  cohabitation. 

4.  The  declaration  of  parties,  if  deceased,  that  they  were  married,  provided 
^  they  were  made  ante  litem  motam^  are  admissible  of  the  fact  declared. 

Such  declarations  made  by  parents  in  life  are  admissible  as  evidence 
to  establish  the  legitimacy  of  their  issue.  (Ooodnxght  vt.  Moms,  Cowp., 
691,  and  cases  cited.) 
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6.  The  mere  cohabitation  oi  two  persons  of  different  sexes,  or  their  be- 
havior in  other  respects  as  husband  and  wife,  always  affords  an  infer- 
ence of  greater  or  less  strength  that  a  marriage  has  been  solemnized 
between  them.  Their  conduct  being  susceptible  of  two  opposite  ex- 
planations, courts  are  bound  to  assume  it  to  be  moral  rather  than  im- 
moral, and  credit  is  given  to  the  assertion  of  parties,  whether  express 
or  implied,  of  a  fact  peculiarly  within  their  own  knowledge. 

6.  The  law  is  unwilling  to  bastardize  children,  and  throws  the  proof  on  the 

party  who  alleges  illegitimacy,  and  in  the  absence  of  evidence  to  the 
contrary,  a  child  eo  nomine  is  therefore  legitimate.  (2  Hoffff  C.  R., 
197;  4  £nff.  EccL  R.,\  13   Fw.,  145;  23  N.   F.,  107.) 

7.  The  presumption  of  legitimacy  is  not  lightly  repelled  by  a  mire  balance 

of  probabilities;  the  evidence  for  repelling  it  must  be  strong,  satisfac- 
tory, and  conclusive. 

8.  By  the  laws  of  Kentucky  actual  marriage  and  subsequent  recognition 

would  legitimate  a  child  born  before  the  marriage. 

$.  The  laws  of  the  place  where  the  will  is  made,  and  the  testator  is  dom- 
iciled, must  determine  who  are  capable  of  taking  under  the  will,  and  m 
the  ascertainment  of  the  persons  who  are  to  take  under  the  will. 
{Stori/^8  Conflict  of  Lawe^  tece.  479,  a-d^.) 

10.  The  general  rule  is,  that  the  will  is  to  be  construed  according  to  the 
law  of  the  place  of  the  testator's  domicil  in  which  it  is  made. 

Bullock  &  Anderson, 
BoDLEY  &  SiMRALL,  and 

J.  G.  Wilson  and  Wm.  N.  Sweeney,  For  Appellants, 

CITED— 

2  Jarman  on  WUls,  70,  140,  71,  156,  132. 

2  Redf.  on  WUls,  336. 

2  Will.  Ex'rs,  989,  1001-2,  993-7,  1004-5. 

15  Fe*.,  92;  5  Yes,,  548. 

2  Dow.  P.  C,  482;  4  Comst.,  236,  238. 

7  B.  Mon.y  130;  Kufdvs.  Kauer. 

5  /.  /.  M.<f  475 ;  Snead  vs.  Ewing. 

Story* s  Conflict  of  Laws,  sec.  93,  s,  t,  w,  114-16,  16  a^ 
105  a ;  Phillips  on  Ev.,  p.  493. 

2  Greenlcafon  Ev.^S  ed.y  chap.  S,part  2, 4/A  ed.^p.  95. 

3  Marshall^  369-73  ;  Dvimarsly  vs.  Fishly. 
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9  Mar.,  327 ;  4  Mon.y  367 ;  5  /.  /.  M.,  148. 
Revised  SlatuteSy  2  Stanton^  pp.  1,  3. 

Albert  S.  Willis  and 

R  TwYMAN,  For  Appellees, 

CITED— 
BurgCj  Comm,  on  Col,  and  For.  Law. 
Jarman  on  Wills ;   Williams  on  Executors. 
Redjield  on  Wills ;  Roper  on  Legacies. 
Storp^s  Confiict  of  Laws  ;  Greenleaf  on  Evidence. 
Revised  Statutes,  chap,  30,  sec,  6,  etc. 
PhUlips*s  Evidence ;  Powell  on  Devises,  28272,  ct  seq. 
Wigram  on  Wills  ;  Briggs  vs.  Shaw,  9  Allen,  516. 
Wheeler  vs,  Dunlap,  18  B,  M,,  292. 
Allan  and  wife  vs.  Vanmeter^s  Devisees,  1  Met.,  276. 
Skeen,  etc.,  vs,  Fishback,  1  Mar.,  357. 
Trotter  vs.  Trotter,  4  Bligh  N.  S,,  502. 
Gordon,  etc,  vs.  Brown,  5  Eng.  Eccl.  Rep,,  178. 
Anstruther  vs,  Chalmer,  2  Simons,  1, 
Boyes  vs.  Bedale,  9  Jur,  N.  S,,  196. 
Burtwhistfe  vs.  VardUl,  5  Barn,  and  Cress,,  438. 
Harrison,  etc.,  vs.  Nixon,  9  Peters,  505. 
Sneed  vs.  Ewing  and  wife,  5  /.  /.  Mur.,  476. 
Stevenson  vs.  Gray,  \7  B.  M,,  193. 
Jackson's  ad.  vs.  Moore  and  wife,  8  Dana,  171. 
Birney  vs.  Hann,  3  Mar.,  320, 
Whitlock  vs.  Baker,  13  Ves.,  514. 
Arayo  vs.  Currili,  I  Louis,  541. 
Crosby  vs.  Huston,  I    Texas  Rep.,  231. 
Catterall  vs.  Catterall,  11  Jurist,  914. 
IVarrf  v«.  Z)cy,  1  Roberts,  759. 
Pter*  t?5.  Piers,  2  ff.  Z.  C«5e*,  331. 
Standcn  vs.  Standen,  Peake,  32. 
Dumarsly  vs.  Fishly,  3  Mar.,  370. 
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Wilkinson  vs.  Adaniy  1  Vcsey  and  B.,  467. 
Mctham  vs.  Duke  of  Devon,  1  P.  Williams,  529. 
Beachcroft  vs.  Beachcroft,  1  Madd.,  430. 
Gill  vs.  Shelley,  cited  in  Wigram,  sec.  55. 
Lord  Woodhouselee  vs.  Dalrymple,  2  Mer.,  419. 
Steele,  etc.,  vs.  Price  and  wife,  5  B.  M.,  69. 

CHIEF  JUSTICE  WILLIAMS  dblitebbd  thb  opinion  of  thb  court: 

The  testator,  Paul  Dannelli,  was  a  native  Italian,  but 
naturalized  citizen  of  the  United  States,  who  died  a  resi- 
dent of  Louisville,  Kentucky,  in  the  year  1865,  having 
published  his  last  w\\\  in  the  year  1856,  just  before  his  de- 
parture to  visit  Italy,  by  the  fifth  item  of  which  he  devised 
'Uhe  balance  of  my  estate,  real,  personal,  and  mixed,  ex- 
clusive of  that  herein  devised  and  given  to,  or  in  trust  for, 
my  said  wife,  I  give  and  devise  unto  my  'two  brothers, 
Giacomo  and  Alexander,  and  my  sister,  Mary  Marchand, 
to  be  equally  divided  between  them;  but  should  either  of 
my  brothers  or  sister  die  before  me,  then,  and  in  that  case,  the 
children  or  heirs  of  such  deceased  brother  or  sister  sheUl  be 
entitled  to  that  portion  of  my  estate  which  their  father  or 
mother  would  have  been  in  case  he  or  she  had  survived  wi^." 

The  testator  left  a  wife,  but  no  children.  His  brother 
Alexander  and  sister  Mary  were  residents  of  Kentucky, 
and  his  brother  Giacomo,  or  James,  resided  in  Milan,  in 
the  Province  of  Lombardy,  then  of  Austria,  now  of  Italy. 

The  testator  left  a  large  real  and  personal  estate,  and 
Aurelia  Annunciata  Agrani  Luchina,  wife  of  Casino  Lu- 
china,  claiming  to  be  the  child  and  heir  of  James  Dan- 
nelli,  asserts  right  to  one  third  of  the  residual  estate, 
which  is  resisted  by  Alexander  Dannelli  and  Mary  Mar- 
chand,  who  deny  her  legitimacy,  or  that  she  is  at  all  the 
child  of  James  Dannelli. 

The  evidence  may  be  regarded  as  establishing  the  fol- 
lowing facts,  to-wit:    That  Aurelia's  mother  was    the 
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widow  of  a  deceased  brother,  John  Dannelli,  who  died 
rn  the  year  1813;  that  she  was  born  October  21,  1825, 
in  Milan,  and  the  next  day  placed  on  the  wheel  of  ''The 
Pious  Institution  of  the  Exposed  to  the  Wheel  in  St. 
Catharine,"  an  institution  to  prevent  "  infanticide,"  and 
where  newly-born  infants  can  be  placed  on  a  wheel 
which,  by  a  horizontal  rotary  movement,  carries  the 
babe  into  the  house  without  the  exposure  of  the  inmates 
to  the  person  so  placihg  the  infant,  or  the  latter  to  the 
inmates. 

That  those  who  wish  at  some  f\iture  time  to  reclaim 
the  infant,  can  have  it  identified  by  placing  a  mark  on 
it,  or  depositing  with  it  some  writing  or  trinket.  That 
with  this  infant  there  were  placed  means  of  identifica- 
tion; that  some  three  years  afterward  James  Dannelli 
reclaimed  the  infant  and  took  her  over  to  the  Province 
of  Noviano,  near  Lake  Como,  some  thirty  miles  from 
Milan,  where  the  mother's  people  resided;  but  with 
whom  he  placed  her  does  not  appear;  that  in  the  year 
1827  he  took  Jane  Dannelli,  the  mother,  to  some  town 
in  Switzerland  and  there  married  her,  and  they  then 
lived  as  husband  and  wife,  so  recognized  by  their  inti- 
mate neighbors  and  associates. 

Mrs.  Jane  Dannelli,  who  Was  seventy-two  years  old 
When  she  gave  her  deposition,  says  Aurelia  was  per- 
mitted to  remain  in  Noviano  until  1649;  she  would  then 
be  about  twenty-four  years  old.  The  weight  of  the  evi- 
dence, however,  renders  it  probable  that  Jane  was  mis- 
taken as  to  this,  and  that  she  was  taken  home  by  James 
Dannelli  when  she  was  some  fourteen  years  of  age, 
which  would  make  it  about  1839.  This,  however,  is  not 
very  important. 

The  reason  assigned  for  the  marriage  in  Switzerland 
Was,  because  the  canonical  law  of  Lombardy,  then  a 
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Province  of  Austria,  forbade  the  marriage  with  a  de- 
ceased brother's  widow  without  a  dispensation  from  the 
proper  church  authorities,  which  neither  James  nor  Jane 
were  able  to  purchase. 

That,  in  the  latter  part  of  1856,  Paul  Dannelli  and  his 
wife  visited  and  remained  in  Milan  some  twenty-one 
months ;  were  in  daily  intercourse  with  James  and  Jane 
and  Aurelia;  went  walking  with  them;  took  Aurelia  to 
the  theatre;  gave  her  presents  in  money  and  dressing; 
seemed  proud  of  her;  recognized  Jane  as  the  wife  and 
Aurelia  as  the  daughter  of  James.  He  then  expressed 
a  desire  that  she  should  be  better  educated,  so  as  to  write 
to  him ;  expressed  an  anxiety  that  his  brother  should,  by 
proper  proceedings,  adopt  her  as  his  daughter,  that  she 
might  be  legitimate,  and  expressed  this  desire,  as  she 
might  thereby  be  an  heir  to  himself. 

In  his'  subsequent  correspondence,  after  he  left  Milan 
for  home,  in  his  first  letter  written  from  Paris,  France,  he 
expressed  to  his  brother  his  anxiety  that  Aurelia  be  adopt- 
ed as  his  daughter;  he  recurred  to  this  subject  in  his  cor- 
respondence after  arriving  at  home ;  directed  that  she 
should  have  twenty  of  the  five  hundred  francs  sent  as 
a  present  to  his  brother;  and  on  learning  his  brother's 
death  before  the  arrival  of  the  letter,  directed  that  she 
should  have  it  all.  He  corresponded  with  her  after  his 
brother's  death  in  the  latter  part  of  1859;  sent  her  in  one 
letter  two  hundred  and  twenty-three  francs,  at  a  time 
when  he  supposed  he  had  lost  his  stock  in  the  Louisville 
and  Nashville  Railroad,  amounting  to  some  eighty  thou- 
sand francs,  by  its  seizure  and  destruction  by  the  South- 
ern army  ;  and  to  these  he  subscribed  himself,  "  I  am  your 
uncle;  "  addressing  her  also  9^^^^  dearest  Aurclia,^^ 

James,  by  a  public  act  of  record  before  a  notary  public, 
did  adopt  her  as  his  daughter  in  September,  1859,  but  a 
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short  time  before  his  death,  and  willed  to  her  and  her 
mother  all  his  estate. 

Upon  these  facts  several  important  legal  questions  arise. 
Whether  Paul  Dannelli  knew,  before  his  visit  to  Milan, 
that  his  brother  James  and  sister-in-law  Jane  were  living 
together  as  man  and  wife,  and  had  a  child  which  they 
recognized,  does  not  appear ;  but  that  he  did  recognize 
this  relation  as  husband  and  wife,  and  regarded  Aurelia 
as  their  child  on  his  visit  there,  and  subsequently,  is  made 
manifest. 

James  was  then  far  advanced  in  life,  being  sixty-odd 
years  of  age,  and  had  never  been  otherwise  married. 

By  the  Austrian  Civil  Code,  no  one  who  had  legitimate 
children  could  adopt;  but  an  act  of  adoption,  when  al- 
lowed, secured  all  the  rights  of  a  legitimate  child  as  be- 
tween the  "  adopted"  and  "  adoptive." 

By  the  Italian  Civil  Code,  the  adoption  of  an  illegiti- 
mate child  was  forbidden;  but  not  so  by  the  Austrian 
Code,  which  must  govern  this  case ;  for  the  Italian  Code 
had  no  dominion  over  Lombardy  until  the  year  I860. 

It  is  insisted,  that  even  if  a  marriage  in  Switzerland  be 
established,  yet,  as  the  parties  resided  in  Lombardy,  the 
laws  of  the  latter  must  govern  as  to  legitimacy,  and  that 
they  forbid  it;  and  that  if  this  be  not  so,  still  we  cannot 
determine  the  laws  of  Switzerland,  because  not  proved. 

In  StcpheuBon  vs  Gray  (17  B.  J/.,  203),  this  court  ac^u- 
dicated  a  question  of  the  marriage  of  citizens  of  Ken- 
tucky who  went  to  Tennessee,  celebrated  the  rites  of 
matrimony,  and  returned  to  Kentucky ;  continued  to  live 
together  as  husband  and  wife  for  many  years ;  had  off- 
spring ;  when  the  husband  died.  The  wife,  being  the 
widow  of  the  husband's  deceased  uncle,  their  marriage 
was  interdicted  by  the  Kentucky  statute  of  1798. 

This  court,  in  a  labored  opinion,  held  that  the  marriage, 
not  being  interdicted  by  the  laws  of  Tennessee,  was  valid, 
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and  that  they  were  lawful  husband  and  wife  wherever 
they  traveled,  though  it  might  have  been  their  intention 
immediately  to  return  to  Kentucky,  and  cites  with  appro- 
bation the  decision  of  Lord  Stowell,  in  Dalrymple  vs,  Dal- 
rymple  (2  Hogg,  6  /?.,  54,  58),  in  which  he  held  that  Miss 
G.'s  marriage  must  be  tried  by  the  laws  of  Scotland, 
where  it  occurred,  he  saying  that  the  parties  gained  a 
forum  in  the  place  of  marriage,  and  became  entitled  to 
the  benefits  of  its  laws. 

This  court  also  said,  especially  in  Kentucky  it  is  the 
settled  law,  that  a  marriage  valid  in  the  country  where 
celebrated  is  to  be  held  valid  in  other  countries  where 
the  parties  may  be  domiciled,  though  it  would  have  been 
invalid  by  the  law  of  the  subsequent  domicil  if  it  had 
been  originally  celebrated  there ;  but  that  cases  of  po- 
lygamous and  incestuous  marriages  are  exceptions,  how- 
ever. As  to  the  latter  class,  the  exceptions  hold  good  only 
as  to  such  as  are  manifestly  contrary  to  the  law  of  na- 
ture and  subversive  of  the  good  order  of  society,  and  are 
alike  condemned  by  the  common  sentiment  of  all  civ- 
ilized and  Christian  nations.  As  between  lineal  as- 
cendants and  descendants,  this  condemnation  makes  no 
discrimination  founded  on  nearness  or  remoteness  of 
degree ;  but  as  to  collaterals,  it  goes  no  further  than  to 
prohibit  marriage  between  brothers  and  sisters. 

The  British  courts  have  departed  from  the  general  rule, 
that  the  lex  loci  contractus  must  govern  the  validity  of  for- 
eign marriages  to  sustain  such  a  marriage  between  British 
subjects,  but  never  for  the  purpose  of  avoiding  it. 

The  court  regarded  the  general  rule,  both  in  England 
and  America,  as  sustaining  the  validity  of  a  marriage 
if  legal  at  the  place  of  celebration,  although  it  would 
have  been  illegal  if  celebrated  at  home,  and  referred  to. 
{Bishop  on  Marriage  and  Divorce,  sees.  125,  126;  16  Mass. 
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/?.,  157;  8  Pick,,  423;  1  Pick,,  506;  Bullen  N.  P.,  114; 
Story's  Conflict  of  Laws,  sees,  123,  123a,  6;  2  Kcnfs  Com., 
sec.  16.) 

Mere  canonical  disabilities,  growing  out  of  relation- 
ship by  marriage,  rendered  the  marriage  voidable,  but 
not  void ;  hence,  as  the  court  said,  such  marriages  re- 
mained good  until  set  aside  by  an  ecclesiastic  sentence, 
according  to  the  English  doctrine. 

As  both  reason  and  authority  regard  the  assent  of  par- 
ties, and  the  consummation  thereof  by  cohabitation,  as  a 
legal  valid  marriage,  unless  prohibited  by  the  municipal 
laws  of  the  country  where  celebrated,  before  we  could 
pronounce  this  marriage  as  invalid,  the  laws  of  Switzer- 
land making  it  so  would  have  to  be  made  known  to  us  in 
a  legal  manner. 

This  marriage  put  an  end  to  the  illicit  intercourse,  even 
if  it  be  conceded  that  it  had  so  been  up  to  this  period,  as 
was  decided  by  the  appellate  court  of  New  York  in 
Caujdle  vs,  Ferrie  (23  N,  Y,  /?.,  95),  and  rebutted  the 
presumption  of  continued  illicit  conduct  arising  from  the 
previous  illicit  cohabitation. 

The  declaration  of  parties,  if  deceased,  that  they  were 
married,  provided  the)*^  were  made  ante  litem  motam,  are 
admissible  evidence  of  the  fact  declared.  Such  declara- 
tions, made  by  the  parents  in  life,  are  admissible  as  evi- 
dence to  establish  the  legitimacy  of  their  issue.  {Good- 
right  vs.  Moss,  Cowp,,  591,  and  cases  cited,) 

The  mere  cohabitation  of  two  persons  of  different 
Bexes,  or  their  behavior  in  other  respects  as  husband 
and  wife,  always  affords  an  inference  of  greater  or  less 
strength  that  a  marriage  has  been  solemnized  between 
them.  Their  conduct  being  susceptible  of  two  opposite 
explanations,  we  are  bound  to  assume  it  to  be  moral  rather 
than  immoral,  and  credit  is  to  be  given  to  their  own  asser- 
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tion,  whether  exprees  or  implied,  of  a  fact  peculiarly 
withia  their  own  knowledge.  (Hubback  on  Successions^ 
248 ;  Rex  vs.  Stockland,  Burr's  8.  C,  508 ;  1  W.  BL,  367 ; 
Revel  vs.  FoXy  2  Ves.y  sr.,  270;  Hervey  vs.  Hcrvey^  2  W. 
BL,  877;  23  N.  F.,  104.) 

The  law  is  unwilling  to  bastardize  children,  and  throws 
the  proof  on  th)e  party  who  alleges  illegitimac}' ;  and  in 
the  absence  of.  evidence  to  the  contrary,  a  child  eo  nomine 
is  therefore  legitimate.  (2  Hogg  C.  /?.,  197 ;  4  Eng.  Eccl. 
R.;  13  Vcs.,  145;  23  N.  F.,  107.) 

In  Vowls  vs.  Young  Lord  Chancellor  Erskine  said,  as  to 
proof  of  actual  marriage,  that  the  evidence,  especially 
in  cases  of  obscure  families,  must  be  very  slight,  and 
Starr  vs.  Pccky  1  Hill,  sustains  the  same  rule. 

And  the  presumption  of  law  is  not  lightly  to  be  repel- 
led ;  it  is  not  to  be  broken  in  upon  or  shaken  by  a  mere 
balance  of  probabilities;  the  evidence  for  repelling  it 
must  be  strong,  satisfactory,  and  conclusive.  (Lord 
Lyndhurst,  in  Morris  vs.  Davis,  5  Cla.  ^  Fin.,  163 ;  also 
Piers  vs.  Piers,  2  H.,  of  Lord's  Cases,  331 ;  23  N.  Y.,  109.) 
The  presumption  arising  from  the  conduct  of  the  parents, 
from  the  continued  recognition  of  her  as  their  child,  at 
least  from  the  year  1849,  the  actual  proof  of  the  Swit- 
zerland marriage,  is  not  rebutted  by  the  necessary  state- 
ment of  James  Dannelli,  in  the  document  of  adoption, 
that  Aurelia  was  of  unknown  parentage,  especially  as 
he  therein  says  he  has  borne  her  affection  from  infancy ; 
and  when  these  statements  were  necessary  to  accomplish 
the  desired  object  on  his  part,  and  the  cherished  object  on 
the  part  of  his  brother  Paul,  and  stronger  still,  as  he  told 
the  notary  public  that  she  was  his  daughter  and  explained 
his  object. 

The  language  of  this  adoptive  document,  together  with 
his  will,  are  all  accounted  for  by  reason  of  the  non- 
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as 

/ 


recognition  of  this  marriage  by  the  canonical  law  of 
Lombardy.  By  the  laws  of  Kentucky,  this  actual  mar- 
riage and  subsequent  recognition  alone  would  legitima- 
tize Aurelia;  but  when  the  parents  lived  together  as 
husband  and  wife  over  thirty  years,  recognizing  her  as 
their  child,  and  then  James  taking  measures  to  make 
her  a  legitimate  heir  and  adopted  daughter,  at  the 
earnest  solicitation  of  the  testator,  Paul,  who  also  re- 
cognized the  relation  of  husband  and  wife  between 
these  parents,  and  recognized  and  accepted  her  as  his 
niece,  how  infinitely  stronger  becomes  the  moral  as  well 
as  legal  aspect  of  her  cause. 

As  by  the  laws  of  Kentucky  she  must  be  regarded  as 
legitimate,  even  if  it  were  certain  beyond  a  doubt  that 
she  would  not  be  so  regarded  in  Lombardy,  we  are  not 
bound,  by  mere  comity,  to  administer  the  canonical  laws 
of  the  hierarchy  of  that  country,  so  flagrantly  repugnant 
to  the  genius  of  our  American  institutions  and  the  laws 
and  polity  of  our  own  State.    ^ 

Story,  in  his  "  Conflict  of  Laws"  (section  479«),  says  as 
to  wills :  "  The  general  rule  of  the  common  law  is,  that 
it  is  to  be  construed  according  to  the  law  of  the  place  of 
his  domicil  in  which  it  is  made." 

And  again  (section  479c)y  he  says :  "  The  same  rule 
applies  to  the  ascertainment  of  the  persons  who  are  to 
take  under  a  will  or  testament;  when  it  is  made  by  the 
tpords  designating  a  particular  class  or  description  of  persons^ 
who  are  the  proper  persons  to  take  under  the  designatio  per- 
sonam is  a  point  to  be  ascertained  by  the  place  where  the 
will  is  made  and  the  testator  is  domiciled.'*'^  As,  if  a  person 
domiciled  in  England  should  bequeath  his  personal  estate 
to  his  heir-at-law,  the  eldest  son  would  take ;  but  if 
domiciled  in  some  of  the  American  States,  all  the  living 
children,  and  those  representing  deceased  children,  would 
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take ;  and  if  domiciled  in  Holland,  be  should  bequeath 
to  the  '^  male  children,''  and  the  question  should  arise 
whether  descendants  claiming  through  male  children 
were  entitled,  this  must  be  settled  by  the  laws  of  Hol- 
land. And  in  section  47dh  Story  says :  "  The  same  rules 
of  construction  will  generally  apply  to  wills  and  tes- 
taments of  unmovable  property,  unless,  indeed,  it  can 
be  clearly  gathered  from  the  terms  used  in  the  will  that 
the  testator  had  in  view  the  law  of  the  place  of  the 
situs.  #  *  #  #  So  if  a  testator  should  devise  his 
real  property  to  his  next  of  kin,  who  would  be  entitled, 
would  depend  upon  the  construction  given  to  the  words 
by  the  law  of  his  doinicil." 

In  this  case,  the  law  of  both  the  testator's  domicil  and 
situs  of  real  estate  regard  Aurelia  as  a  legitimate  child 
and  heir  of  her  father,  James  Dannelli. 

Story  shows  the  reasonableness  of  this  rule  of  construc- 
tion by  supposing  a  testator  had  realty  situated  in  three 
different  countries,  all  differing  as  to  the  meaning  of  the 
term  "  children  "  or  "  heirs."  Are  the  same  words  in  the 
same  instrument  to  have  three  distinct  and  different 
meanings  attached,  or  shall  the  meaning  attached  by  the 
laws  of  the  domicil  prevail  ?  Would  it  not  be  reasona- 
ble to  presume  the  testator  knew  the  meaning  attached 
by  the  laws  where  he  resided,  and  used  them  in  the  same 
sense?  For  the  same  views,  reference  is  made  to  4 
Burge,  Comm,  on  Col,  and  For.  Law,  pt.  2,  ch.  4,  sec.  5,  p. 
169;  2  do.y  pp.  857-8;  Yates  vs.  Thompsony  3  Clarke  4* 
Fincle,  544,  583,  589 ;  Trotter  vs.  Trotter,  3  Wills  ^  Shaw, 
407 ;  fif.  C,  4  Bligh's  R.  {N.  S.),  502,  505. 

And,  as  Redfield  on  the  Law  of  Wills  (chap.  9,  sec, 
30c)  says,  "there  is  no  better  principle  in  regard  to  all 
rules  of  construction,  whenever  applied,  than  to  use  them 
as  helps  and  assistants  towards  reaching  the  intent  of  the 
testator." 
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Here  the  rules  of  construction  and  the  facts  all  tend  to 
establish  the  same  thing,  that  Aurelia  was  regarded  by 
the  testator  as  the  child  and  heir  of  his  deceased  brother 
James. 

It  is  said,  that  when  he  made  the  will,  however,  it  does 
not  appear  he  knew  of  Aurelia;  nor  does  it  appear  he 
was  ignorant  of  her.  She  had  then  been  living  with  her 
father  at  least  seven  years.  The  natural  presumption  is, 
he  did  have  reasonable  information  and  knowledge  of  his 
relatives.  His  affection  and  solicitude  for  James  and  his 
family  certainly  indicates  anything  but  indifference.  But 
that  his  knowledge  was  perfect  as  to  Aurelia  and  her 
relations  to  her  parents  from  his  visit  to  Milan  in  the  lat- 
ter part  of  1856,  until  his  death  in  1865,  does  abundantly 
appear ;  and  though  his  brother  James'  death  had  been 
known  to  him  for  six  years,  he  never  altered  his  will  de- 
vising James'  part  to  his  ^'  children  or  heirs,''  in  case  he 
should  die  before  testator.  Had  he  not  intended  Aurelia 
to  take,  it  would  have  been  most  reasonable,  after  James' 
death,  he  should  have  added  a  codicil,  devising  his  whole 
estate  to  his  surviving  brother  and  sister. 

The  presumptions  of  our  law,  and  the  proven  and  pre- 
sumed intention  of  the  testator,  perfectly  harmonize.  As 
our  law  presumes  Aurelia  to  be  the  legitimate  child  of 
James  Dannelli,  and  the  facts  tend  strongly  to  establish 
that  the  testator  so  regarded  her,  and  intended  that  she 
should  take  under  his  will  as  the  child  and  heir  of  her 
deceased  father,  it  is  useless  for  us  to  investigate  whether, 
as  adopted  child  and  legal  heir  of  James  Dannelli,  she 
could  take,  had  she  not  been  of  blood  kin  to  testator  or 
his  brother  James. 
Wherefore,  the  judgment  is  affirmed. 
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CASE  16— PETITION  ORDINARY— OCTOBER  2. 

Commonwealth  for  Tiffany  vs.  Hurt,  &c. 

APPEAL   FROM    ADAIR  CIRCUIT   COURT. 

1.  A  sherifT  is  responsible,  when  he  has  an  execution  in  his  hands,  whether 

the  defendants  had  property  sufficient  to  pay  the  whole  debt  or  a  part 
of  it 

2.  If  there  are  more  defendants  in  the  prior  execations  than  are  in  those 

sobfiequently  delivered,  it  would  be  the  duty  of  the  sheriff  to  make 
all  the  debts,  bj  collecting  from  the  defendants  who  were  not  in  some 
of  the  executions,  if  he  could  do  so. 

3.  A  sheriff  is  not  responsible  for  failing  to  return  an  execution  to  the 

proper  office,  if  he  acts  in  obedience  to  the  orders  of  the  plaintiff;  but 
it  is  incumbent  on  him  to  make  out  his  defense  by  evidence.  A  letter 
of  the  execution  plaintiff's  attorney,  when  he  is  proven  to  be  such, 
would  be  evidence  for  the  sheriff,  as  an  excuse  for  failing  to  return 
execution. 

4.  It  is  the  duty  of  a  sheriff,  when  he  levies  an  execution,  to  state  the  facts 

on  the  writ  and  sign  it. 
6.  If  a  sheriff  levies  an  execution  on  property  of  the  defendant,  and  after- 
wards permits  him  to  remove  or  dispose  of  it  in  such  way  as  to 
deprive  plaintiff  of  his  debt,  the  sheriff  and  his  sureties  are  liable, 
although  no  levy  was  indorsed  on  the  execution.  In  such  case  froof 
aliunde  would  be  admissible. 

John  S.  VanWinkle  and 

WiNFRY  &  WiNFRY,  FoF  Appellant^ 

CITED— 
2  Metcalfe^  428-9 ;  Goodman  vs.  Rout, 
Revised  Statutes,  1  Stanton,  493. 

A.  J.  Jame8,  and 

Garnett  &  Baker,  For  Appellees, 

CITED— 

1  /.  /.  3f.,  551 ;  Bell  vs.  Commonwealth,  ^. 

2  Mar,,  107 ;  Miller  vs.  Field. 

4  /.  /.  M,,  210  ;  Taylor  vs.  Bradley. 
8  B.  Mon,,  328  ;  Bassett  vs.  Bowman. 
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JUDGE  PETERS  diliyibbd  tbb  opinion  of  thb  court. 

The  two  main  questions  presented  in  this  record  are, 

JFtrst.  Did  the  court  err  in  the  instructions  given  at  the 
instance  of  appellees  ? 

Second.  Was  illegal  aqd  incompetent  evidence  permit- 
ted to  go  to  the  jury  ? 

The  first  instruction  was  erroneous.  It  seems  to  make 
the  sherifi^'s  whole  responsibility  depend  upon  whether 
the  defendants  had  property  sufficient  to  pay  the  whole 
debt  when  he  had  the  executions  in  his  hands,  and  ex- 
cludes from  consideration  the  fact  whether  they  had  prop- 
erty enough  to  pay  part  of  it  at  that  time ;  and  under 
that  instruction,  even  if  the  jury  should  have  believed 
that  the  defendants,  when  the  executions,  or  any  of 
them,  were  in  the  sherifi^'s  hands,  had  estate  sufficient  to 
satisfy  three  fourths,  or  any  part  of  ^the  debt  less  than  the 
whole,  they  must  find  for  defendants,  which  is  palpably 
erroneous. 

As  to  the  second  instruction,  as  a  proposition  of  law, 
it  is  true  that  executions  being  in  full  force  which  are 
first  placed  in  the  hands  of  the  sheriff*  have  priority  over 
those  against  the  same  defendant  or  defendants  subse- 
quently delivered  to  him ;  but  if  there  are  more  defend- 
ants in  the  prior  executions  than  are  in  those  subsequently 
delivered,  it  would  be  the  duty  of  the  sherifl!*  to  make  all 
the  debts  by  collecting  from  the  defendants  who  were  not 
in  some  of  the  executions,  if  he  could  do  so. 

The  third  instruction  is  rather  an  abstraction,  without 
sufficient  evidence  to  base  it  upon.  The  letter  of  Barrett 
is  the  only  foundation  for  it,  discovered  in  the  record. 
That  letter  is  dated  March  22d,  1863,  and  necessarily  re- 
ferred to  the  execution  of  appellant  then  in  the  hands  of 
the  sherifi*,  bearing  date  the  3d  of  February,  1863,  return- 
able to  April  rules  of  that  year.    The  discretion  granted 
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to  the  sheriff  hj  that  letter  related  to  the  execution  then 
in  hie  hands,  and  cannot,  by  any  rational  construction,  be 
understood  to  confer  any  discretion  on  the  sheriff  as  to 
executions  issued  after  the  return  day  of  the  one  then  in 
the  sheriff's  hands,  even  if  it  had  been  shown  that  Barrett 
was  appellant's  attorney,  and  had  authority  to  give  the 
directions. 

A  sheriff  is  not  responsible  for  failing  to  return  an  ex- 
ecution to  the  proper  office  if  he  acts  in  obedience  to  the 
orders  of  the  plaintiff;  but  it  is  incumbent  on  him  to  make 
out  his  defense  by  evidence ;  hence,  the  fourth  instruction 
would  not  be  objectionable,  if  there  had  been  sufficient 
evidence  to  authorize  it. 

The  fifth  instruction,  to  say  the  least  of  it,  was  mis- 
leading. It  is  the  duty  of  the  sheriff,  when  he  levies  an 
execution,  to  state  the /acts  on  the  writ,  and  sign  it;  that 
is  necessary  as  evidence  of  what  he  has  done,  and  may 
be  used  against  him ;  that  may  be  the  chief  reason  why 
he  is  required  thus  to  proceed ;  but  if  a  sheriff  levies  an 
execution  on  property  of  the  defendant,  and  afterwards 
permits  him  to  remove  or  dispose  of  it  in  such  a  way  as 
to  deprive  the  plaintiff  of  his  debt,  it  would  be  strange 
indeed  if  the  plaintiff  could  not  make  the  sheriff  and  his 
sureties  responsible  for  so  gross  a  violation  of  his  duty 
by  proof  aliwndey  because  he  had  failed  to  d'o  his  duty  by 
indorsing  the  levy  and  signing  it.  Such  cannot  be  the 
law. 

By  proving  that  Barrett  was  the  attorney  of  appellant, 
his  letter  would  be  evidence  for  appellee  as  an  excuse  for 
failing  to  return  the  execution,  dated  February,  1863,  and 
should  be  restricted  by  the  proper  instruction  of  the  court 
to  the  transactions  under  that  execution. 

As  to  the  proof  of  what  R.  W.  McWhorter  said  to  the 
sheriff  at  the  time  the  receipts  for  the  four  hundred  dol- 
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iars  and  six  hundred  dollars  were  executed,  that  was  a 
part  of  the  res  gestce,  and  was  competent. 

But  for  the  errors  enumerated  the  judgment  must  be 
reversed,  with  directions  to  award  appellant  a  new  trial, 
and  for  further  proceedings  consistent  herewith. 


CASE  17— PETITION  ORDINARY— OCTOBER  3. 

Newman,  &c.,  vs.  Metcalfe  County  Court. 

APPS1.L  VBOM   MBTOALVB  OIBOUIT  OOUBT. 

Sureties  io  a  sheriff's  bond  ezecated  in  1865  for  the  collection  of  the  coontj 
leyy,  &c.,  for  that  year,  are  not  responsible  for  monej  then  remaining 
in  the  sheriff's  hands,  which  he  had  collected  for  coantj  leyies  for 
previous  years. 

John  M.  Harlan  and 

James  Harlan,  Jr.,  For  Appellants. 

A.  J.  James, 

James  Garnett,  and 

Dohoney,  For  Appellee, 

CITBI>— 
•  Revised  Stat,,  sees.  1  and  6,  art.  3,  chap.  26,  1  Stant., 
300,  301. 
Rev.  Stat,y  sec.  3,  art.  2,  chapter  26,  1  Stant.,  297. 
Myers*  Supplement^  p.  126. 
18  B.  Mon.y  621 ;   Todd  vs.  Caines. 
2  Metcalfe  J  203-4 ;   Taylor  vs.  Nunn. 
13  B.  Mon.,  306;  Stevenson  vs.  Huddleson. 
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JUDGE  PETBRS  dbliyerid  ths  opinion  or  the  court  : 

This  action  was  brought  by  appellee  against  the  per- 
sonal representative  of  George  A.  Clark,  deceased,  as 
late  sheriff  of  Metcalfe  county,  and  his  sureties,  on  their 
bond,  executed  the  7th  of  June,  1865,  in  which  the  ob- 
ligors jointly  and  severally  bound  themselves  to  the  Com- 
monwealth of  Kentucky  that  said  Clark,  as  sheriff  of 
said  county,  should  well  and  truly  collect,  account  for, 
and  pay  over  to  the  persons  entitled  to  receive  the  same, 
according  to  law,  the  county  levy  and  public  dues  of  the 
county  of  Metcalfe  for  the  year  1865,  and  when  called 
upon  by  the  county  court,  settle  his  accounts,  and  pay 
over  the  amount,  if  any,  of  public  money  in  his  hands 
belonging  to  said  county;  and  that  said  Clark  should,  in 
all  things,  well  and  truly  demean  himself,  and  perform 
the  duties  of  collector  of  the  county  levy  of  said  county, 
&c.,  &c. 

It  appears  that  after  the  death  of  Clark,  the  sheriff,  a 
commissioner  was  appointed  by  the  county  court  to  settle 
with  his  personal  representative,  who  reported  a  balance 
of  public  money  in  the  hands  of  said  sheriff  at  the  time 
of  his  death,  or  unaccounted  for,  of  two  thousand  one 
hundred  and  eighty-two  dollars  and  sixty-three  cents  due 
to  the  county ;  and  to  recover  that  sum  this  action  was 
brought.  On  the  trial  of  the  cause,  judgment  was  ren- 
dered against  the  defendants  below  for  one  thousand  two 
hundred  and  eighty-two  dollars  and  sixty-three  cents, 
leaving  nine  hundred  dollars  of  said  claim  for  further  lit- 
igation, and  of  that  judgment  appellants  complain. 

It  appears,  from  the  report  of  the  commissioner,  that, 
in  making  the  settlement,  he  charged  appellants  with  the 
sum  of  four  thousand  three  hundred  and  four  dollars  and 
seventy-six  cents,  balance  found  to  be  due  from  Clark  by 
a  settlement  made  with  him  by  Young  in  February,  1865, 


Digitized  by 


Google 


SUMMER    TERM,    1868. 


Newmao,  &c.,  vs.  Metcalfe  County  Court. 


and  also  for  the  county  levy  for  the  year  1865,  of  three 
thousand  two  hundred  and  nineteen  dollars  and  thirty- 
six  cents,  making  the  aggregate  sum  of  seven  thousand 
five  hundred  and  twenty-three  dollars  and  twelve  cents, 
and  credited  the  account  by  vouchers  produced  by  appel- 
lants, so  as  to  reduce  the  amount  to  said  sum  of  two 
thousand  one  hundred  and  eighty-two  dollars  and  sixty- 
three  cents. 

Whether  or  not  this  judgment  can  be  approved,  de- 
pends upon  the  true  meaning  and  interpretation  of  the 
sheriff's  bond,  which  is  the  foundation  of  this  action. 

The  sheriff,  by  virtue  of  his  ofiice,  was  the  collector  of 
the  county  levy ;  and  the  law  made  it  his  duty,  at  the 
term  of  the  court  at  which  it  was  imposed,  or  at  some 
subsequent  term  of  the  court,  before  he  proceeded  to  col- 
lect the  county  levy,  to  execute  a  bond,  with  one  or  more 
good  sureties,  payable  to  the  Commonwealth,  whose  ag- 
gregate estate,  after  the  payment  of  all  their  liabilities, 
shall  be  equal  to  double  the  amount  of  the  whole  levy 
ordered  to  be  collected.  {Sec.  3,  art.  9,  chap.  26,  1st  vol. 
Rev.  Stat.,  297.)  And  then  follows  the  form  of  the  bond 
the  collector  is  required  to  execute,  which  form  is  sub- 
stantially pursued  in  the  bond  sued  on. 

The  sheriff  is  required  each  year,  before  he  proceeds  to 
collect  the  county  levy,  to  execute  the  bond  prescribed, 
which  is  intended  to  secure  to.  the  county  creditors  and  to 
the  county  the  payment  of  the  amount  of  the  levy  for 
that  particular  year.  Such  is  the  object  and  intention  of 
the  law. 

Construing  the  bond  sued  on  in  the  light  of  this  law, 
and  also  according  to  the  rational  and  common  meaning 
of  the  terms  of  the  bond  itself,  it  must  be  evident,  that  in 
this  action  appellants  are  not  responsible  on  the  bond  of 
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1865  for  money  in  the  hands  of  Clark,  collected  for  county 
levies  for  previous  years. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  is 
remanded  for  a  new  trial,  and  for  further  proceedings  not 
inconsistent  with  this  opinion. 


CASK  18— PETITIONS  ORDINARY— OCTOBER  3. 

Jarboe,   Wm.,   &c.,   vs.   Colvin,   Ac. 

APPEALS  PROM    MARION   CIRCUIT   COURT. 

1 .  SnDdrj  Attachment  'suits  against  the  same  defendant,  on  motion  of  the 
parties,  without  being  consolidated,  being  heard  and  tried  together 
bj  the  court,  the  plaintiffs  in  some  of  the  actions  are  competent 
witnesses  for  other  plaintiffs.  In  a  jury  trial  such  evidence  would, 
perhaps,  be  misleading,  but  not  so  on  a  trial  bj  the  court. 

t.  A  witness  having  the  same  character  of  action  against  the  same  defend- 
ant, is  not  disqualiBed  as  a  witness  for  the  plaintiff;  his  similarity 
of  interest  would  onlj  go  to  the  credibilitj  of  the  witness. 

3.  A  deposition  being  commenced  in  presence  of  both  parties,  too  late  in 

the  day  to  be  completed,  the  witness  being  called  off  the  next  day, 
the  party  taking  on  the  first  day  notified  the  other  party  that  on  the 
next  day  he  would  take  another  deposition,  so  as  to  preserve  the 
right  to  adjourn  over  to  the  third  day  to  complete  the  first  deposi- 
tion. The  deposition  thus  completed  on  the  third  day  may  be  read 
as  evidence. 

4.  A  surety  who  is  secured  by  mortgage  on  real  estate  has  no  right  to  sue 

out  an  attachment  against  bis  principal,  without  alleging  the  insuffi- 
ciency of  the  mortgage;  but  being  induced  to  sue  oat  the  attachment 
by  the  defendant,  whilst  other  creditors  might  do  so,  the  defendant 
himself  cannot  be  heard  to  object  and  defeat  such  attachment  for 
this  cause. 
6.  The  land  purchased  at  the  decretal  sale  having  been  conveyed  to  the 
purchaser,  the  asiignment  of  the  certificate  of  pttrchasej  dated  anterior 
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to  the  coDTojaiice  to  a  third  party,  of  itself  U  bo  eiideiice  as  to 
persons  not  parties  to  tbe  assignment  when  assailed  as  fraadaleat 
by  creditors. 

€.  Recitals  in  deeds  and  writings  are  not  CTidence  when  assailed  as  (Vaud- 
ulant  by  creditors. 

T.  A  mortgage  apon  the  land  and  actual  dwelling  and  home  of  tbe  mort- 
gagor, waives  bis  right  of  exemption  to  a  homestead,  as  provided  in 
the  act  of  February  Id,  1866  {Myert'  Supplement^  715),  unless  the 
land  and  homestead  so  mortgaged  should  sell  so  as  to  pay  the  mort- 
gage debts,  and  still  leave  the  homestead  or  its  equivalent  in  money. 

i.  Wbea  the  actual  homestead  is  mortgaged  and  sold,  the  mortgagor  is 
not  entitled  to  a  homestead  in  his  other  lands  as  agaiast  his  ihe9 
creditors. 

9.  In  decretal  sales  of  land  the  commissioner  mutt  sell  in  pursuance  of  the 
decree.  He  must  also  pursue  the  advertisement,  whether  the  sale  be 
in  gross  or  6y  paresis,  (Hakn  vs,  PinMl,  1  Busk^  540.)  For  any 
departure  from  the  advertisement  the  sale  should  be  set  aside. 

RuBSfiix  &  AvRiTT,  For  Appellants, 

CITED— 

2  Met,,  177 ;  Chcnoweth  vs.  Fielding, 

3  Met,,  248;  Finnell  vs.  Cox, 

Civil  Code,  sees.  670,  728,  729,  259,  260,  145,  588. 

1  Met,,  489 ;  Patterson  vs.  Caldwell. 
I^ised  Statutes,  Myers^  Supplement,  p,  714. 

MSS,  Opn,,  June,  1858 ;  Moore*s  adrrCr  vs.  Shepherd. 

4  Dana,  186 ;  Campbell  vs.  Johnson. 

MSS.  Opn.,  December  8,  1866 ;  AbeU  vs.  Park. 

W.  B.  Harrison,  For  Appellees, 

CITED^ 

2  Met.,  209,  211 ;   Schwein  vs.  Sims. 
Act  of  1861,  sec.  11,  Myers'  Sup,,  40. 

CHIEF  JUSTICE  WILLIAMS  psuviRio  tbi  omnion  or  thi  court: 

Some  twenty  creditors  of  Wra.  Jarboe  sued  out  sep- 
arate attachments  against  bim,  and  these  were  heard 
together  without  an  order  of  consolidation. 


Digitized  by 


Google 


78  BUSH'S    REPORTS. 

Jttrboef  Wm.f  &c.,  ts.  GoItid,  kt. 

Some  of  these  plaintiffs  were  permitted  to  testify  in 
behalf  of  others,  and  of  this  Jarboe  complains. 

By  subdivision  6,  section  670,  Civil  Code,  only  parties  Iq 
the  issue,  or  parties  interested  in  the  issucy  are  rendered  in- 
competent; the  rejection  of  some  could  only  be  erroneous 
as  to  the  plaintiffs.  These  several  plaintiffs  were  no  parties 
to  the  issue  as' to  the  others,  nor  were  they  interested,  as 
each  must  stand  upon  the  evidence  he  produced,  and  his 
testimony  could  not  be  heard  or  considered  in  his  own 
case.  Had  this  been  a  jury  trial,  it  would  perhaps  have 
been  calculated  to  mislead  and  confuse  the  jury,  but  not 
so  with  the  court ;  beside,  the  order  shows  that  the  hear- 
ing together  was  upon  *^  the  motion  of  the  parties." 

The  similarity  of  interest  could,  at  most,  only  go  to  the 
credibility  of  the  witnesses. 

When  a  deposition  is  begun  in  the  presence  of  both 
parties,  but  too  late  in  the  day  to  get  through,  and  the 
witness  is  necessarily  called  off  the  next  day,  and  the 
party  against  whom  it  is  to  be  used  will  not  agree  on 
a  future  time  to  finish  it,  and  is  then  notified  that  some 
other  deposition  will  be  taken  the  following  day,  so  as 
to  preserve  the  right  then  to  adjourn  over  to  the  next 
day,  when  the  deposition  of  the  first  witness  will  be 
finished,  the  deposition  should  be  read,  and  not  quashed, 
for  the  reason  that  it  was  not  continued  on  consecutive 
days;  nothing  in  the  Civil  Code  or  other  laws  of  this 
State  forbid,  and  there  is  nothing  unreasonable  or  vexa- 
tious in  such  a  proceeding  when  produced  by  a  neces- 
sity. 

As  Frank  Ford  and  Jno.  R.  Jarboe  were  secured  in 
their  securityship  for  Wm.  Jarboe  by  mortgage  on  his 
home  farm,  no  cause  of  attachment  existed  as  to  them. 
Without  averring  and  showing  the  insufficiency  of  their 
security,  he  oould   not  have  disposed  of  this  so  as  to 
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defeat  them,  if  their  mortgage  was  properly  recorded, 
which  seems  to  have  been  the  case ;  but  as  he  induced 
them  to  take  out  attachments,  he  cannot  be  heard  to 
object  and  defeat  them  for  this  cause.  The  other  cred- 
itors might,  perhaps,  defeat  them  by  showing  that  this 
was  a  fraudulent  arrangement  to  secure  the  debtor's 
property  from  his  other  creditors;  but  there  can  be  no 
finch  question  as  between  the  plaintiffs  and  the  defend- 
ant. 

The  act  of  1861,  Myers^  Supplementy  authorized  the 
clerk  to  issue  attachments  on  debts  not  due.  The  legal 
title  of  the  storehouse  and  lot  claimed  by  W.  T.  Jar- 
boe  was  in  his  father  ;  he  had  bid  it  off  at  a  decretal 
sale,  and,  as  we  must  presume,  accepted  the  commis- 
sioner's deed.  Having  never  notified  the  commissioner 
to  make  it  to  his  son,  the  assignment  of  the  certificate 
of  purchase  of  anterior  date  to  the  deed  is,  of  itself, 
no  evidence,  when  assailed  by  creditors  as  fraudulent ; 
for  it  has  often  been  decided  by  this  court  that  the  re- 
cital of  deeds  even  are  not,  when  assailed  by  creditors 
as  fraudulent. 

Wm.  Jarboe's  home  tract  consisted  of  three  different 
contiguous  tracts  purchased  from  different  vendors.  The 
middle  tract  being  nearly  two  hundred  acres,  on  which 
the  dwelling-house  was  situated,  and  that  mortgaged  to 
Ford  and  Jarboe.  It  sold  for  just  the  mortgage  debt  and 
costs. 

As  some  of  the  debts  were  subsequent  to  June  1,  1866, 
he  claims  that  a  homestead  of  one  thousand  dollars'  worth 
should  have  been  assigned  him  out  of  the  other  portions 
of  the  tract. 

The  act  of  February  10,  1866  {Myers*  Supplement,  715), 
provides,  that  ^Uhere  shall  be  exempt  from  sale  under 
execution,  attachment,  or  judgment  of  any  court,  except 
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for  a  foreclosure  of  a  mortgage  given  by  the  owner  of  a  home* 
steady  or  for  purchase  money  due  therefor,  so  much  land, 
including  the  dwelling-house  and  appurtenances^  owned  by 
the  debtor,  as  shall  not  exceed  in  value  one  thousand 
dollars."  Said  act  also  provides  the  manner  of  proceed- 
ing to  ascertain  the  value;  and  if  the  homestead  is  of 
greater  value  than  one  thousand  dollars,  and  not  divisi- 
ble, for  a  sale,  and  the  payment  of  one  thousand  dollars 
to  the  debtor  to  purchase  him  another  home;  and  by 
section  six  this  act  is  only  to  apply  to  white  persons 
''  who  are  actual  bona  fide  housekeepers,  with  a  family," 
and  not  then  to  existing  debts  prior  to  the  purchase  of 
the  land  or  erection  of  the  improvements  thereon. 

It  is  most  manifest,  therefore,  that  the  object  was  to  se- 
cure to  a  white  debtor  with  a  family  the  house  in  which 
he  may  live  and  the  appurtenant  lands,  not  exceeding  one 
thousand  dollars.  It  may  not  be  essential  that  the  family 
should  be  actually  in  the  house  when  the  execution  may 
be  levied,  but  it  must  then  be  the  actual  bona  fide  res- 
idence, or,  in  other  words,  the  home  place,  so  actually  - 
regarded  by  the  debtor ;  and  if  actually  living  there,  he 
shall  mortgage  it,  he  thereby  waives  his  right  of  exemp- 
tion, unless  the  home  house  and  appurtenant  lands  shall 
be  sufficient  to  pay  the  mortgage  and  leave  him  a  sur* 
plus. 

We  will  not  say  that  if  the  lands  so  mortgaged  should 
be  sufficient  to  pay  the  mortgage,  and  still  leave  him  a 
thousand  dollars  for  a  home,  he  may  not  claim  it ;  but  we 
do  say,  if  the  mortgage  debt  exhausts  the  mortgage  prem* 
ises  of  dwelling-house  and  appurtenant  lands,  not  leaving 
a  surplus,  though  it  be  of  more  than  one  thousand  dollars 
in  value,  that  then  he  is  precluded  from  asserting  a  right 
to  a  homestead  out  of  other  lands ;  because  this  would  be 
extending  the  homestead  right  beyond  the  language  of 
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the  enactment,  and  this,  too,  whether  the  mortgage  be  for 
prior  or  subsequent  debts  to  June  1,  1866. 

So  far,  as  sustaining  the  attachments  and  ordering  the 
sales,  we  find  no  errors;  but  as  to  the  manner  of  the  com- 
missioner's sales,  as  these  were  properly  questions,  and 
motion?  on  notices  to  the  purchaser,  to  set  them  aside, 
we  do  find  errors. 

The  commissioner  advertised  for  sale  the  home  tract, 
containing  ^^  about  three  hundred  acres  ;^''  the  Buckman 
tract,  ^^  containing  about  three  hundred  ;^^  and  the  Jack 
Raley  tract,  ^^  containing  two  hundred  acres  ^  G.  B.  Mudd 
tract,  "containing  two  hundred  and  two  acres;"  and 
"  commission  house.^^  He  reports  that  he  actually  sold  that 
part  of  Jarboe's  home  tract  mortgaged,  except  one  acre,  at 
$1,781  84.  He  next  sold  "the  Wm.  Gates  part  of  the 
home  tract,  said  to  contain  ninety-eight  acres,  and  the 
one  acre  acyoining,  which  was  lefl  of  the  other  tract, 
making  ninety-nine  acres."  He  then  sold  "  that  part  of 
the  home  tract,  containing  fifty  acres  more  or  less.  The 
tract  was  sold  in  gross."  He  then  sold  the  Buckman 
tract  in  two  parcels ;  and  also  sold  the  Raley  tract  in  two 
parcels;  and  the  Mudd  tract  of  two  hundred  and  two 
acres;  and  the  commission  house. 

If  the  commissioner  might  sell  these  several  tracts  in 
parcels  under  the  judgment,  it  was  his  duty  to  so  adver- 
tise them;  the  object  of  the  law  being,  to  inform  the 
public  that  a  sale  of  certain  property  will  occur,  and 
to  invite  them  to  the  sale. 

As  was  held  by  this  court  in  Hahn  vs.  Pindcll  (1  Bushy 
540),  an  advertisement  of  a  sale  in  gross  is  no  notice  of 
a  sale  in  parcels ;  and  an  advertisement  of  a  sale  in  par- 
cels is  no  notice  of  a  sale  in  gross ;  and  for  the  very 
potent  reason,  that  a  person  wishing  to  purchase  a  part 
of  the  tract  would  not  be  invited  by  such  a  notice  to  a 
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sale  of  the  whole  tract  in  gross ;  nor  would  one  wishing 
to  purchase  the  whole  tract  be  invited  to  a  sale  of  it  in 
parcels;  therefore,  the  sale  must  pursue  the  advertise- 
ment, whether  it  be  in  gross  or  by  parcels. 

As  to  the  land,  all  the  sales  were  a  departure  from  the 
advertisement,  save  as  to  the  Mudd  tract  of  two  hundred 
and  two  acres;  and  Jarboe's  exception  to  said  sales 
should  have  been  sustained,  except  as  to  it.  On  a  re- 
turn of  the  cause,  said  sales  should  be  set  aside,  and 
before  another  sale,  the  tracts  of  land  should  be  surveyed 
to  ascertain  how  much  they  severally  contain,  should 
Jarboe  require  it.  And  if  the  interest  of  the  parties 
require  a  sale  in  parcels,  it  would  be  well  for  the  court 
so  to  adjudge  and  direct  the  commissioner. 

The  sale  of  the  Mudd  tract  of  two  hundred  and  two 
acres  to  Thomas  Durham  seems  to  be  regular,  and  it  is 
sustained.  ^ 

The  commissioner's  deed  to  William  Jarboe  shows  he 
purchased  the  commission  house  and  ground,  as  therein 
described  ;  yet  the  ground  was  neither  advertised  nor ' 
sold  by  the  commissioner  in  this  case,  but  only  the  house. 
This  perhaps  was  an  oversight ;  but  it  was  a  fatal  one  to 
any  sale  of  the  house,  as  well  calculated  to  be  injurious 
both  to  the  debtor  and  the  purchaser,  for  which  reason  it 
must  be  set  aside,  and  a  resale  ordered. 

Although  W.  T.  Jarboe's  claim  to  the  commission 
house  was  rather  informally  presented,  yet,  after  choos- 
ing the  manner  of  its  presentation,  and  as  it  was  sub- 
stantially and  justly  adjudicated,  and  as  the  Code  does 
not  require  that  it  should  be  by  formal  pleadings,  and  as 
the  real  issue  was  tried,  we  see  no  reversible  error  for 
him. 

Wherefore,  the  judgment  confirming  the  several  sales 
is  reversed,  except  as  to  Thomad  Durham,  and  affirmed 
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as  to  him,  with  directions  for  farther  proceedings  con- 
sistent herewith.  The  attaching  creditors  will  recover 
their  costs  against  Wm.  Jarboe;  and  he  will  recover  his 
costs  against  all  the  purchasers  and  defendants  on  the 
motion  to  set  aside  the  sales,  save  as  to  Thomas  Durham, 
who  will  also  recover  his  costs  as  to  Wm.  Jarboe ;  and 
the  attaching  creditors,  litigating  with  Wm.  T.  Jarboe^ 
will  also  recover  their  costs  of  him. 


CASE  19— PETITION  ORDINARY— OCTOBER  6. 

Dedway  vs.  Powell. 

APPEAL   FROM   QRIIHUP  CIRCUIT  COURT. 

1.  Wordi  ttueeptible  qf  a  two-fold  meaning^  one  impating  a  felony  and  the 

other  amoanting  to  a  trespass  only,  it  was  the  province  of  the  jury 
to  determine,  from  the  circumsiances,  in  what  sense  they  were  in- 
tended and  understood. 

2.  "/r  iaynot  io/'*     "1^8   not  bo — no  tueh  thing  I  ^^    These  words  being 

uEed  by  a  party  to  a  suit  on  trial  before  a  justice  of  the  peace,  in 
reply  to  answers  made  by  a  witness  who  was  being  cross-examined 
by  him,  are  actionable.  As  the  words  are  susceptible  of  an  innocent 
and  an  offensive  meaning  and  understanding,  their  determination 
was  properly  left  to  the  jury. 

Roe,  For  Appellant, 

CITED— 

2  Greenleaf,  sec.  414. 

3  Blackstone,  SharswoodPs  ed.y  122,  sec.  5. 

4  Bibb,  09  ;  Martin  vs.  Melton. 
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Ed.  F.  Dulin,  For  Appellee, 

CITED— 
10  B,  Mon,y  418;  Mills  and  wife  vs.  Wimp. 
5  Mon,,  396 ;   WUey  vs.  Campbell. 
Cook  on  Defamationy  pp.  9,  13,  14. 

CHIEF  JUSTICE  WILLIAMS  dilitbrbd  thb  opinion  of  thb  oouet: 

Appellee  was  a  witness  on  a  trial  before  a  justice  of 
the  peace  between  George  Wallace  and  appellant,  and 
to  a  question  by  the  latter,  on  cross-examination,  he  made 
answer,  to  which  appellant  replied,  "  It  is  not  so ; "  and 
to  the  answer  of  appellee  to  another  cross-question,  he 
replied  "  it's  not  so — no  such  thing !"  Upon  the  trial 
of  this  action  of  slander,  the  witnesses  stated  that  these 
replies  by  appellant  were  "  in  an  excited,  angry  tone, 
which  produced  some  consternation  in  the  crowd;"  and 
"  that  the  manner  and  tone  of  the  expressions  of  Dedway 
induced  them  to  believe  that  he  meant  that  Powell  was 
swearing  a  lie,  and  they  so  took  it." 

The  court  refused,  at  appellant's  instance,  to  in- 
struct the  jury  to  find  for  him,  to  which  exception  was 
taken ;  but  substantially  referred  the  meaning  and  in- 
tention of  appellant  to  the  jury,  saying,  if  he  meant  to 
charge  appellee  with  perjury,  then  they  must  find  for 
him ;  but  if  not,  then  for  appellant. 

The  jury  found  for  the  plaintifi*  two  hundred  and  fifty 
dollars,  one  hundred  dollars  of  which  he  remitted,  and 
the  defendant  has  appealed. 

In  Nash  vs.  Eakle  (7  /.  /.  Mar.y  424),  this  court  said : 
"As  the  words  were  susceptible  of  a  two-fold  meaning, 
one  imputing  a  felony  and  the  other  amounting  to  a  tres- 
pass only,  it  was  the  province  of  the  jury  to  determine, 
from  the  circumstances,  in  what  sense  they  were  uttered 
and  understood.     This  is  th^  rational  and  legal  rule  as 
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DOW  well  established  by  authority.''  {Starkie  on  Slander, 
44  to  55,  and  authorities  died) 

As  the  appellant,  in  his  answer,  confessed  the  trial  and 
the  speaking  of  the  words,  but  denied  he  meant  to  im- 
pate  perjury  or  false  swearing  to  appellee,  and  only 
meant  he  was  mistaken;  that  he  regarded  him  as  an 
upright,  honest  man,  &c.,  perhaps  the  verdict  may  be 
regarded  as  somewhat  harsh;  but  appellee  seems  gen- 
erously to  have  remitted  one  hundred  dollars,  without 
solicitation.  Still,  as  matter  of  law,  there  was  no  error 
in  refusing  appellant's  instruction ;  and  as  these  words 
are  susceptible  of  an  innocent  and  an  offensive  meaning 
and  understanding,  their  determination  was  properly  left 
to  the  jury. 

Judgment  affirmed  without  damages,  no  supersedeas 
appearing. 
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CASE  20— PETITION  ORDINARY— OCTOBER  6. 

Jones   vs.    Hood. 

APPEAL   FROM   ADAIR   CIRCUIT  COURT. 

1 .  The  penalty  of  double  damages  denounced  by  section  3,  article  1,  chapter 

50,  Revised  Statutes  (2  Stanton^  49),  against  any  person  not  having  a 
lawful  fence,  who  shall,  in  any  mode,  hnrt,  lame,  kill,  or  destroy  anj 
cattle  which  may  have  broken  over  or  through  said  fence  into  bis  in* 
closure,  applies  to  one  who  used  and  controlled  the  premises,  whether 
he  was  the  owner  or  not. 

2.  In  an  action  for  killing  a  mare  by  chasing  her  with  dogs  by  the  defend- 

ant, within  a  field  under  his  control,  not  inclosed  by  a  lawful  fence, 
it  was  error  to  instruct  the  jury  that  the  d^endant  was  not  liable  to  dam^ 
ages^  \f  he  only  did  what  other  prudent  persons  might  have  done. 

T.  C.  Winfrey,  For  Appellant, 

CITED— 
Civil  Code  J  sec.  153. 

Garnett  &  Barker,  For  Appellee, 

CITED— 
Revised  Statutes ,  section  3,  article  1,  chapter  50. 
2  Metcalfe,  122 ;  Hardin,  539. 

2  /.  /.  M.,  310 ;  Creel  vs.  Bell. 

3  /.  /.  M.,  391  ;  7  B.  Mon.,  123.     . 
7  B.  Mon.,  109;  8  B.  Mon.,  192 

10  B.  Mon.y  256. 

JUDGE  ROBERTSON  dblivbrbd  thb  opinion  of  thb  court: 

In  this  action  of  trespass  for  killing  the  appellant's 
mare,  the  petition  contains  two  counts — the  first  charg- 
ing that  the  appellee,  possessing  a  field  not  lawfully 
inclosed,  set  dogs  on  the  mare  which  had  happened  to 
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enter,  and  that  he  so  chased  her  as  to  cause  her  death — 
and  the  second  only  charging  an  ordinary  trespass ;  and 
claiming  under  the  first  double  damages,  according  to  the 
provisions  of  section  3,  chapter  50,  article  1,  of  Revised  Stat- 
utes, p,  49,  in  these  words :  "  If  any  person,  not  having 
a  lawful  fence,  shall,  in  any  mode,  hurt,  lame,  kill,  or  de- 
stroy any  cattle  which  may  have  broken  over  or  through 
said  fence  into  his  inclosare,  he  shall  pay  to,  or  satisfy  the 
owner  or  manager  of  said  stock,  double  damages." 

The  appellee  was  not  the  owner  of  the  field,  but  lived 
with  the  owner,  and  from  facts  proved,  the  jury  might 
reasonably  have  inferred  that  he  used  and  controlled  it,  . 
and  not  only  injured,  but  killed  the  mare  by  chasing  her 
with  his  dogs. 

Nevertheless,  on  a  full  general  issue,  the  jury,  under 
instructions,  returned  a  verdict  for  the  defendant;  and, 
thereupon,  the  court,  overruling  a  motion  for^  a  new  trial, 
rendered  judgment  in  bar  of  the  action. 

The  instructions  imported  that  the  charge  under  the 
statute  could  not  be  sustained  without  proof  that  the  ap- 
pellee was  the  owner  of  the  field  and  inclosure,  and  also 
that  he  was'  not  liable  to  damages  under  either  count  if  he 
only  did  what  other  prudent  men  might  have  done.  This 
was  wrong  and  misleading.  Dogging  the  mare  as  the 
appellee  did,  without  first  trying  more  gentle  means  of 
expulsion,  could  not  have  been  prudent  or  lawful,  and, 
therefore,  the  instruction  on  that  point  was  at  least  ab- 
stract and  misleading.  And  the  true  interpretation  of  the 
statute  does  not,  as  erroneously  indicated  by  the  instruc- 
tions, require  that  the  appellee  should  have  owned  the 
field  and  its  inclosure.  Both  its  letter  and  spirit  include 
any  person  in  possession  of  them,  or  assuming  the  use  or 
superintendence  of  them ;  and  no  such  person  had  a  right 
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to  ^^hurt  in   any  mode,^^     In   two   essential   particulars, 
therefore,  the  jury  was  misinstructed  by  the  court. 

Wherefore,  the  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 


CASE  21— PETITION  ORDINARY— OCTOBER  6. 

Morgan,  &c.,  vs.  Bank  of  Louisville. 

APPBAL   FROM   JIPFBR80N   COURT   OP   COMMON    PLBAS. 

1 .  Commercial  paper,  which  was  made  in  New  Orleans,  Loaisiana,  before 

the  war  commenced,  matured,  was  payable,  and  protested  for  non- 
payment in  that  city  after  the  war  became  flagrant  in  1861.  The 
maker  and  first  indorser  were  residents  of  Loaisiana;  the  last  in- 
dorser  was  a  resident  of  Kentucky.  The  paper  was  held  and  pro- 
tested by  a  bank  in  New  Orleans,  althoagh  it,  at  that  time,  belonged 
to  a  bank  in  Kentucky.  lield—ThaX  in  order  to  make  the  Kentucky 
indorser  responsible,  it  was  essential  that  he  should  have  been  noti- 
fied of  the  protest  at  the  earliest  reasonable  practicable  moment  after 
mail  communications  were  re-established  from  New  Orleans  after  the 
raising  of  the  blockade  of  that  place  in  1862. 

2.  Indorsers,  resident  in  the  jurisdiction  of  one  belligerent,  of  commer- 

cial paper  which  matures,  is  payable,  and  protested  for  non-pay- 
ment in  the  jurisdiction  of  the  other,  whilst  the  war  is  flagrant,  are 
entitled  to  notice  of  the  protest  at  the  earliest  reasonable  practicable 
moment  after  mail  communications  are  re-established.  If  such  notice 
is  not  given,  such  indorsers  are  exonerated  from  liability. 

James  Speed  and 

Thomas  B.  Fairleigh,  For  Appellants, 

CITED— 

Conn.  vs.  Penn.,  4^.,  1*^  Peters'  C.  C.  R.,  524. 

Dennison  vs.  Imbree,  3  Wash.  C.  C.  iJ.,  403. 
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Griswold  vs.  WoddingtoUy  16  Johns.,  484,  489. 
Phillimore,  3d  vol,,  735 ;   Wheat.  Int.  Law,  sec.  307. 
4  Met.,  402 ;  Norris  vs.  Donaphan. 
\st  Parsons  on  Notes  and  Bills,  481-2,  623,  632, 
20  N.  Y.  R.,  407 ;  Beale  vs.  Parish. 
Story  on  Bills,  sees.  234,  294,  308,  366. 
Edwards  on  Bills  and  Notes,  649,  606. 
Bouvicr's  Dictionary,  word  ^^ Delay. ^^ 
111  Kent,  side  page  107,  note  a,  109. 

2  Smith,  223  ;  Patience  vs.  Townley. 

3  Wend.,  491 ;  Schojield  vs.  Bayard. 
2  Brock.,  20 ;  Hopkirk  vs.  Page. 

25th  vol.  U.  S.  Digest,  p.  86,  and  ASth  Penn.  State 
Rep.,  261. 

2  Duvall,  108;  Oraves  vs.  Tilford. 

lb.,  288 ;  Bell,  Berkley  ^  Co.  vs.  Hairs  ez*r. 
lb.,  379 ;  Berry  vs.  Southern  Bank  of  Kentucky. 

3  McLean's  Rep.,  683 ;  Hill  vs.  Norvell. 

1  Met.,  658  ;  Bondurant  vs.  Everett. 

3  Lift.,  498 ;  Farmers'  Bank  vs.  Butler. 

4  Hill,  129 ;  Selden  vs.  Benham. 

Chitty  on  Bills,  I2th  Amer.  ed.,  side  pages  388,  389. 

2  Dallas,  102 ;  Hoare  vs.  Allen,  ^. 

lb.,  132 ;  Foxcraft  &f  Galloway  vs.  Nagle. 
Stanton's  Rev.  Stat.,  p.  600,  sec.  6. 
Myers'  Supplement,  p.  67. 
8  Dana,  114 ;  Lathrop  vs.  Com.  Bank  Sciota. 
2  Douglass  (Mich.),  230;   Orr  vs.  Lacy. 
11  Wheat.,  271;  Armstrong  vs.  Toler. 
Angell  4*  Ames  on  Corporations,  sec.  161. 
7  Wend.,  24 ;  L.  ^.  F.  Ins.  Co.  vs.  Mechanics'  Fire 
Ins.  Co. 

5  lb.,  582;  Beach  vs.  Fulton  Bank. 
Cowpcr,  341 ;  Hdman  vs.  "^ Johnson. 
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Hamilton  Pope,  For  Appellee, 

CITED— 
3  Littell,  499 ;  Farmers'  Bank,  4^.,  vs.  Butler. 

1  Met.,  661 ;  Bondurant  vs.  Ellis. 

7  Crilly  217  ;  Bell  vs.  Hagerstown  Bank. 
9  Met.  {Mass  ),  583  ;  Chicopee  Bank  vs.  Moses  E.  Tay- 
lor. 
5  Met.  (  Mass.)y  212 ;  Eagle  Bank  vs.  Hathauxiy. 
17  Maine,  366  ;  20  Alabama,  322. 

2  Duvall,  108 ;  Graves  vs.  Tilford. 

2  Duvall,  292 ;  Be//,  Berkley  ^  Co.  vs.  Hall's  ex'rs. 
2  Duvall,  379 ;  Berry,  ^c.,  vs.  Southern  Bank  of  Ky. 
Revised  Statutes,  sec.  5,  Act  of  1858,  2  Stant.,  500. 
Smith  on  Constitutional  Construction,  sees.  518,  529. 
Loughborough's  Statutes,  82,  101. 

7  B.  Mon.,  548;  Pi/cA^r  t?5.  TAe  Banks. 

8  Dana,  117  ;  Lathrop  vs.  Commercial  Bank  Sciota. 

CHIEF  JUSTICE  WILLIAMS  dbliverbd  thb  opiniok  of  thr  court; 

This  was  a  suit  upon  the  note  of  Morgan  for  two  thou* 
sand  five  hundred  and  ninety-two  dollars,  dated  New  Or- 
leans, La.,  January  23,  1861,  payable  at  the  office  of 
Pilcher  <&  Goodrich,  New  Orleans,  at  nine  months*  time, 
with  eight  per  cent,  interest,  and  indorsed  by  Pilcher  & 
Goodrich  and  B.  P.  Scally.  The  note  was  not  paid  at 
maturity,  but  protested  by  a  notary  public  in  New  Or- 
leans. > 

Morgan,  the  maker,  let  judgment  go  by  default;  but 
Scally,  the  indorser,  insists  that  he  is  not  liable. 

The  evidence  establishes  the  following  facts,  to-wit : 
That  Scally  resided  in  Louisville,  Ky.,  when  the  note  fell 
due,  and  ever  since ;  that  there  waff  theti  ^  war  between 
the  Southern  and  Northern  States,  and  no  mail  commu- 
nication between  New  Orleans  and  Louisville ;  that  the 
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latter  post  had  fallen  into  the  Federal  posBession,  and  a 
mail  sent  hence  to  New  York  May  3,  1862,  from  which 
time  mail  communication  became  regular  and  safe  once 
a  week ;  and  that  the  blockade  of  New  Orleans,  by  order 
of  the  President  of  the  United  States,  was  raised  June  1, 
1862;  that  said  paper  was  held  by  the  New  Orleans  Ca- 
nal and  Banking  Company  until  November  20,  1862, 
when  it  was  sent  by  express  to  the  Bank  of  Louisville,  at 
Louisville,  Kentucky,  which  owned  it,  and  that  Decem- 
ber 5th,  1862,  the  cashier  of  the  Bank  of  Louisville  de- 
posited a  notice  in  the  post-office  at  Louisville,  notifying 
Scally  of  the  dishonor  of  said  paper ;  that  by  the  laws  of 
Louisiana  and  custom  of  merchants  such  paper  is  regard- 
ed as  commercial. 

Was  this  a  legal  notice  to  the  indorser,  Scally? 

It  is  insisted  by  appellee  that  no  protest  or  notice  was 
necessary,  because  of  the  late  civil  war,  Louisville  and 
New  Orleans  then  being  within  the  military  lines,  and 
held  by  different  belligerents,  and  claim  that  this  has 
been  so  adjudicated  by  this  court  in  Graves  vs,  TUford,  2 
nuvall,  108 ;  Bell,  Berkley  ^  Co.  vs.  Halts  ex'rs,  lb,,  292, 
and  Berry,  4^.,  vs.  Southern  Bank,  lb,,  379. 

The  first  case  was  upon  assigned  notes — not  commer- 
cial paper — hence  no  question  of  commercial  law  was 
involved. 

In  the  case  of  Bdl,  Berkley  Sf  Co.  vs.  Halts  ex^rs,  suit 
^th  attachment,  was  brought  but  a  few  days  before  the 
bill  of  exchange  fell  due — January  13,  1862;  it  had  been 
drawn,  indorsed,  and  accepted  in  Kentucky,  but  payable 
in  New  Orleans ;  the  war  was  flagrant  when  it  fell  due ; 
the  bill  had  not  been  forwarded  to  New  Orleans  for  pay- 
ment, but  was  in  suit  in  Kentucky ;  it  would  have  been 
illegal  to  attempt  then  to  collect  this  bill  in  New  Orleans; 
the  maker  and  indorsers  of  the  bill  not  only  had  the  pre- 
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Bumed  notice  of  open  hostilities  between  the  two  States, 
but  the  actual  notice  by  suit  that  the  holder  was  looking 
to  them. 

In  Berry  vs.  Southern  Bank^  the  bills  of  exchange  were 
drawn  and  indorsed  in  Kentucky,  and  sold  to  a  Kentucky 
bank,  addressed  to  a  firm  in  New  Orleans  the  very  day 
of  the  President's  proclamation  of  blockade,  the  official 
notification  of  war  between  Kentucky  and  Louisiana, 
and  which  were  not  payable  until  after  the  Congres- 
sional act  of  non-intercourse  and  the  President's  proc- 
lamation thereof. 

These  bills  were  not  accepted,  and  no  evidence  that 
they  were  ever  in  New  Orleans;  but  suit  was  prose- 
cuted upon  them  against  the  drawer  and  indorsers,  who 
resided  in  Kentucky.  It  was  held,  upon  these  facts,  that 
the  war  rendered  it  not  only  unnecessary,  but  illegal,  to 
send  said  bills  to  New  Orleans  for  collection ;  and,  there- 
fore, protest  unnecessary  and  notice  immaterial,  as  the 
public  war  was  itself  a  notification;  and  this  doctrine 
is  well  announced  by  the  court  of  error  in  New  York 
(16  Johnson^s  ii.,  443;  Griswold  vs,  Waddington)  well 
drawing  a  distinction  between  commercial  paper  drawn 
in  one  country,  payable  in  another  before  and  after  war 
breaks  out  between  these  countries. 

But  the  facts  in  the  case  now  under  consideration  are 
quite  diflerent  from  those  in  Berry  vs.  Southern  Bank, 
In  this  case  the  paper  was  made  in  New  Orleans  before 
the  war  broke  out,  payable  in  New  Orleans  after  it 
broke  out ;  the  maker  and  first  indorsers  were  residents 
of  Louisiana  when  it  fell  due,  and  the  paper  held  by  a 
New  Orleans  bank,  though  it  belonged  to  a  Kentucky 
bank;  and  the  last  indorser,  who  is  now  resisting  it,  waa 
a  resident  of  Kentucky. 
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The  war  could  be  no  police  to  him  that  the  maker  and 
first  indorsers,  who  were  residents  of  Louisiana,  had  not 
paid  it  to  a  Louisiana  holder ;  therefore,  it  was  essential 
to  notify  him  of  the  fact  at  the  earliest  practical  period. 

The  New  Orleans  holder  very  properly  had  it  duly 
presented  and  protested  for  non-payment,  and  notified 
the  Louisiana  parties  thereof,  but  could  not  then  notify 
the  Kentucky  parties.  But  reasonable  diligence  would 
not  require  a  sending  of  the  notice  by  the  very  first 
mail  sent  out  by  the  military  authorities  from  New 
Orleans,  through  a  portion  of  the  enemies'  country,  be- 
cause the  sending  of  such  mail  might  not  be  known, 
nor  might  be  safe,  if  known.  When,  however,  the  mail 
became  regular  and  notorious  and  safe,  it  was  the  duty 
of  the  New  Orleans  holder  to  notify  its  principal  that 
it  might  notify  the  antecedent  Kentucky  parties. 

In  House  vs,  Adams  6f  Co.  (48  Penn.,  26G),  the  Supreme 
Court  of  Pennsylvania,  in  case  of  two  bills  of  exchange 
drawn  and  indorsed  in  that  State,  on  a  New  Orleans 
house,  and  which  were  protested — the  first,  June  11th, 
1861,  the  second,  July  29th,  1861 — and  notice  of  dishonor 
received  by  the  holders  at  Pittsburg,  July  11th,  1862,  and 
was  immediately  delivered  to  the  antecedent  parties 
there,  held,  upon  the  authority  of  Patience  vs.  Town- 
ley,  2  Smith's  English  Ry.  224,-and  Hopkins  vs.  Page,  2 
Brock,  U.  S.  R.,  20,  that  notice  of  the  dishonor  of  such 
paper  was  essential  so  soon  as  it  could  reasonably  be 
made;  but  as,  from  the  evidence,  it  appeared  that  the 
first  mail  received  at  Pittsburg  from  New  Orleans  was 
about  July  1,  1862,  and  considerable  intervals  between 
them,  the  notice  was  deemed  reasonable  and  the  in- 
dorsers  held  liable. 

The  blockade  was  removed  from  the  port  of  New 
Orleans  June  1,  1862.     The  mails  were  regularly  sent 
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to  New  York,  and  thence  to  other  places  within  the 
Federal  lines,  regularly  once  a  week.  There  appears  no 
reasonable  excuse  for  delaying  the  sending  of  this  paper 
from  New  Orleans  until  November  20,  1862.  A  delay 
of  five  months  and  twenty  days  after  the  blockade  was 
raised,  with  regular  weekly  mails,  which  had  gone  safely 
once  a  week  for  a  month,  cannot  be  deemed  reasonable^ 
nor  accounted  for  by  the  then  political  situation  of  the 
country. 

The  ports  of  the  Gulf  and  Southern  Atlantic  were 
blockaded  by  the  Federal  navy;  no  part  of  the  route 
from  New  York  to  Louisville  was  through  the  enemies* 
country,  or  in  their  possession ;  hence,  the  line  of  com- 
munication between  New  Orleans  and  Louisville^  via 
New  York,  remained  open  and  uninterrupted. 

Wherefore,  the  judgment  is  reversed  as  to  Scally,  with 
directions  for  further  proceedings  in  accordance  here- 
with. 
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CASE  22— PETITION  ORDINARY— OCTOBER  7.  I    4b  89, 

'lOl  543| 

Hoglan  vs.  Carpenter.  tm"  g^ 

APPEAL   FROM   BULLITT   CIRCUIT   COURT. 

1 .  The  office  of  postmaster  is  incompatible  with  the  office  of  conntj  judge. 

2 .  By  accepting  or  continuing  to  hold  anj  office  of  trust  or  profit  under  the 

United  States,  the  incumbent  thereby  vacates  any  civil  office  in  Ken- 
tucky which  he  holds,  or  to  which  he  may  be  elected.  ( Conttitution 
of  Kentucky,  tec.  18,  art.  8;  Patterson  vm.  Miller,  2  Met.,  293.) 

3.  Whilst  the  acts  of  a  de  facto  officer  are  good  and  binding  as  to  third 

parties,  as  to  himself  they  are  null,  and  may  be  questioned  by  any 
kind  of  proceedings,  and  in  all  proceedinf^. 

4.  A  certificate  of  election,  or  even  a  commission,  is  not  prima  fade  evi- 

dence of  eligibility  to  the  office. 

Thompson,  For  Appellant, 

CITED— 

Constitution  of  Kentucky,  sec.  18,  art,  3. 

4  B.  Mon,,  224  and  479;  Harcourt  vs.  Rodman. 

2  Metcalfe,  499  ;  Patterson  vs.  Miller. 

3  Metcalfe,  1 ;  Commonwealth  vs.  Adams. 
15  B  Mon.,  459 ;   Tinsley  vs.  Tinslcy,  4^. 
Civil  Code,  sec.  401. 

A.   H.  Field,  For  Appellee, 

CITED— 

Revised  Statutes,  sec.  3,  1  Stant.,  328. 

Constitution  of  Kentucky,  sec.  18,  art.  8. 

2  Met.,  497  ;  Patterson  vs.  Miller. 

CHIEF  JUSTICE  WILLIAMS  dilitbbbd  the  opinion  of  thi  court: 

Hoglan  having  been  elected  presiding  judge  of  the 
county  court  for  Bullitt  county  in  1863,  and  having  acted 
ail  such,  refused  to  surrender  the  records,  &c.,  pertaining 
to  said  office  to  Carpenter,  though  he  had  been  elected 
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in  1866,  and  commissioned  as  such  judge  for  said  county; 
whereupon,  he  brought  suit  against  Hoglan  to  recover 
them,  to  which  the  latter,  by  answer  and  cross-petition, 
set  up  that  Carpenter  was  postmaster  at  Shepherdsvilie, 
under  appointment  from  the  United  States,  when  elected, 
and  had  continued  so  to  act  even  after  he  had  entered 
upon  the  discharge  of  his  duties  as  county  judge  under 
his  commission;  denied  that  he  could  constitutionally 
hold  the  latter  office,  and  denounced  him  as  an  usurper 
in  office,  and  claimed  that  he  himself  was  rightfully  the 
county  judge  until  his  successor  was  legally  installed  into 
office. 

To  this  cross-petition  Carpenter  i^eplied ;  but  his  reply 
has  been  misplaced,  and  is  not  in  the  record;  but  his 
counsel  insists  that  he  therein  set  out  that  Hoglan,  afler 
he  had  been  elected  and  was  acting  as  such  county 
judge,  accepted  the  appointment  of  provost  marshal  for 
said  county  from  the  United  States,  and  acted  as  such ; 
and  also  accepted  the  office  of  military  enrolling  board 
from  the  same  government,  and  that  jthereby  his  office  of 
county  judge  became  vacant,,  and  that  his  continued  ex- 
ercise of  its  duties  constituted  him  an  usurper. 

Upon  the  trial,  the  court  refused  to  let  Hoglan  prove 
that  Carpenter  was  postmaster  when  elected,  and  con- 
tinued to  act  as  such  for  months  after  he  was  acting  as 
county  judge,  to  which  exceptions  were  taken,  but  finally- 
dismissed  Carpenter's  petition,  because  he  had  not  legally 
qualified  under  his  commission,  and  then  dismissed  Hog- 
lan's  cross-petition  upon  demurrer. 

It  has  heretofore  been  decided  by  this  court,  that  the 
holding  of  the  office  of  postmaster  under  the  United 
States  was  incompatible  with  the  holding  of  a  State 
office,  under  section  18,  article  6,  State  Constitution  ; 
and  as  said  by  this  court  in  Patterson  vs.  Miller  (2  Met.^ 
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293),  his  certificate  of  election  is  not  even  prima  facie 
evidence  of  his  eligibility  to  the  office,  nor  indeed  is  his 
commission ;  and  though,  whilst  his  acts  are  good  as  to 
third  persons,  though  he  be  ineligible,  because  he  is  de 
facto  an  officer,  yet,  as  to  himself,  they  are  null,  and  may 
be  questioned  by  any  kind  of  proceedings  and  in  all 
proceedings. 

The  court  erred  in  rejecting  the  proffered  evidence. 
But,  on  the  return  of  the  cause,  Carpenter  should  be  per- 
mitted to  file  another  reply,  and  to  make  proof  that  Hog- 
Ian  had  accepted  and  acted  as  provost  marshal  of  the 
United  States,  or  any  other  office  thereunder,  after  he 
had  been  commissioned  as  county  judge,  for  thereby  he 
vacated  the  office,  and  of  course  could  not  maintain  his 
cross  petition. 

Whilst  the  oath  of  office  taken  by  Carpenter  before  J. 
W.  Carpenter,  a  justice  of  the  peace,  August  16th,  1866, 
is  quite  informal,  yet  we  think  it  substantially  sets  out 
the  essential  requirements  that  the  incumbent  had  taken 
the  several  oaths  prescribed  by  the  Constitution  and  laws 
of  the  Commonwealth ;  and  if  it  had  not,  this  could  not 
be  determined  in  this  kind  of  procedure,  as  this  would 
be  a  mere  informality,  and  not  a  constitutional  ineligi- 
bility. 

If,  on  the  final  trial,  it  should  be  ascertained  that  both 
claimants  are  usurpers,  and  that  neither  is  the  legal  in- 
cumbent, it  should  be  so  declared,  that  the  proper  and 
legal  steps  may  be  taken  by  the  proper  authorities  to 
have  a  legal  incumbent  placed  in  the  office. 

Wherefore,  the  judgment  is  reversed,  with  directions 
for  further  proceedings  not  inconsistent  herewith. 
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CASE  23— MOTION— OCTOBER  7. 

Smith  vs.  Wells'  adm'x. 

APPEAL    FROM    SHELBY   CIRCUIT   COURT. 

1.  Od  A  motion  for  judj^ment  on  a  bond  suspending  a  sale  of  property  levied 

on  to  satisfy  an  execution  nnder  section  713  of  the  CitiI  Code,  in  de- 
termining its  sufficiency  the  notice  should  be  considered  in  connection 
with  ibe  bond. 

2.  A  landlord  does  not  waive  his  exclusive  lien  for  rent  upon  his  tenant's 

property  by  taking  personal  security  for  the  rent.  The  acceptance  of 
such  personal  security  is  not  inconsistent  with  the  lien  conferred  by 
the  statute. 

3.  A  surety  in  a  tenant's  bond  for  rent  may  take  up  the  bond,  and  have  it 

assigned  to  him,  so  as  to  substitute  him  to  all  the  rights  and  liens  of 
the  landlord. 

4.  Sale  under  an  execntion-Tevy,  on  property  of  a  tenant  npon  which  his 

landlord  has  a  lien  for  rent,  may  be  suspended  by  the  landlord,  or  by 
the  surety  of  the  tenant  in  his  bond  for  the  rent,  by  executing  bond 
as  provided  in  section  713  of  the  Civil  Code.  On  such  bond,  when 
the  property  levied  on  is  not  sufficient  to  pay  the  rental,  the  plaintiff 
in  the  execution  is  not  entitled  to  any  judgment. 

5.  A  judgment  for  damages  is  erroneous  in  ordering  the  payment  of  dam- 

ages by  reference  to  the  bond — ^^ and  also  the  ten  per  cent,  in  dama§eSy 
as  agreed  to^  in  the  bond  herein" — without  ascertaining  any  specific  sum 
to  be  recovered. 

Z.  Wheat  and 

J.  L.  Caldwell,  For  Appellant, 

CITED— 
Civil  Code,  sees.  481, 479. 

3  Metcalfe,  347 ;    Terrell,  4^.,  vs.  Cecil. 

4  Metcalfe,  257  ;   Thompson  vs.  Healey. 
18  B.  Mon.,  622;   Todd  vs.  Caines. 

2  Stanton's  Revised  Statutes,  99,  100. 
1  Littcll,  27 ;  Bonta  vs.  Clay. 


Digitized  by 


Google 


SUMMER    TERM,    1868.  9S 

Smith  vs.  Wells'  adm'x. 

1  /.  /.  Mar,,  503 ;   Whiie^B  ex'rs  vs,  Guthrie. 

2  Metcalfe,  43  ;   Williams  vs.  Woods,  ^. 
Revised  StatrUes,  sec.  6,  chap.  22. 
Ston/'s  Equity,  sec.  1226. 

Bullock  &  Davis, 

J.  W.  MiDDLETON,  and  , 

T.  N.  &  D.  W.  LiNDSEY,  For  Appellee, 

CITED— 
Civil  Code,  sees.  481,  716,  489,  713. 
18  B.  Mon.,  663  ;   Watson  vs.  Gabby. 

3  /.  /.  Mar.,  168 ;  Ducker  vs.  Gray. 
3  /.  /.  Mar.,  557-8 ;   Clark  vs.  Hunt. 

3  B.  Man.,  50;  Burk,  4^.,  vs.  Chrisman,  6^. 
Taylor  on  Landlord  and  Tenant,  sec.  565,  page  All. 

JUDGE  HARDIN  dbliybbbd  the  opinion  op  thb  court: 

On  the  30th  day  of  January,  1866,  W.  W.  Smith  and 
V.  M.  Smith,  his  wife,  as  principals,  and  T.  M.  Smith 
and  Reuben  B.  Smith,  as  their  sureties,  executed  their 
covenant  to  James  F.  Middleton.  stipulating  that  they 
would  pay  said  Middleton  six  hundred  dollars  on  the 
26th  of  December,  1866,  for  the  rent  of  a  farm  for  a 
term  ending  at  that  time. 

Afterwards,  and  while  W.  W.  Smith  and  wife  occu- 
pied the  leased  premises  as  tenants  of  Middleton,  two 
executions  were  issued  against  W.  W.  Smith,  one  of 
them  in  favor  of  Marion  Duvall,  and  assigned  to  Sarah 
W.  Wells,  administratrix  of  W.  W.  Wells,  deceased, 
and  the  other  in  favor  of  said  administratrix,  both 
amounting  to  four  hundred  and  twenty-two  dollars  and 
twenty-five  cents,  which  were  levied  by  the  sheriff  on 
twenty-five  fat  hogs  as  the  property  of  the  defendant 
on    the  leased   premises ;    and   said    Reuben    B.   Smith 
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claiming  the  property,  caused  the  sale  of  the  hogs  to  be 
suspended  by  executing  a  bond,  as  required  by  section 
713  of  the  Civil  Code  of  Practice,  in  the  sum  of  five 
hundred  and  twenty-five  dollars,  being  the  appraised 
value  of  the  hogs  and  ten  per  cent,  thereon. 

Subsequently,  Reuben  B.  Smith  obtained  from  Middle- 
ton  the  obligation  given  him  for  rent,  with  the  following 
assignment : 

"  Reuben  B.  Smith,  the  security  on  the  within  bond, 
having  paid  me  the  six  hundred  dollars  secured  to  be 
paid  herein,  I  hereby  assign  to  him  the  said  claim  of 
six  hundred  dollars,  the  amount  of  rent  agreed  to  be 
paid  herein,  and  substitute  him  to  all  my  rights  as  land- 
lord, to  enable  him  to  collect  the  said  rent.  I  retain, 
however,  all  my  claim  and  right  against  all  the  obligors 
in  the  bond  for  the  performance  of  all  the  other  condi- 
tions and  obligations  set  forth  herein.  December  14th, 
1866.  Jas.  F.  Middleton." 

On  the  6th  day  of  September,  1867,  the  appellee  moved 
the  court  for  a  judgment  on  the  bond  of  Reuben  B.  Smith 
and  W.  W.  Smith,   upon   filing   a   notice   executed   on. 
them,  the  body  of  which  is  as  follows : 

"  Take  notice,  that  I  will,  on  Saturday,  the  6th  day  of 
September  term,  1867,  of  the  Shelby  circuit  court,  make 
a  motion  in  said  court  for  a  judgment  on  your  bond, 
executed  by  you  to  me  on  November  4th,  1866,  attested 
by  G.  M.  Harbison,  sheriff  of  Shelby  county,  in  the  case 
of  Sarah  W.  Wells,  administratrix  of  W.  W.  Smith." 

Upon  hearing  the  motion,  the  court  adjudged  "that 
the  plaintiff  recover  of  the  defendant,  Reuben  Smith, 
the  sum  of  three  hundred  and  thirty  dollars  and  fifty- 
three  cents "  and  costs,  "  and  also  the  ten  per  cent,  in 
damages,  as  agreed  to  in  bond  herein."  And  the  defend- 
ant has  appealed  to  this  court. 
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It  is  insisted  for  the  appellant — 1st.  That  the  court 
erred  in  overruling  a  motion  which  was  made  to  dis- 
miss the  proceeding,  on  the  ground  that  the  notice  did 
not  state  the  nature  and  grounds  of  the  motion ;  2d. 
That  as  it  was  8hown  the  hogs  were  in  the  possession 
of  Middleton's  tenant  on  the  leased  premises,  for  the 
rent  of  which  the  appellant  was  responsible,  he  had  a 
right  to  cause  the  sale  to  be  suspended  by  giving  bond 
as  a  claimant,  for  the  reason  that  a  lien  existed  on  the 
property  which  he  might  have  enforced  for  his  relief  as 
surety  for  the  rent;  and  that  the  subsequent  transfer 
from  Middleton  vested  in  him  a  complete  paramount 
lien  on  the  property,  constituting  a  valid  defense  to  the 
motion  of  the  appellee ;  3d.  That  the  judgment  as  to 
damages  is  irregular  and  erroneous. 

As  supporting  the  first  objection  taken  to  the  judg- 
ment, we  are  referred  to  the  481st  section  of  the  Civil 
Code,  which  requires,  in  certain  summary  proceedings 
upon  notice  and  motion,  that  "  the  notice  shall  state,  in 
plain  and  ordinary  language,  the  nature  and  grounds  of 
the  motion." 

This  proceeding,  although  a  special  one,  is  not,  we 
think,  of  the  class  of  summary  proceedings  to  which  the 
requirements  of  said  section  481  were  intended  to  apply, 
where  the  party  proceeded  against  must  necessarily  look 
to  the  facts  stated  in  the  notice  for  the  grounds  of  the 
motion  ;  as  in  the  case  of  a  surety  against  his  principal, 
or  a  client  against  an  attorney ;  but  the  remedy  is  given 
upon  the  bond  by  the  716th  section  of  the  Code,  in  these 
Mrords :  "  The  party  to  whom  the  bond  is  executed  may 
move  the  court  to  which  it  is  returned  for  a  judgment 
thereon  against  all  or  any  of  the  obligors  or  their  rep- 
resentatives, having  given  to  them  ten  days*  notice  of  the 
motion,'*'* 
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It  seems  to  us  the  notice  in  this  case,  considered  in  con- 
nection with  the  bond,  was  sufficiently  explicit,  and  the 
court  properly  refused  to  dismiss  the  motion  for  insuffi- 
ciency of  notice. 

The  second  ground  on  which  a  reversal  is  sought, 
involves  the  inquiry  whether  Middleton  did  or  not,  in 
taking  personal  security  for  the  rent,  waive  his  lien  on 
the  tenant's  property ;  and  if  he  did  not  so  waive  this 
lien,  whether  the  appellant,  in  consequence  of  his  sure- 
tyship, as  the  assignment  of  Middleton,  had  a  claim  on 
the  property  of  W.  W.  Smith,  which  should  have  been 
preferred  to  that  acquired  by  the  levy  of  the  appellee's 
executions.  By  the  provisions  of  the  Revised  Statutes,  in 
relation  to  landlords  and  tenants,  as  amended  in  1858  (2 
Stanton,  99),  it  is  provided,  "  that  a  landlord  shall  have 
an  exclusive  lien  on  the  produce  of  the  farm  or  premises 
rented;  on  the  fixtures;  on  the  household  furniture,  and 
other  personal  property  of  the  tenant,  or  under  tenant, 
found  upon  the  rented  premises,  after  the  possession  is 
taken  under  the  lease." 

Although  it  has  been  held,  under  particular  circum- 
stances, that  a  vendor  may  waive  his  lien  for  purchase 
money  by  the  acceptance  of  other  security,  the  prin- 
ciple of  such  decision  is  not,  we  think,  applicable  to 
this  case.  There  is  nothing  in  the  acceptance  of  per- 
sonal security  for  the  rent  inconsistent  with  the  lien 
conferred  by  the  statute  in  a  case  like  this,  where  there 
is  no  evidence  of  an  intention  to  treat  the  original  claim 
as  discharged  by  the  acceptance  of  any  mere  obligation, 
or  the  creation  of  a  new  debt;  and  it  seems  to  us  that 
a  lien  existed  for  the  rent,  although  other  security  waa 
taken. 

We  are  also  of  the  opinion  that  the  assignment  of 
Middleton  was  sufficient    to  substitute  the  appellant   to 
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the  claim  of  Middleton  and  the  lien  to  secure  its  pay- 
ment ;  and  on  the  trial  of  the  motion,  which  involved  the 
question  whether  the  property  was  subject  to  the  exe- 
cutions or  not,  the  appellant  was  in  the  same  position 
which  Middleton  might  have  occupied,  if  he  had  retained 
his  debt,  and  controverted  the  appellee's  claim  to  subject 
the  property  under  her  executions. 

As  the  value  of  the  property  appears  to  have  been  less 
than  the  appellant's  claim,  the  appellee  was  not,  in  our 
opinion,  entitled  to  any  recovery.  The  judgment  is  also 
erroneous  in  ordering  the  payment  of  damages  by  refer- 
ence to  the  bond,  without  ascertaining  «any  specific  sum 
to  be  so  recovered. 

Wherefore,  the  judgment  is  reversed,  and.  the  cause 
remanded  for  a  new  trial  and  further  proceedings  not 
inconsistent  with  this  opinion. 

VOL.   IV — 1 
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CASE  24— PETITION— OCTOBER  8. 

Commonwealth  vs.   First   National   Bank   of 
Louisville. 

▲PPBAL   FEOM   FBANKLIH   OIBCUIT  OOUET. 

8kare$  of  $iock  m  National  Banks  in  Kentuehf  are  liabie  to  a  tax  of  Jifty 
eenU  on  each  share  of  one  hundred  dollars ;  and  the  officers  of  such 
banks  can  be  legallj  compelled  to  paj  these  taxes  for  their  respectire 
shareholders.  This  Is  the  same  tax  which  is  imposed  upon  State  in- 
stitutions, and  is  collected  in  the  same  mode.  (Act  of  Fehruary  9, 
1865»  Myert'  SuppUment^  482;  Revised  Statutes,  sec,  1,  art,  2,  ehap.  83, 

2  Stanton,  239;  and  sec.  1,  art.  10,  chap.  83,  2  Stanton,  266. 

John  M.  Harlan,  Attorney  General,  and 

John  Rodman,  Attorney  General,  For  Appellant, 

CITED— 
Act  of  Congress  of  June  3,  1864,  2  Brightley*s  Digest^ 
bl^sec.  41. 

3  Wallacey  573 ;   Van  Allen  vs.  Assessors. 

Bradley  vs.  People  of  His.;  People  vs.  Commissioners 

N.  Y. 
Wright y  4^.,  vs.  Stilz;  Frazer  vs.  Siebern^  Ohio;  and 
Markoe  vs.   Hartraufl — tlie  last  four  cases  being  re- 
reported  in  Law  Registei*  for  June^  1867. 

John  W.  Barr  and 

PiRTLB  &  Garuth,  For  Appellee, 

CITED— 
Act  of  Congress  of  Feb.  21,  1862. 
2  PeterSy  449 ;   Weston  vs.  City  of  Charleston. 
2  Black. ^  628 ;  Bank  of  Commerce  vs.  New  York. 
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2  WaUace,  200 ;  Bank  Tax  Case. 

Act  of  Congress  as  amended  in  1864,  sec.  41. 

3  Wallace,  573  ;   VanAllen  vs.  Assessors. 
Act  of  March  11,  1867,  Kjf. 

Act  of  Feb.  9,  1865,  Ky. 

4  Wallace  J  459 ;  Bradley  vs.  People. 

4  Wallace,  244 ;  People  vs.  Commissioners. 
Revised  Statutes,  2  Stanton,  pp.  239,  266. 
Revised  Statutes,  Myers^  Supplement,  p.  482. 
National  Currency  Act  of  Congress,  Feb.  23,  1865. 
23  Ind.,  331;   Whitney  vs.  City  of  Madison. 
4  Wheaton,  316;  McCuUough  vs.  Maryland. 
9  Wheaton,  738 ;  Osborne  vs.  U.  S.  Bank. 
16  Peters,  435 ;  Dobbins  vs.  Commissioners. 
23  N.  Y.  R.,  204 ;  People  vs.  Commissioners. 
Markoe,  4^.,  vs.  Auditor  General  of  Pennsylvania. 
MSS.  Opn. — probably  reported  in  last  Pennsylvania 
Reports. 

CHIEF  JUSTICE  WILLIAMS  dblitbrbd  thi  opinion  of  the  court: 

This  was  a  suit  by  the  Commonwealth  to  compel  the 
defendant  to  pay  into  the  revenue  of  the  State  fifty  cents 
on  the  share  of  stock  therein,  as  required  by  the  act  of 
Assembly  of  February  9,  1865  {Myers*  Supplement  to  the 
Revised  Statutes,  482),  and  which  is  as  follows : 

"§  1.  That  it  shall  be  the  duty  of  the  officers  or  man- 
agers of  the  banking  associations,  which  have  or  may 
hereafter  be  established  within  this  State  under  the  act  of 
Congress,  entitled  *  An  act  to  provide  a  national  currency 
secured  by  a  pledge  of  United  States  bonds,  and  to  pro- 
vide for  the  circulation  and  redemption  thereof,'  to  file 
with  the  Auditor  of  Public  Accounts  a  statement,  verified 
by  affidavit  of  the  presiding  officer  or  cashier  of  the  asso- 
ciation, showing  the  amount  of  capital  stock,  and  the 
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number  of  shares  into  which  the  eame  may  be  divided ; 
and  it  shall  be  the  dutj  of  such  officers  or  managers,  an* 
nually,  on  the  first  Monday  in  July,  to  pay  into  the  pub- 
lic treasury  of  the  State,  in  aid  of  the  Sinking  Fund,  a 
tax  cf  fifty  cents  on  each  share  tkere^^  equal  to  one  hundred 
dollars  of  the  capital  stock  of  said  association  :  Providedy 
however,  That  if  the  capital  stock  shall  at  any  time  be 
increased  or  diminished,  it  shall  be  the  duty  of  such 
association  to  revise  and  amend  the  statement  required 
by  this  act,  so  as  to  exhibit,  at  all  times,  the  true  amount 
of  capital  stock  held  by  such  association.'^ 

The  only  other  State  statute  applying  to  this  contro- 
versy is  chapter  88,  2  Revised  Statutes,  section  1,  article 
2,  page  230,  as  follows : 

"  Specific  taxation  on  real  and  personal  estate, — On  bank 
stock,  or  stock  in  any  moneyed  corporation  of  loan  or 
discount,  fifty  cents  on  each  share  thereof  equal  to  one 
hundred  dollars  of  stock  therein  owned  by  individuals, 
corporations,  or  societies." 

And  article  10  of  said  chapter,  2  Revised  Statutes,  266, 
as  follows : 

"  Payment  of  revenue  by  banks  and  other  corporations  into 
the  treasury, — §  1.  The  cashier  of  a  bank  and  the  treasurer 
of  any  other  institution  whose  stock  is  taxed,  shall,  on 
the  first  day  of  July  in  each  year,  pay  into  the  treasury 
the  amount  of  tax  due.  If  such  tax  be  not  paid,  the 
cashier  and  his  sureties  shall  be  liable  for  the  same  and 
twenty  per  cent,  upon  the  amount,  and  the  said  bank 
or  corporation  shall  thereby  forfeit  the  privileges  of  its 
charter." 

No  bank  or  stockholder  in  the  State  pays  less  than  fifty 
cents  on  each  share  of  one  hundred  dollars  in  the  capital 
stock  of  a  bank,  by  either  a.  general  or  special  statute. 
There  is,  then,  no  question  of  inequality  of  this  attempt- 
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ed  taxation  of  shares  in  the  national  banks  and  the  State 
banks ;  no  discrimination  against  shareholders  in  the  na- 
tional banks  and  in  favor  of  shareholders  in  the  State 
banks ;  but  the  former  stands  upon  an  exact  footing  of  the 
most  favored  of  the  latter. 

The  only  question,  then,  is  this  mode  of  taxation  con- 
trary to  the  first  and  second  provisions  of  section  41  of 
the  Congressional  act  of  June  3,  1864,  chapter  106,  enti- 
tled ^  An  act  to  provide  a  national  currency,"  &c.,  as  fol- 
lows: 

"  Provided^  That  nothing  in  this  act  shall  be  construed 
to  prevent  all  the  shares  in  any  of  the  said  associations, 
held  by  any  person  or  body  corporate,  from  being  included 
in  the  valuation  of  the  personal  property  of  such  person 
or  corporation  in  the  assessment  of  taxes  imposed  by  or 
under  State  authority,  at  the  place  where  located,  and  not 
elsewhere,  but  not  at  a  greater  rate  than  is  assessed  upon 
other  moneyed  capital  in  the  hands  of  individual  citizens 
of  such  State:  Providedy  That  the  tax  so  imposed  under 
the  laws  of  any  State,  upon  the  shares  of  any  of  the 
associations  authorized  by  this  act,  shall  not  exceed  the 
rate  imposed  upon  the  shares  in  any  of  the  banks  organ- 
ized under  authority  of  the  State  where  such  association 
is  located." 

As  was  said  by  the  United  States  Supreme  Court,  in 
VanAllan  vs.  The  Assessors  (3  Wallace^  5^4),  "  the  lax  on  the 
shares  is  not  a  tax  on  the  capital  of  the  bank;^^  and  "that 
the  States  possess  the  power  to  tax  the  whole  of  the  in- 
terest of  the  shareholder  in  the  shares  held  by  him  in 
these  associations  within  the  limits  prescribed  by  the  act 
authorizing  their  organization." 

Nothing  can,  therefore,  be  clearer  than  that  the  share- 
holders in  these  national  banks,  located  in  this  State,  can 
be  made  to  pay  the  same  tax  that  shareholders  in  the 
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banks  authorized  by  the  State  laws  are  compelled  to  pay, 
to-wit:  fifty  cents  on  each  share  of  one  hundred  dol- 
lars. Now,  this  State  statute  does  not  tax  the  capital 
of  the  banks,  but  the  shares  of  one  hundred  dollars;  and 
whether  these  shares  be  worth  fifty  dollars  or  two  hun- 
dred dollars  each,  matters  not,  because  all  shares  of  one 
hundred  dollars  in  every  bank  of  the  State  is  taxed  the 
same,  regardless  of  their  marketable  value ;  and  there  is 
here,  as  elsewhere,  a  great  difference  in  the  value  of 
shares  or  stock  in  our  different  State  banks,  some  being 
worth  largely  more  than  others ;  and  *so  it  is  with  the 
national  banks ;  still  all  are  required  to  pay  and  to  be 
alike  assessed. 

As  the  tax  is  laid  upon  the  shares,  and  not  upon  the 
capital  of  the  bank,  it  is  really  and  bona  Jidcly  a  tax  upon 
the  shareholders;  but  as  many  of  these  are  non-residents, 
and  could  not  be  reached  by  the  laying  taxes  upon  their 
shares  or  stock,  and  looking  alone  to  them  for  payment, 
the  State  laws  require  the  cashier  of  the  banks  to  pay 
this  tax  upon  their  shareholders.  If  there  be  any  pro- 
vision of  the  congressional  enactment  authorizing  these 
associations  to  prevent  the  States  requiring  of  the  offi- 
cers of  the  association  to  pay  the  tax  levied  upon  its 
shareholders,  it  has  not  been  pointed  out,  nor  seen  by  us. 
The  great  if  not  sole  object  of  Congress  was  to  secure 
the  national  bank  associations  from  a  discriminating  tax, 
and  not  that  the  tax  should  be  collected  in  a  particular 
manner. 

If,  therefore,  the  State  should  only  tax  shareholders  of 
these  associations  the  same  as  shareholders  in  their  own 
banks,  the  mode  of  obtaining  payment  was  not  regarded 
material ;  and  especially  should  this  not  be  the  case  \i  hen 
not  only  the  tax,  but  the  mode  of  obtaining  it,  is  precisely 
the  same  as  it  is  in  this  case ;  for  the  State  requires  of 
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the  officers  of  her  State  institutions  to  pay  the  tax  due  by 
their  respective  shareholders. 

In  the  case  of  VanAllan  vs.  The  As.^essors,  the  Supreme 
Court  of  the  United  States  reversed  the  judgment  of  the 
appellate  court  of  New  York  sustaining  the  right  to  tax 
the  shares  in  the  national  banks  under  the  State  statute 
of  New  York  of  March  9,  1865,  because  said  statute  pro* 
vided  that  such  shares  should  be  taxed  as  personal  prop- 
erty, and  did  not  provide  they  should  only  be  taxed  at 
the  same  rates  that  shares  in  the  State  banks  were ;  but, 
on  the  contrary,  it  appeared  that  shares  in  the  New  York 
State  banks  were  not  taxed  at  all,  because  the  capital  of 
stich  banks  were  taxed. 

So,  in  Bradley  et  al.  vs.  lUinais,  decided  by  the  Supreme 
Court  of  the  United  States  in  1867,  reversing  the  decision 
of  the  Supreme  Court  of  Illinois,  holding  shares  in  na- 
tional banks  taxable  under  the  Illinois  statute  of  Febru- 
ary 14,  1857,  which  did  not  tax  the  shares,  but  the  capital 
of  her  State  banks,  together  with  the  surplus  profits  or 
reserved  funds. 

In  the  case  of  New  York  ex  rel.  D.  Duer  vs.  The  Com- 
wissioners  of  Taxes  for  the  City  and  County  of  New  York^ 
arid  The  Same  ex.  rel.  R.  Mead  vs.  The  Same^  the  Supreme 
Court  of  the  United  States  affirmed  the  judgment  of  the 
appellate  court  of  New  York,  sustaining  a  tax  on  the 
shares  in  the  national  banks  without  deducting  there- 
from the  amount  of  the  capital  invested  in  United  States 
bonds,  not  taxable  under  State  authority,  because  it  held 
these  were  only  attempted  to  be  taxed  as  other  personal 
property  was  taxed  under  the  laws  of  New  York,  and 
not  more  than  was  assessed  upon  shares  of  State  banks. 
And  in  Wright^  auditor^  and  Meyer^  treasurer^  of  Marion 
county  vs.  Stdzy  the  Supreme  Court  of  Indiana  held,  that 
no  tax  could  be   levied   on  the   shares  in  the  national 
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banks  under  the  Indiana  statute;  for,  to  use  tbeir  owb 
language,  "  the  plain  reason  that  no  such  tax  is  imposed 
on  the  shares  of  any  banks  organized  under  the  authority 
of  the  State,"  as,  ^'  we  tax  our  own  banks  upon  their  paid 
in  capital,  and  do  not  tax  the  shareholders  thereof  upon 
the  value  of  their  shares."  (Laws  of  1861,  p.  17.)  And 
in  Frazer  vs.  Siebem  et  a/.,  the  Supreme  Court  of  Ohi<> 
held,  that  the  shares  in  national  banks  could  not  b# 
assessed  under  the  statute  of  that  State,  because  it  did 
not  provide  for  a  deduction  for  the  capital  invested  in 
government  bonds  not  subject  to  State  taxation,  whilst 
such  deduction  was  made  as  to  the  State  banks,  and 
which  were  taxed  upon  their  capital. 

Thus  it  will  be  seen  that  no  acljudication  of  either  the 
Supreme  Court  of  the  United  States,  or  any  State,  ha» 
as  yet  decided,  that  where  a  State  taxes  the  shares  and 
not  the  capital  of  her  own  banks,  and  then  looks  to  the 
officers  of  the  bank  to  pay  this  tax,  instead  of  pursuing 
each  individual  stockholder,  that  the  same  tax,  to  be 
collected  the  same  way,  may  not  be  assessed  upon  the 
shares  in  the  national  banks. 

In  Louisville  Savings  Bank,  4*^.,  vs.  Commonwealih  (14 
B.  Man.,  409),  this  court  held,,  that,  notwithstanding 
there  was  no  specific  clause  in  the  charter  of  the  ap- 
pellant providing  for  a  tax  of  fifty  cents  on  each  share 
of  one  hundred  dollars,  as  was  the  case  in  all  the  banka 
of  circulation,  that  still  the  bank  officer  was  liable  to 
pay  the  fifly  cents  on  each  share,  as  provided  in  section 
1,  article  2,  and  in  section  1,  article  10,  chapter  83,  Re* 
vised  Statutes,  before  quoted. 

This  tax  of  fifty  cents  on  the  share  is  the  least  and 
only  tax  assessed  upon  the  shares  or  shareholders  of  our 
State  banks,  and  the  bank  officers  are  required  to  pay 
this  for   their    shareholders.      This  policy  is   obviously 
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both  reasonable  and  convenient;  it  is  but  reasonable 
and  fair  that  the  State  should  have  this  tax  from  the 
non-resident  as  well  as  resident  shareholders,  in  asso- 
ciations which  exist  by  her  laws,  and  have  franchises 
peculiarly  beneficial  and  exclusive  conferred  by  her 
authority.  What  other  convenient  and  certain  mode  of 
getting  this  from  the  non-resident  shareholders,  but  by 
making  it  the  duty  of  the  officer  of  the  institution  to 
pay  for  its  stockholders?  But  it  is  convenient,  even  if 
all  the  stockholders  were  residents ;  for  then  these  would 
be  scattered  through  the  various  counties  of  the  State, 
as  the  certificates  of  stock  are  transferable. 

When  the  State  shall  only  tax  shares  in  the  national 
banks  at  the  same  rates,  and  shall  collect  the  tax  by  the 
same  means  as  applicable  to  the  State  banks,  every  sub- 
stantial requirement  of  the  national  bauk  act  of  Con- 
gress has  been  complied  with. 

To  suppose  that  Congress  intended  that  the  States 
should  exercise  this  sovereign  power,  as  to  taxing  shares 
in  national  banks,  that  they,  by  their  State  laws,  exer- 
cise as  to  their  own  banks'  shareholders,  and  then  to 
quibble  about  the  means  of  collecting  the  tax,  is  beneath 
the  dignity  of  the  question  and  the  high  source  of  the 
enacting  power. 

When  the  wants  of  the  governments,  both  State  and 
National,  were  limited,  their  revenues  abundant,  though 
derived  from  but  few  sources,  and  taxes  comparatively 
light,  these  revenue  laws  were  not  so  closely  scanned ; 
but  now  that  taxes  are  enormous,  the  demands  great, 
and  resources  not  adequate  thereto,  moneyed  institutions 
and  capitalists,  ever  Argus-eyed,  are  searching  for  every 
pretext  to  escape  the  public  burdens;  but  as  they  are 
permitted  to  shove  these  from  their  shoulders,  they  be- 
come proportionately  heavier   upon  the  producing  and 
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humbler  classes,  and  do  them  an  enormous  injustice; 
hence  courts,  neither  Federal  nor  State,  should  lend  a 
too  listening  ear  to  their  clamor  to  escape  a  reasonable 
and  just  proportion  of  the  taxes  so  essential  to  liquidate 
both  State  and  National  obligations. 

Believing  that  our  State  laws,  so  far  from  conflicting 
with  the  Congressional  enactment,  are  in  strict  harmony 
with  it,  and  that  the  shares  in  the  national  banks  are 
legally  liable  to  a  tax  of  fifty  cents  on  each  share  of  one 
hundred  dollars,  and  that  the  bank  officers  can  be  legally 
compelled  to  pay  these  taxes  for  their  respective  share- 
holders, the  judgment  of  the  circuit  court  dismissing 
the  petition  is  reversed,  with  directions  for  further  pro- 
ceedings to  assess  the  shares  in  said  First  National  Bank 
at  fifty  cents  for  each  share  of  one  hundred  dollars,  and 
to  adjudge  the  amount  against  the  proper  officers,  as 
provided  in  our  State  enactment. 

It  would  be  wholly  foreign  from  the  objects  of  Con- 
gress to  attempt  to  enact  by  what  means  the  States 
should  collect  their  taxes. 
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CASE  25— PETITION  EQUITY— OCTOBER  8. 

Hayden,   &c.,   vs.   Moore. 

APPEAL    FBOlf    DAVIEBS   CIRCUIT   COURT. 

1 .  The  widow  of  a  deceased  partoer  being  sued  as  one  of  the  members  of 

the  firm,  made  no  defense,  and  judgment  was  rendered  agrtinst  her  by 
default.  She  sued  out  an  injunction,  alleging  that  she  was  advised  hj 
one  of  her  co-defendants  that  she  was  not  bound  for  the  debt,  and 
that  judgment  could  not  be  recovered  against  her,  and  that  for  this 
reason  she  made  no  defense,  &c.  Although  not  a  partner,  and  in  no- 
wise liable  for  the  debt,  the  circuit  court  properly  dismissed  her  peti- 
tion and  injunction. 

2.  1/  the  plaintiff  or  fas  attorney^  before  judgment,  either  directly  or  in- 

directly, puts  a  party  who  is  not  liable  for  the  debt  sued  on,  ofif  his 
guard,  or  prevents  him  from  defending  the  action,  such  conduct 
would  entitle  the  injured  party  to  relief. 

Ray  &  Hardin,  For  Appellants, 

CITED— 
Myers*  Civil  Code,  sees,  373,  379,  299,  584,  and  notes 
488  and  491. 

Sweeney  &  Stuart,  For  Appellee, 

CITED— 
CivU  Code,  4th  subsection  of  section  579. 
11  B.  itfon.,  219. 

JUDGE  PETERS  dilivsrbd  thb  opinion  or  thi  court: 

Prior  to  August,  1865,  L.  R.  Queen  and  Frank  Curran 
were  engaged  in  distilling,  as  partners,  under  the  firm 
name  of  L.  R.  Queen  &  Co.  Before  the  partnership  was 
dissolved  L.  R.  Queen  died,  leaving  appellant,   H.  A. 


Digitized  by 


Google 


108  BUSH'S    REPORTS. 


HaydeD,  ^c,  vs.  Moore. 


Hayden,  then  H.  A  Queen,  his  widow,  who  subsequently 
married  appellant,  Q.  F.  Hayden. 

L.  R.  Queen  died  intestate,  and  administration  on  his 
estate  was  granted  to  L.  M.  Queen,  his  brother,  and  he 
and  Curran  continued  the  business  of  distilling  under  the 
old  firm  name  of  L.  R.  Queen  &  Co.;  and  in  1865  exe- 
cuted a  note  to  appellee,  Moore,  in  the  name  of  said 
firm,  for  the  hire  of  a  slave  whom  they  employed  in  the 
business.  This  note  was  not  paid,  and  an  action  was 
brought  on  it  by  appellee  against  L.  M.  Queen,  F.  Cur- 
ran, and  the  then  widow,  H.  A.  Queen,  as  the  persons 
who  composed  said  firm. 

When  the  summons  was  served  upon  her  she  took  it  in 
her  hand  and  went  to  her  brother-in-law,  L.  M.  Queen, 
and  asked  him  what  it  meant  and  why  was  she  sued  ? 
He  replied  that  she  was  not  bound  for  the  debt,  and  they 
could  not  recover  any  judgment  against  her;  that  the 
proceeding  was  merely  formal  against  her,  and  she  was 
in  no  danger. 

Lulled  by  the  information  received  from  her  friend,  and 
deceived  innocently,  doubtless,  on  his  part,  so  far  as  one 
can  be  innocent  who  counsels  one  on  subjects  of  which 
he  is  ignorant,  she  made  no  defense  to  the  action ;  and 
judgment  was  rendered  against  her  with  the  other  de- 
fendants, L.  M.  Queen  and  F.  Curran. 

This  action  was  afterwards  brought  by  herself  and  hus- 
band, with  injunction  to  be  relieved  from  said  judgment, 
to  satisfy  which  her  property  was  levied  on  by  the  sheriflf. 

There  is  no  evidence  whatever  that  appellee  Moore, 
or  his  attorney,  either  directly  or  indirectly,  had  any 
communication  whatever  with  her;  she  neither  sought 
advice  from  them  nor  any  attorney,  but  went  to  her 
brother-in-law,  who  told  her  she  was  in  no  danger,  and, 
confiding  in  him,  she  gave  herself  no  further  concern 
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about  it.  L.  M.  Queen's  deposition  was  taken ;  but  the 
most  he  proves  is,  that  Moore's  attorney  told  him  the 
sheriff  would  make  the  money  out  of  the  property  of  the 
other  defendants,  and  thai  was  subsequent  to  the  rendi- 
tion of  the  judgment  against  her.  The  injunction  was 
dissolved,  and  the  petition  dismissed ;  and  from  that 
judgment  this  appeal  is  prosecuted. 

Relief  was  properly  refused.  If  judgments  could  be 
set  aside  or  perpetually  enjoined  upon  the  grounds  made 
out  in  this  case,  a  resort  to  judicial  tribunals  for  reme- 
dies or  a  redress  of  grievances  would  be  too  uncertain 
to  be  relied  upon,  or  to  command  the  confidence  of  any 
one. 

This  is  but  another,  added  to  the  almost  numberless 
cases  with  which  judges  are  too  often  confronted,  where 
the  innocent  become  the  unfortunate  victims  of  those 
who  assume  to  be  competent  to  give  advice,  and  are  as 
ignorant  on  the  subject  as  those  who  make  the  applica- 
tion ;  and  courts  are  powerless  to  afford  legal  relief. 

If  appellee  or  his  attorney  had,  before  judgment  was 
rendered  against  Mrs.  Hayden,  said  to  her  that  she  was 
made  a  defendant  in  the  action  pro  forma^  and  that  they 
had  no  intention  of  making  her  responsible  for  the  debt, 
or  had  done  or  said  anything  to  put  her  off  her  guard 
or  prevent  her  from  defending  the  action,  such  conduct 
would  have  entitled  her  to  relief.  But  there  is  no  evi- 
dence that  either  of  them  contributed  in  any  way  to  lull 
or  deceive  her.  It  was  her  misfortune  to  consult  and  act 
upon  the  advice  of  a  friend,  who  was  as  ignorant  as  her- 
self on  the  subject,  and  failed  by  the  use  of  proper  means 
to  enable  himself  to  give  safe  counsel. 

The  evidence,  it  is  true,  shows  satisfactorily  she  was 
not  a  partner,  and  was  not  bound  originally  for  the  debt, 
and,  by  the  use  of  proper  means,  eould  have  defeated  a 
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recovery  against  her ;  but  having  failed  to  use  the  means 
of  escape  which  the  law  afforded  her  at  the  proper  time, 
she  is  now  remediless. 

Wherefore,  the  judgment  is  affirmed. 


CASK  26— PETITION  EQUITY— OCTOBER  8. 

Jacob  vs.  Jacob,  &c. 

APPEAL    FRdlf    LOUISVILLE   CHANCERY    COURT. 

'All  my  estate,  real  and  personal,  ♦  ♦  ♦  shall  be  equally  diTided 
among  my  children.  »  ♦  *  The  share  of  my  estate  allotted  to 
my  son  William  R.  Jacob,  shall  be  retained  by  my  expcutors,  pay- 
ing to  him  during  life,  quarter-yearly,  the  net  proceeds  of  the  renta 
and  profits  thereof;  ♦  ♦  «  but  he  shall  have  no  power  to  sell 
or  encumber  any  part  of  the  estate  allotted,  or  the  profits  thereof, 
or  lo  anticipate  its  receipt;  nor  shall  the  same  be  in  any  way  liable 
for  his  debts.  After  his  death  the  property,  with  the  unexpended 
avails,  shall  be  conveyed  and  paid  to  bis  descendants,  ♦  *  *  in 
the  same  manner  as  it  would  pass  by  the  law  of  descents,  if  the  same 
were  to  descend  from  him.  If  there  be  no  such  descendants,  then 
the  same  shall  be  conveyed  and  paid  to  his  heirs." 

Wm.  R.  Jacob  died,  leaving  a  widow  and  one  child.  In  construing 
the  foregoing  clauses,  Ac,  of  the  will  of  John  I.  Jacob,  the  court  held 
that  the  legal  title  of  W.  R.  Jacob's  share  remained  in  the  executors 
as  trustees,  and  that  the  testator  intended  to  carve  out  a  life  estate 
only  to  him;  that  he  did  not  take  a  fee  by  implication,  but  only  a 
life  estate,  with  remainder,  which  passed  by  the  will,  and  not  by  the 
law,  to  his  descendants  or  heirs;  but  these  devisees  in  remainder, 
though  taking  under  the  will,  and  not  as  descendants  or  heirs  of  W. 
R.  J.,  still  take  precisely  the  same  as  though  the  property  had  de« 
scended  by  law  from  him;  and  hit  widow  took  a  dower  interest  as 
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legatee  by  imputation^  and  the  child  took  the  other  estate  in  fee^  jost 
precisely  as  though  the  property  had  been  owned  in  absolute  fee  by 
its  father,  and  he  had  died  intestate. 

2.  A  widow  is  entitled  to  dower,  as  legatee  by  implication,  in  the  life 

estate  which  was  devised  to  her  husband,  with  remainder  at  his 
death  to  pass  by  the  law  of  descents  to  his  descendants. 

3.  Previous  clauses  of  a  will  must  be  construed  as  harmonious  with  sub-- 

sequent  clauses,  and  if  inconsistent  therewith,  they  must  give  way 
under  a  familiar  rule,  that  the  last  will  must  prevail. 

J.  F.  Bullitt  and 

E.  M.  Yerger,  For  Appellant, 

CITED— 
12  B,  Mon.,  65,  73,  74,  76 ;  Northcut  vs.  Whip,  ^. 
Act  of  1796,  sec.  14,  1  M.  and  B.,  444,  and  II th  sec,  p. 

443. 
Revised  Statutes,  chap.  80,  sec.  10.  ^ 
14  B.  Man.,  560 ;   Turman  vs.  White's  heirs. 
Hill  on  Trustees,  chap.  2,  sec.  1,  and  s.  p.  248. 
2  Jarman  on  Wills,  s.  pp.  194,  181,  32. 
8  B.  Mon.,  616 ;  Deboe  vs.  Lowen, 
8  B.  M.,  625;  Grimes  vs.  Ballard. 
6  Cruise's  Digest,  p.  181. 
1  Jarman  on  Wills,  s.  p.  465. 
1  Mon.,  25;  Chinn  and  wife  vs.  Respass. 
1  Dana,  199 ;  Stone's  adm'r  vs.  Halley. 
1  Scribner  on  Dower,  pp.  229,  270,  271,  273,  294,  ^c, 

802. 

F.  K.  Hunt,  For  Appellees,  and 
R.  W.  WooLLEY,                  For  some  of  the  Beneficiaries, 

CITED— 

1  Jarman  on  Wills,  s.  p.  830. 

2  Jarman  on  Wills,  s.  p.  810. 

1  Sim.  R.,  66 ;  Graves  vs.  Dolphin. 

1  Russ.  and  Myt.,  395 ;  Green  vs.  Spicer. 
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18  Ves,,  429 ;  Brandon  vs,  Robinson, . 
2  Rcdjield  on  Wills,  665-7. 

4  KenVs  Com.,  131. 

2  Caine*s  /J.,  353 ;  Newkirk  vs,  Newkirk. 

5  Paige,  583 ;  Hallctt  vs.  Thompson. 
8  Paige,  83 ;  C/a/e  v*.  Bool. 

1  JIf.  4-  B.,  443;  2  ii<?tJ.  S/a^,  230,  chap.  24,  ^ec.  2. 
/Jcv.  Stat.,  chap.  80,  *ec.  6,  2  S^an^,  230. 
12  B.  M.,  483 ;  Johnson  vs.  Ellis. 

3  ilf<?^,  260 ;   Samuel  vs.  Salter. 

8  B.  Mon.,  56 ;  Po/?^'«  exV*  vs.  Elliott  ^  Co. 
MSS.  Opn. ;  Stetoart  and  wife  vs.  Brady. 
14  B.  Mon.,  560;   Turman  vs.  White. 
MSS.  Opn.,  Jan.,  1852;  Humphreys  vs.  Evans. 
Williams'  Law  of  Real  Property,  49,  192. 
14  B.  Mon.;  Daniel  vs.  Thompson. 
16  B.  Mon. ;  Carr  and  wife  vs.  Estill. 

CniEP  JUSTICE  WILLIAMS  dklitirbd  the  opinion  or  the   majority 

OF   THB   court: 

By  the  second  item  of  his  will,  John  I.  Jacob  devised 
all  his  estate,  "  real  and  personal,  to  my  (his)  executors, 
the  survivor  or  survivors  of  them,  for  the  purpose  of  exe- 
cuting this  will.'' 

"3d.  All  my  estate,  real  and  personal,  after  the  pay- 
ment of  my  debts,  shall  be  equally  divided  among  my 
children  by  three  commissioners,  to  be  appointed  by  and 
under  the  supervision  of  the  Louisville  chancery  court, 
except  as  herein  directed. 

"11th.  The  share  of  my  estate  allotted  to  my  son, 
William  R.  Jacob,  shall  be  retained  by  my  executors,  paying 
to  him  during  his  life,  quarter-yearly,  the  net  proceeds  of 
the  rents  and  profits  thereof,  after  deducting  repairs,  in- 
surance, and  taxes,  with  power  to  sell  any  unimproved 
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properly  in  his  share  for  the  purpose  of  investing  the 
proceeds  in  permanent  improvements;  but  he  shall  have 
Qo  power  to  sell  or  encumber  any  part  of  the  estate 
allotted,  or  the  profits  thereof,  or  to  anticipate  its  re- 
ceipts; nor  shall  the  same  be  in  any  way  liable  for  his 
debts.  After  his  deaths  the  property,  with  the  unexpended 
avails,  shall  be  conveyed  and  paid  to  his  descendants,  if  there 
he  any  such  living,  in  the  same  manner  as  it  would  pass  by 
the  law  of  descents  if  the  same  were  to  descend  from  him. 
If  there  be  no  such  descendants,  then  the  same  shall  be 
conveyed  and  paid  to  his  heirs." 

The  legal  title  of  W.  R.  Jacob's  share  remained  ia  the 
executors  as  trustees,  to  p*ay  over  quarterly  the  annual 
profits  to  him,  with  power  to  sell  unimproved  real  estate, 
for  the  purpose  of  investing  the  proceeds  in  permanent 
improvements. 

When  the  commissioners  should  divide  the  estate,  as 
provided  in  the  will,  and  allot  William's  share,  still  the 
legal  title  would  remain  in  the  executors,  for  the  purpose 
of  executing  the  will,  which,  so  far  as  he  was  concerned, 
would  be  to  pay  over  to  him  the  annual  profits  during 
bis  life,  and  at  his  death  to  convey  and  pay  to  his  de- 
scendants or  heirs,  in  such  proportions  as  they  would 
be  entitled  to  had  the  estate  descended  from  him  to  them. 

The  testator  clearly  manifested  a  desire  to  make  the 
estate  as  profitable  to  William  during  his  life  as  could 
reasonably  be  done  consistent  with  the  rights  of  those  in 
remainder,  by  vesting  the  power  in  the  executors  to  sell 
unimproved  estate  and  vest  it  in  improved ;  and  that  he 
intended  to  carve  out  a  life  estate  only  to  his  son  Wil- 
liam, is  quite  as  apparent  from  his  vesting  the  legal  title 
in  his  executors,  there  to  remain  until  his  son's  death, 
without  power  of  alienation,  conditional  or  otherwise, 
VOL.  IV— :8 
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in  him,  and  then  to  be  conveyed  to  his  descendants  or 
heirs,  thereby  clearly  making  a  remainder,  which  passes 
by  th6  will,  and  not  by  the  law,  to  William's  descendants 
or  heirs. 

It  was  not  intended  by  the  testator  that  there  should  be 
any  incongruity  in  the  different  items  of  his  will;  there- 
fore, the  second,  third,  and  eleventb  should  be  construed 
as  consistent' aiid  harmonious,  unless  the  langjiage  disal- 
lows this. 

The  second  devised  all  bis  estate  to  his  executors,  for 
the  purpose  of  executing  his  will ;  and  so  far  as  William 
is  specially  named  and  provided  for,  it  is  found  in  the 
eleventh  item,  and  which  gives  him  the  profits  for  life, 
with  remainder  to  his  descendants  or  heirs.  The  third 
clause  was,  then,  evidently  intended  to  specify  the  por- 
tions and  manner  of  the  division — that  is,  equally  and  by 
three  commissioners,  to  be  appointed  and  controlled  by 
the  chancery  court.  Having  therein  provided  that  the 
estate  was  to  be  divided  into  equal  shares,  and  by  what 
process  this  was  to  be  ascertained,  except  as  to  some  spe- 
cific devises  following,  the  testator  then  proceeds  with  his 
direction  and  devise  as  to  each  share,  making  the  desired 
limitations,  &c. ;  and  this  is  .made  the  more  manifest  in 
the  twelfth,  thirteenth,  and  fourteenth  clauses,  by  which 
he  directs  that  the  property  allotted  to  his  daughter,  Susan 
Maria,  and  his  other  daughters,  "  shall  be  held  by  my  ex- 
ecutors in  same  manner  as  in  the  eleventh  clause  men- 
tioned, for  the  use  and  benefit  of  each  of  said  daughters, 
severally,  during  her  life,  ♦  ♦  ♦  and  after  her  death 
to  be  conveyed  and  paid  to  her  descendants  or  heirs, 
as  in  said  clause  mentioned ;"  and  as  to  property  allotted 
to  each  of  his  sons,  except  John,  to  be  held  "  in  like  man- 
ner, for  like  use  of  each  of  said  sons,  severally,  during 
his  life,  with  like  restrictions,"  &c., ''  and  after  his  death 
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to  be  conveyed  or  paid  to  his  descendants  or  heirs,  as  in 
the  eleventh  clause  directed ;"  and  in  the  fourteenth 
clause  he  restricts  John's  interest  in  the  farm  devised  to 
him  to  its  use  for  life,  with  remainder  over. 

Thus  he  had,  by  subsequent  clauses,  each,  how^ever,  re- 
ferring to  the  eleventh  clause,  limited  the  previous  devises 
to  a  life  estate  in  all  his  other  children,  and  no  percepti- 
ble motive  can  be  seen  for  exempting  William  from  this 
general  purpose  of  the  testator  to  give  a  life  estate  to  his 
children,  with  remainder  over  to  their  descendants. 

Whatever  construction,  therefore,  might  have  been 
given  to  the  third  clause,  uncontrolled  by  the  subsequent 
clauses,  yet,  with  this  manifest  purpose  of  the  testator 
therein  appearing,  it  must  be  construed  as  harmonious 
with  the  subsequent  clauses,  or,  if  inconsistent  therewith, 
it  must  give  way  under  a  familiar  rule,  that  the  last  will 
must  prevail. 

But  these  devisees  in  remainder,  though  taking  under 
the  will,  and  not  as  descendants  or  heirs  of  William,  still 
take  precisely  the  same  as  though  the  property  had  de- 
scended by  law  from  him.  In  other  words,  had  there  been 
children  and  grandchildren,  whose  parents  were  dead,  then 
each  child  would  take  a  share,  and  the  children  of  the 
dead  child  would  take  the  share  their  parent  would  have 
been  entitled  to  if  alive.  So,  as  William  left  a  surviving 
widow,  and  but  one  child  and  descendant,  the  widow  took 
a  dower  interest,  as  legatee  by  implication,  and  the  child 
took  the  other  estate  in  fee,  just  precisely  as  though  the 
property  had  been  owned  in  absolute  fee  by  William,  and 
he  had  died  intestate. 

All  these  provisions  manifest  an  intention  in  the  tes- 
tator, that,  should  any  of  his  sons  die,  his  surviving 
wife  should  be  endowed,  as  he  devises  the  remainder  to 
those  who  would  take  under  the  j^aws  of  descent  from  the 
holder  of  the  life  estate. 
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The  authorities  are  abundant,  and  need  not  be  recited, 
to  show  that  William  did  not  take  a  fee  by  implication, 
but  only  a  life  estate. 

The  appellant  is  entitled,  as  legatee  by  implication,  to 
80  much  as  she  would  have  taken  from  her  deceased  intes- 
tate husband  had  he  owned  the  estate. 

Judgment  reversed,  for  further  proceedings  consistent 
herewith. 

Judge  Robertson,  though  concurring  in  the  judgment, 
does  not  concur  in  the  reasoning  herein. 

JUDGE  ROBERTSON  concurring  with  the  dbcision  or  ths  majoeitt 

or  TBI   COURT   in    THB   rORBOOINO  OPINION,  BUT   NOT  CONCURRING   WITH   TBB 
RBABONING   THBRBIN,  DBLIYBRBD   THB    rOLLOWING  BBPARATB  OPINION: 

After  the  opinion  first  delivered  unanimously  by  this 
court,  a  rehearing  was  granted  on  an  able  and  earnest 
petition  of  a  party  that  had  not  been  heard  before  that 
decision.  The  case  has  not  been  reargued  except  by 
that  petition. 

The  majority  of  the  court   has  taken   back  the    first 
opinion,  and  substituted  another,  essentially  different,  on 
the  construction  of  the  will  of  J.  I.  Jacob.     Both  opin- 
ions allowed  the  widow  of  W.  R.  Jacob  dower,  and  con- 
cur in  one  of  two  grounds  adjudged  by  the  first;   and, 
consequently,  I  concur  in  the  conclusion  of  the  last  opin- 
ion.    But  as  the  unanimous  concurrence  in  so  much  of 
the  last  opinion,  as  gives  to  the  widow  all  she  claims,  I 
thought  it  unnecessary  and  rather  unsafe  to  overrule,  by 
a  bare  majority,  the  construction  of  the  will  given  in 
the  first  opinion.     I  considered  it  more  prudent  and  be- 
fitting to  leave  that  superfluous  matter  undecided  ae   it 
stood   when   the   rehearing  was   granted.      But  as    the 
majority  saw  fit  to  take  another  course,  and  I  cannot 
concur  in  its  changed  construction  of  the  will,  and,  able 
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as  the  petition  is,  have  not  changed  my  opinion,  but  feel 
it  rather  strengthened  by  a  more  careful  consideration 
of  the  case  and  scrutiny  of  the  authorities  cited,  none 
of  which,  in  my  judgment,  apply  essentially  to  the  pro- 
visions of  Jacob's  will,  I  will  submit  my  former  opinion 
for  the  ground  of  my  dissent ;  and,  as  I  have  no  time 
to  devote  to  the  unnecessary  purpose  of  elaboration,  I 
will  only  add,  that  the  opinion,  as  now  rendered,  will 
deprive  all  the  daughters  and  most  of  the  sons  of  the 
testator  of  more  than  a  life  estate,  and  this  increases 
the  force  of  my  objections  to  it. 


This  is  a  friendly  litigation  between  a  widowed  mother 
aad  her  infant  daughter,  for  the  purpose  of  obtaining  a 
Judicial  construction  of  a  devise  by  John  I.  Jacob  to  his 
son,  William  Robinson  Jacob,  the  husband  of  the  widow, 
and  father  of  the  daughter,  who  is  his  only  child. 

The  devisee,  W.  R.  Jacob,  having  survived  the  testator 
and  died  intestate,  his  widow  claims  dower  in  the  estate 
devised  to  him;  and  his  infant  daughter's  next  friend, 
claims  the  whole  of  the  estate  unencumbered  by  dower. 

The  Chancellor  ac^udged  the  whole  estate  to  the  child; 
and  this  appeal  by  the  widow  requires  a  revision  of  that 
judgment. 

The  clauses  of  the  will  which  bear  directly  on  the 
question  herein  involved  are  as  follows: 

"  2.  I  devise  all  my  estate,  real  and  personal,  to  my 
executors,  the  survivor  or  survivors  of  them,  for  the 
purpose  of  executing  this  will. 

"  3.  All  my  estate,  real  and  personal,  after  the  pay- 
ment of  my  debts,  shall  be  equally  divided  among  my 
children  by  three  commissioners,  to  be  appointed  by 
and  under  the  supervision  of  the  Louisville  chancery 
court,  except  as  herein  directed. 
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"11.  The  share  of  my  estate  allotted  to  my  son  Wil- 
liam Robinson  Jacob  shall  be  retained  by  my  executors, 
paying  to  him  during  his  life,  quarter-yearly,  the  net  pro- 
ceeds of  the  rents  and  profits  thereof,  after  deducting 
repairs,  insurance,  and  taxes,  with  power  to  sell  any 
unimproved  property  in  his  share  for  the  purpose  of 
vesting  the  proceeds  in  permanent  improvements;  but 
he  shall  have  no  power  to  sell  or  encumber  any  part  of 
the  estate  so  allotted,  or  the  profits  thereof,  or  antici- 
pate its  receipts;  nor  shall  the  same  be,  in  any  way, 
liable  for  his  debts.  After  his  death  the  property,  with 
the  unexpended  avails,  shall  be  conveyed  and  paid  to  bis 
descendants,  if  there  be  any  such  then  living,  in  the  same 
manner  it  would  pass  by  the  law  of  descent  if  the  same 
were  to  descend  from  him ;  if  there  be  no  such  descend- 
ants, then  the  same  shall  be  conveyed  and  paid  to  his 
heirs." 

Other  provisions  in  the  will  prescribed  the  same  restric- 
tions and  qualifications  on  the  property  to  be  allotted  to 
some  of  the  testator's  other  sons,  and  to  all  of  his  daugh- 
ters; and  all  the  inter-alotments  had  been  made  before 
the  death  of  William  Robinson  Jacob. 

The  spirit  and  context  of  the  will  manifest  a  cautious 
purpose  to  preserve  the  estate  devised  to  most  of  the 
testator's  children  for  the  benefit  of  themselves  and 
families,  and  for  secure  transmission  to  their  imme- 
diate descendants  or  heirs;  and  that  provident  aim  was 
his  only  presumed  motive  for  devising  the  legal  title  to 
his  executors  and  securing  the  equitable  title  from  im- 
provident alienation  or  encumbrance  by  the  testamentary 
beneficiaries  to  whom,  by  the  third  clause,  he  devised  it, 
vnthout  limitation  as  to  time,  except  in  the  usufruct  for  life. 

The  will  imports  an  absolute  devise  to  his  children, 
subject  only  to  the  legal  title  in  the  trustees,  and  to  the 
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express  limitations  on  their  use  and  on  their  power  of 
disposition  by  sale,  mortgage,  or  devise.  The  use,  and 
not  the  tillcy  is  expressly  limited  to  the  life  only  of  the 
beneficial  owner  of  the  title.  Had  the  testator  intended 
that  the  title  should  cease  with  the  life,  no  reason  for 
such  a  purpose  has  been  suggested  or  can  be  presumed ; 
and  why,  in  the  legatory  clause  or  elsewhere,  did  he  not 
expressly  say  so?  And  if  he  intended  that  descendants 
should  take  by  purchase  and  not  by  law,  why  did  he  not 
say  BO  explicitly;  and  why,  in  relation  to  the  ulterior 
transmission  of  title,  did  he  use  the  words  '^  descendants 
or  heirs?"  If  he  so  intended,  he  has  been  strangely  un- 
lucky in  the  use  of  langage  which  imports  what  he  did 
not  mean.  The  devise  of  the  equitable  title  of  his  entire 
estate,  to  "  be  equally  divided"  among  all  the  testator's 
children,  certainly  passed  the  whole  of  that  title  to  each 
of  them  as  afterwards  allotted.  This  is  the  plain  con- 
struction of  the  third  clause,  which  alone  devises  the  estate; 
and  this  must  be  its  inevitable  effect  unless  controlled  by 
some  other  provision  limiting  the  estate  to  life.  We  see 
no  such  express  limitation;  nor  is  there  any  other  pro- 
vision which  implies  any  such  limitation.  The  only  lim- 
itation on  the  equitable  fee  simple  is  that  contained  in 
the  eleventh  clause,  &nd  that  is  only  on  any  alienation 
or  encumbrance  of  the  title.  The  direction  to  the  trus- 
tees to  convey  the  legal  title  and  pay  any  residual  profits 
to  the  descendants  or  heirs,  does  not  imply  such  limita- 
tion. The  only  presumable  reason  for  that  direction  was, 
that  the  legal  title  had  been  devised  to  the  trustees  for  a 
purpose  fulfilled  at  the  death  of  the  testamentary  recip- 
ient of  the  equitable  right,  and  whoever  succeeded  to 
that  equity  was  entitled  to  the  legal  title  which  the  hold- 
ers of  il  alone  could  convey;  and,  so  too,  as  to  the  unex- 
pended profits  in  the  same  custody.     And  why  did  the 
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testator  simply  direct  conveyances  and  payments  instead 
of  devising  the  title  directly  to  those  to  whom  the  con- 
veyances were  to  be  made  ?  The  will  does  not,  in  our 
opinion,  devise  a  life  estate  in  the  title  and  also  a  re- 
mainder. We  presume  that,  if  the  testator  had  so  in- 
tended, his  language  would  have  been  unambiguous  and 
essentially  different  from  that  which  his  eminent  counsel 
employed. 

Having  secured  the  title  from  alienation  by  the  devisees 
to  the  prejudice  of  "  their  descendants  or  heirs"  to  whom 
it  would  then  go  by  law,  there  was  no  necessity  for  a 
specific  devise  for  transmitting  by  will  precisely  the  in- 
terest which  would,  undevised,  pass  to  the  same  persons, 
and  to  exactly  the  same  extent.  There  could  be  no  con- 
sistent motive  for  such  apparent  absurdity,  unless  he  in- 
tended, unreasonably  and  unjustly,  to  deprive  widows  of 
dower  and  surviving  husbands  of  curtesy ;  and  such  a 
purpose  could  not  be  imputed  to  such  a  man  and  tfuch 
a  father  as  John  I.  Jacob,  of  Louisville;  and  such  an 
intent  is  also  negatived  by  his  silence  on  that  subject, 
and  by  his  declaration  that  the  transmission  should  be 
as  by  descent. 

By  harmonizing  the  will  consistently  with  its  context, 
and  with  reason  and  justice,  the  appellee's  title  is  that 
of  the  heir  of  her  father,  and  not  of  a  devisee  of  her 
grandfather ;  but  if  the  appellee  even  holds  as  devisee  and  not 
as  heir,  the  testator* s  declaration  that  the  title  shall  pass  as  if 
it  descended  from  her  father,  subjects  it  to  all  the  same  Icgetl 
consequences  so  far  as  the  widow  is  concerned,  and  reserves 
all  her  rights  as  in  estate  descended  from  her  husband. 
Therefore,  even  according  to  this  interpretation  of  the  wiS^ 
the  testator  did  not  intend  to  cut  her  off';  and,  consequently, 
as  widows  here  are  dowable  of  equitable  estates  which 
descend,  the  appellant  is  entitled  to  dower  in  this  case. 
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OASB  27— PETITION  EQUITY— OCTOBER  8. 

Pack  va.  Carder,  &c. 

APPIAL   FROM   OBAKT  OIBOUIT   COUBT. 

1.  The  DDpaid  purchase  price  of  land  being  specifically  recited  in  the  deed 
*  as  two  notes  ezecute^  by  a  third  person  to  a  third  person,  these  third 

persons  not  being  parties  to  the  conveyance,  and  the  notes  not  secured 
by  a  lien  expressly  reserved  in  the  deed,  on  the  question,  did  &  con- 
structive lien  result  under  the  statute  (sec,  2*6,  chap,  80,  2  StanU^  230), 
the  court  was  equally  divided. 

2.  When  the  note  of  a  third  party  is  taken  as  part  of  the  purchase  price  of 

land  conveyed  by  deed,  in  which  a  lien  is  not  expressly  reserved  ta 
secure  the  note,  whilst  the  court  is  equally  divided  on  the  question 
of  lien,  all  the  judges  concur  iu  the  opinion  that  the  holder  of  the 
note  is  bound  to  use  due  diligence  to  collect  it;  and  if  the  note  it 
not  collected  for  want  of  such  diligence,  whether  it  is  secured  by  lien 
or  not,  the  loss  must  fall  upon  the  holder,  who  was  guilty  of  the 
laches  resulting  in  its  non-collection. 

John  L.  Scott  and 

T.  N.  <fe  D.  W.  LiNDSEY,  For  Appellant, 

CITED— 
8  Bibby  183  ;  Cox  vs,  Fenwick, 
3  Littcll,  192 ;  McGee  vs.  BealL 

5  /.  /.  Marshall^  324 ;  Richardson  vs.  Baker. 

E.  H.  Smith,  For  Appellees, 

CITED— 
Revised  Statutes,  sec.  26,  2  Stanton,  230. 
8  /.  /.  Marshall,  178  ;  Stewart  vs,  Huiton. 

6  B.  Man.,  71,  72 ;  Honore^s  exW  vs,  Bakewell. 
1  Starkie^s  Evidence,  page  540. 
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CHIEF  JUSTICE  WILLIAMS  dilivbred  the  following  opinion,  in  whioh 
JUDGE  HARDIN  concurrkd: 

W.  F.  Carder  holding  the  equitable  title,  by  the  bond 
of  H.  Wallace  and  J.  J.  Carder,  for  a  tract  of  land,  sold 
it  August  25,  1866,  to  Joshua  Pack,  in  consideration  of 
four  thousand  four  hundred  and  sixty-seven  dollars  and 
seventy-five  cents. 

G.  W.  Nichols  then  being  indebted  to  Pack  in  a  like 
sum,  it  was  agreed  that  he  should  execute  his  two  notes 
to  W.  F.  Carder  for  two  thousand  two  hundred  ^and 
thirty-three  dollars  and  eighty-seven  and  a  half  cents 
each,  payable  respectively  December  25,  1865,  and  De- 
cember 25,  1866,  both  of  which  recites  their  consideration 
as  "  being  for  a  tract  of  land  this  day  bought  by  Joshua  Pack 
from  said  Carder^  and  deeded  by  Wallace  and  Carder ^ 

The  deed, of  Henry  Wallace  and  J.  J.  Carder  to  Pack 
for  the  land  was  made  the  same  day,  and  recites  that  it 
Is  made  *^  in  consideration  of  the  sum  of  four  thousand 
four  hundred  and  sixty-seven  dollars  and  seventy-five 
cents,  payable  as  follows:  two  thousand  two  hundred 
and  thirty-three  dollars  and  eighty-seven  and  a  half 
cents  to  be  paid  on  the  25th  December  next,  at  which 
time  possession  is  to  be  given ;  the  other  half — two 
thousand  two  hundred  and  thirty-three  dollars  and 
eighty-seven  and  a  half  cents — to  be  paid  on  the  25th 
day  of  December,  1866,  for  which  two  payments  George 
W.  Nichols  has  this  day  executed  his  notes  of  even  date 
herewith,  payable  to   W,  F.   Carder  J^ 

Carder  assigned  the  second  note  to  Wallace,  who,  by 
due  diligence,  prosecuted  Nichols  to  insolvency,  and  then 
recovered  it  of  his  assignee,  W.  F.  Carder. 

Nichols  remained  good  for  nearly  a  year  after  the  first 
note  was  due,  and  then  became  insolvent;  but  Carder 
took  no  legal  steps  to  have  this  debt  collected. 
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Carder  filed  one  suit  in  his  own  name  and  one  in  the 
name  of  himself,  Wallace,  and  J.  J.  Carder,  to  enforce  a 
lien  upon  the  land ;  and,  in  the  original  petition,  asserted 
a  lien  by  virtue  of  the  terms  of  the  deed;  but  to  make 
his  claim  stronger,  by  amended  petitions  he  asserted 
that  it  was  expressly  contracted  that  he  should  have  a 
lien  for  the  purchase  price  to  be  paid  by  Nichols,  and 
that  the  draftsman  was  instructed  to  so  draw  the  deed 
by  both  parties;  and  if  it  was  not  so  done,  it  had  been 
left  out  by  mistake ;  he  prays  for  an  enforcement  of  his 
lien,  &c.  Pack  denies  every  essential  allegation  as  to 
this  lien  and  mistake. 

N.  H.  Jefiers,  the  draftsman  of  the  deed,  states,  that 
"  the  parties  loere  all  present^  either  at  the  time  of  writing  the 
deed  or  reading  and  signing  of  the  same^  and  it  was  the  un- 
derstanding between  all  the  parties  that  there  was  a  lien  on  the 
land  for  the  purchase  money y  the  notes  for  the  purchase  money 
being  executed  by  G,  W.  Nichols,  and  the  deed  made  to 
Joshua  Pack.^^ 

Not  a  single  witness  in  the  case  pretends  to  contradict 
this  statement  of  the  draftsman.  It  is  true,  that  Nichols 
says  "he  thinks  he  was  present  when  the  deed  was  sign- 
ed and  acknowledged,  and  that  he  has  no  recollection  that 
there  was  any  lien  reserved  on  the  land,  or  anything  said 
about  a  lien  that  day,  or  at  any  other  time ;  that  he  was 
rather  forgetful  sometimes,  but  had  no  recollection  of  such 
conversation  about  the  sale  and  lien.  He  also  says  that 
Pack  and  Carder  came  to  him,  and  he  thinks  Carder  said 
that  he  had  sold  his  farm  to  Pack,  ^^ provided  I  could  make 
the  payments  to  suit;  I  then  asked  what  payments  he  wish- 
ed, and  told  him,  at  the  same  time,  that  I  owed  Pack 
money;  that  I  would  give  him  my  individual  notes,  pay- 
able in  two  payments,  a^  set  out  in  the  deed,  which  I  did 
execute  and  deliver  to  Mr.  Carder."     Also,  in  a  previous 
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conversation,  that  Carder  said  that  Pack  and  himself  had 
been  trying  to  trade  for  several  days,  but  he  would  not 
sell  the  land  to  him  unless  '- 1  would  give  my  notes  in  pay- 
ment." 

B.  Crook  states  he  was  present  at  the  circuit  court 
clerk's  office  when  Jeffers  wrote  the  deed,  and  when  it  was 
executed  by  Wallace  and  Carder  to  Pack,  and  donH  reed- 
led  that  Nichols  was  there,  buj  does  recollect  that  the  inter- 
ested parties — that  is,  the  Carders,  Wallace,  Pack,  and 
Jeffers — were  there,  and  says  the  deed  was  read  over  and 
then  signed,  and  no  objections  were  made  to  it. 

This  is  all  the  evidence  as  to  what  occurred  upon  that 
day.  One  witness  states  a  previous  and  one  a  subse- 
quent conversation,  but  these  at  best  only  remotely  in- 
dicate something  inconsistent  with  a  reserved  lien.  The 
evidence,  instead  of  establishing  that  Carder  desired  to 
extend  time  to  Nichols,  proves  that  he  was  unwilling 
to  sell,  even  by  getting  Nichols'  notes,  unless  he  could 
make  the  payments  satisfactory,  and  even  then  he  desired 
to  retain  a  lien.  The  very  careful  recitals  of  this  deed, 
that  the  consideration  was  ^^ paj/able,^^  not  that  it  was 
paid  in  Nichols'  two  notes,  "/o  be  paid*''  at  given  dates, 
and  for  specified  sums,  and  dated  of  "  even  date  hcreunthy'^ 
together  with  the  pregnant  fact  that  both  notes  recite 
that  they  are  for  the  consideration  price  "q/"  land  bought 
by  Joshua  Pack  from  W*  F,  Carder  and  deed  by  Wallace 
and  Carder,^  connected  with  the  positive  statement  of 
the  draftsman,  **  that  it  was  the  understanding  between  cdl 
the  parties  that  there  was  a  lien  upon  the  land  for  the  pur- 
chase money y  the  notes  being  executed  by  Nichols  and  the 
deed  made  to  Pack,  establishes,  beyond  all  doubt,  that  it 
was  agreed  and  understood  that  Carder  retained  a  lien 
upon  the  land  sold  and  conveyed.     This  is  a  suit  be- 
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tween   the    original    parties,    unencumbered    with    any 
equity  of  a  third  and  innocent  party. 
It  id  then  a  question  involving  two  inquiries: 

1.  Was  it  a  statutory  waiver? 

2.  Was  it  a  common  law  waiver  of  the  vendor's  lien  ? 
Section  26,  chapter  80,  Revised  Statutes  (2  Stanton,  230), 

enacted  that  "  where  any  real  estate  shall  be  hereafter 
conveyed,  and  the  purchase  money  or  any  part  thereof  shall 
remain  unpaid,  at  the  time  of  the  conveyance,  the  grantor 
shall  not  thereby  have  a  lien,  unless  it  be  expressly  stated  in 
the  deed  what  part  of  the  consideration  remains  unpaid."  it 
will  be  observed  that  this  statute  does  not  require  that  the 
purchase  money  should  be  payable  by  the  vendee;  it  only 
requires  that  the  deed  should  state  what  part  remains  un- 
paid, no  matter  by  whom.  Does  this  deed  so  specify? 
Could  language  be  more  appropriate  or  explicit  to  speci- 
fy the  unpaid  purchase  price,  when  and  in  what  sums 
it  wa8"/o  be  paid?"  It  is  the  statement  of  the  unpaid 
purhase  price  which  retains  the  lien  by  failing  to  waive 
it;  and  had  the  words /or  which  a  lien  is  reserved  been 
added,  it  would  only  have  been  evidence  of  the  contract, 
and  could  not  of  itself  have  created  a  lien,  for  the  statute 
makes  no  provision  that  such  words  shall  at  all  be  nec- 
essary. But  if  the  direct  and  plain  letter  of  the  statute 
has  been  complied  with  according  to  the  natural  import 
of  the  language,  and  then  to  that  be  superadded  the 
parol  proof  of  a  clear  and  explicit  understanding  that 
a  lien  was  reserved,  would  it  be  anything  but  an  arbi- 
trary, and,  at  least,  a  doubtful  construction,  to  say  the 
statute  disallows  the  lien  because  they  were  the  notes 
of  a  third  party,  instead  of  the  vendee,  which  consti- 
tuted the  unpaid  consideration? 

As  the  unpaid  consideration  was  stated  in   the  very 
language  of  the  statute,  it  cannot  be  a  statutory  waiver. 
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Then,  what  is  the  rule  of  equity,  independent  of  the 
statute,  on  this  subject. 

It  is  well  stated  by  the  Supreme  Court  of  California,  in 
Baum  vs.  Grigsby  {2\  Cal,^  172),  "  when  any  other  inde- 
pendent security  is  taken,  as  a  mortgage  on  the  land,  or 
upon  other  property,  or  the  personal  responsibility  of  a  third 
person^  the  lien  is  held  to  be  waived,  unless  there  is  at  the 
time  an  express  agreement  for  its  retention.  The  taking  of 
a  distinct,  independent  security,  is  presumptive  evidence  of 
waiver  y 

The  Supreme  Court  of  Minnesota,  in  Daughaday  vs. 
Paine  et  aJ.  (6  Min.,  450),  states  the  rule  almost  identi- 
cally as  follows :  "  That  whenever  the  vendor  shall  take 
any  security  for  the  purchase  money  upon  land  sold,  or 
upon  any  other  land,  or  by  pledge  of  chattels,  or  by  the 
absolute  or  conditional  obligation  of  a  third  person,  or  any 
other  security  than  the  personal  obligation  of  the  vendee,  such 
fact  shall  be  deemed  conclusive  of  his  intention  to  aban- 
don his  equitable  lien,  unless  he  retain  it  by  express  agree- 
ment.^^ 

And  the  Supreme  Court  of  Texas,  in  Hutchison  and  wife 
vs.  Patrick  (22  Tez.  R,,  318),  held,  that,  where  the  wife 
was  the  vendee,  and  the  husband  became  personally  re- 
sponsible with  her  on  the  notes  for  the  purchase  price, 
and  a  lien  was  reserved  in  the  deed,  that  this  evidence 
of  a  retained  lien  rebutted  the  presumption  of  a  waiver 
from  the  husband's  becoming  surety. 

Story,  in  his  Equity  Jurisprudence,  section  1224,  says  : 
"Generally  speaking,  the  lien  of  the  vendor  exists,  and 
the  burden  of  proof  is  on  the  purchaser  to  establish  that, 
in  the  particular  case,  it  has  been  intentionally  displaced^ 
or  waived  by  the  consent  of  the  parties.  If,  under  all  the 
circumstances   it  remains   in   doubt,  then   the  lien  attaches.'^'* 
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Again  {section  1226)  he  says :  "  The  taking  of  a  secu- 
rity for  the  payment  of  the  purchase  money  is  not,  of 
itself,  as  it  was  in  the  Roman  law,  a  positive  waiver  or 
extinguishment  of  the  lien.  *  ♦  *  But  the  taking 
a  security  has  been  deemed,  at  most,  as  no  more  than 
a  presumption,  under  some  circumstances,  of  an  inten- 
tional waiver  of  the  lien,  and  not  as  conclusive  of  the 
w^aiver.  And  if  a  security  has  been  taken  for  the  money, 
the  burden  of  the  proof  has  been  adjudged  to  lie  on  the 
vendee  to  show  that  the  vendor  agreed  to  rest  on  that 
security,  and  to  discharge  the  lien.  Naj/y  even  the  taking 
of  a  distinct  and  independent  security^  as,  for  instance^  of  a 
mortgage  on  another  estate^  or  of  a  pledge  of  other  pi^operty^ 
has  been  deemed  not  to  be  conclusive  evidence  that  the  lien  is 
waived.  The  taking  of  bills  of  exchange  drawn  on  and 
accepted  by  a  third  person^  or  by  the  purchaser  and  a  third 
person^  has  also  been  deemed  not  to  be  a  waiver  of  the  lien,  but 
to  be  merely  a  mode  of  payment." 

And  such  may  be  regarded  as  this  settled  American 
law,  as  recognized  in  this  State,  which  ma&es  the  recep- 
tion of  another  security  or  the  taking  a  third  person's 
note  but  presumptive  evidence  at  best  of  a  waiver  of  the 
lien. 

The  only  object  of  the  Revised  Statute  was  to  declare 
the  conveyance  of  the  title,  without  specifying  the  unpaid 
purchase  price,  a  conclusive  waiver  of  the  lieu,  but  made 
no  other  modification  of  the  law  regulating  the  vendor's 
lien.  This  statute  does  not  create  the  lien.  It  was  not  de- 
signed for  any  such  purpose.  Its  object  was  to  declare 
the  conclusive  waiver  of  a  lien  by  a  conveyance,  without 
\  specifying  the  unpaid  purchase  price  ;  but  when  the  unpaid 
',  purchase  price  is  set  out,  whether  this  be  owing  by  the 
\  vendee  or  another,  we  must  look  to  the  law,  as  existing 
before  and  outside  of  this  statute,  to  see  whether  it  has 
or  not  been  waived  by  some  other  act  of  the  parties. 
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The  ancient  rule,  that  an  answer  in  chancery  could  not 
be  overthrown,  except  by  the  evidence  of  two  witnesses, 
or  one  witness  with  strong  corroborating  circumstances, 
was  changed  by  section  142,  Civil  Code,  and  which  has 
been  so  expounded  by  this  court  in  Albro  vs,  Lawson  (17 
B,  JMbn.,  644),  and  Endcrs  vs,  Williams  (1  ^£?/.,  354-5). 
The  verification  of  each  party  to  their  pleadings  now 
being  regarded  as  equivalents,  the  issue  is  to  be  tried 
upon  the  evidence,  as  in  ordinary  actions  at  law. 

The  vendee  has  not  only  failed  to  make  out  the  waiver 
of  lien  by  the  vendor  in  this  case,  but  the  latter  has 
shown  its  existence  by  the  positive  evidence  of  one  wit- 
ness, which  is  strongly  corroborated  by  both  the  recitals 
of  the  deed  and  the  notes.  And  this  court  is  asked  to 
say  that  the  lien  has  been  waived,  without  the  authority 
of  the  statute  against  the  equitable  rules  long  recognized 
as  the  law  in  such  cases,  and  in  utter  disregard  of  all  the 
evidence  establishing  the  positive  intention  of  the  parties 
to  preserve  and  retain  a  lien. 

If  this  statute  is  to  have  such  a  constructive  effect,  it 
will  prove  to  be  one  of  the  most  delusive  and  disastrous 
laws  ever  enacted,  as  it  will  legislate  vendors,  in  many 
instances,  out  of  their  intended  liens,  and  out  of  their 
lands,  as  it  is  believed  the  general  construction  placed 
upon  it  by  the  country  at  large  is,  that  if  the  unpaid  pur- 
chase price  is  set  out  in  a  deed,  whether  this  be  owing  by 
thc'vendee  or  some  other,  that  this  preserves  the  lien,  and 
that  many  such  transactions  have  been  entered  into. 

Upon  the  language  of  the  statute  alone,  unaided  by 
any  extrinsic  proof,  the  construction  must  be  doubtful,  as 
is  attested  by  the  equal  division  of  this  court;  but  whea 
the  judgment  of  the  lower  court  allowing  the  lien  ia 
sustained  by  the  extrinsic  evidence  establishing  a  posi- 
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tive  intention  to  preserve  a  lien,  the  case  becomes  doubly 
formidable. 

But  as  Nichols  remained  good  for  nearly  a  year  after 
the  first  note  fell  due,  and  Carder  took  no  steps  to  collect 
it,  and  as  Pack  still  had  an  interest  in  its  collection,  so 
that  the  lien  upon  bis  land  ought  to  be  so  far  released, 
and  as  he  would  be  injured  to  that  extent  by  Carder's 
own  conduct  and  laches,  it  would  be  unjust  to  allow  Car- 
der now  to  assert  a  lien  for  that  note.  Had  Pack  taken 
Nichols'  note  to  himself  and  assigned  it  to  Carder,  this 
conduct  would  have  released  him,  and  his  equity  is  quite 
as  strong  as  if  he  h^id  assigned  the  note.  No  such  ob- 
jection, however,  exists  as  to  the  second  note.  Nichols 
was,  with  due  diligence,  prosecuted  to  insolvency  upon 
it,  and  Carder  should  be  allowed  a  lien  therefor. 

As  the  pleadings  of  both  parties,  the  deed  and  notes 
and  parol  evidence,  show  that  W.  F.  Carder  was  the 
holder  of  the  equitable  title  and  the  real  vendor,  and 
that  J.  J.  Carder  and  Wallace  were  the  holders  of  the 
legal  title,  having  sold  to  him,  and  that  Nichols'  notes 
were,  by  arrangement  between  him  and  Pack,  made 
payable  to  him,  how  he  can  be  called  or  adjudged  as  a 
stranger  to  the  transaction  or  conveyance,  is  past  my 
legal  comprehension. 

Judge  Hardin  concurs  with  the  Chief  Justice  in  this 
opinion.     It   results,   therefore,   that   the  judgment  can 
only  be  reversed  as  to  the  note  first  due,  and  must  be 
affirmed  as  to  the  other. 
VOL.  rv — ^9 
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JUDGE    ROBERTSON    dilitbbkd    thi    followimo   opinioh,    in    which 
JUDGE  PETERS  concurred: 

On  the  25th  of  August,  1865,  J.  J.  Carder  and  Henry 
Wallace,  holding  the  legal  title,  and  W.  F.  Carder  own- 
ing the  equitable  right,  to  a  tract  of  land  of  about  one 
hundred  and  twenty  acres,  near  Williamstown,  Grant 
county,  Kentucky,  sold,  and  J.  J.  Carder  and  H.  Wal- 
lace conveyed  to  Joshua  Pack  the  tract  for  the  consid- 
eration of  four  thousand  four  hundred  and  sixty-seven 
dollars  and  seventy-five  cents,  payable  in  two  equal  in- 
stallments, one  on  the  25th  of  December,  1865,  and  the 
otl^er  on  the  25th  of  December,  1866,*by  G.  W.  Nichols, 
who,  being  indebted  to  that  extent  to  Pack,  for  money 
loaned  or  deposited,  and  the  vendor's  refusing  to  trust  Pack, 
executed  to  W.  F.  Carder,  alone,  his  own  notes  for  each 
of  those  installments.  The  conveyance,  reciting  those 
facts,  reserved  no  express  lien  on  the  land.  On  the  5th 
of  February,  1866,  W.  F.  Carder  assigned  to  H.  Wallace 
the  note  for  the  last  installment;  and  on  the  2d  of  Jan- 
uary, 1867,  no  portion  of  the  assigned  note,  and  only 
about  half  of  the  other,  having  been  paid,  two  separate 
and  afterwards  consolidated  petitions  in  equity  were  filed 
against  Nichols  and  Pack  for  enforcing  payment  by  a 
sale  of  the  land,  each  petition  claiming  a  lien  and  alleg- 
ing that  a  conventional  express  lien  was  omitted  through 
inadvertence  or  mistake. 

Pack's  answer  denied  the  entire  allegations  as  to  lien, 
and  insisted  that  Nichols'  notes,  in  discharge  of  Nichols' 
debt  to  him,  were  given  and  accepted  as  satisfaction  by 
Pack,  and  as  a  waiver  of  lien. 

During  the  progress  of  the  case,  the  circuit  court 
ai^judged  against  Nichols  the  payment  of  the  balance 
due  on  his  notes,  and  a^i.  fa.  to  enforce  the  judgment 
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having  been  returned  "no  property,"  the  court  after- 
wards, on  final  hearing,  decreed  the  sale  of  Pack's  land 
to  satisfy  that  personal  judgment  against  Nichols. 

This  appeal  seeks  the  reversal  of  the  decree  for  the 
sale  of  the  land,  which  seems  to  this  court  erroneous, 
on  the  ground  that  Pack,  never  having  been  personally 
liable  for  the  consideration,  there  is  no  lien,  either  ex- 
press or  implied,  on  his  land. 

The  pleadings,  exhibits,  and  oral  evidence,  though  in 
some  respects  rather  vague,  yet  authorize  the  inference 
that  Pack's  only  resource  for  buying  a  home  was  his 
money  in  the  hands  of  Nichols,  then  accredited  as  not 
only  solvent,  but  rich  and  safe ;  that  it  was  his  object 
to  convert  that  fund  into  the  land  which  he  bought,  and 
that  only  for  the  accommodation  of  Nichols,  who  pre- 
ferred not  to  pay  Pack  immediately,  the  vendors,  unable 
to  sell  without  such  payment  or  an  extension  of  credit 
by  themselves  to  Nichols'  equivalent  to  payment,  so  far 
as  Pack  was  concerned,  chose  to  take  Nichols'  notes  on 
time  as  so  much  money  thereby  paid  by  him  to  Pack 
and  by  Pack  to  them. 

Why  else  did  they  not  take  Pack's  assignment  of  the  Nich- 
ols debt,  or  Packs  note  with  Nichols  as  surety  ? 

The  deduction  from  this  sufficiently  sustained  hypothe- 
sis is,  that  the  land  being  sold,  not  on  the  credit  of  Pack, 
but  on  that  of  Nichols  alone,  the  acceptance  of  Nichols' 
notes  was  understood  as  payment  by  Pack  of  the  whole 
consideration,  and  by  Nichols  of  his  debt  to  Pack ;  and 
that,  consequently,  Pack  neither  owes,  nor  ever  owed,  the 
appellees  anything  for  the  land. 

The  only  consistent  construction  of  all  the  facts  is,  that 
Pack  fiigreed  to  buy  the  land  if  the  vendors  would  take 
Nichols  for  pay,  and  substitute  him  as  the  debtor,  where- 
by Pack  surrendered  all  right  to  interest  to  accrue  of 
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Nichols'  debt  to  him,  and  all  control  over  the  collection 
of  the  debt.  And  it  seems  to  us  that  the  recitals  in  the 
conveyance  corroborate  this  conclusion,  and  not  only  do 
not  imply  a  lien,  but  a  waiver  of  it;  and  the  authorities 
show  that,  even  without  that  substitution,  the  acceptance 
of  the  notes  presumptively  waived  all  lien. 

Before  the  enactment  of  the  26th  section  of  the  Revised 
Statutes,  chapter  80,  page  230,  a  vendor  of  land  not  fully 
paid  for,  held,  if  he  took  no  other  collateral  security,  an 
implied  equitable  lien  on  the  land,  which  he  might  loose 
in  favor  of  a  subsequent  purchaser  or  creditor  of  the  ven- 
dee, without  actual  or  constructive  notice  of  the  lien. 
The  object  of  this  26th  section  was  to  prescribe  a  certain 
mode  of  giving  that  notice  on  the  face  of  the  deed  itself. 
Such  a  deed  does  not,  as  hitherto  expounded  by  this 
court,  g^ivtf  a  lien,  but  only  affords  proof  that  the  equitable 
lien  has  been  waived,  unless  the  deed  contains  the  pre- 
scribed recitals. 

The  recitals  in  the  conveyance  in  this  case  show  that 
the  entire  consideration  remained  unpaid,  but  was  to  be 
paid  by  Nichols,  who  had  executed  two  notes  for  it  to  a 
person  no  party  to  the  deed.  There  could  have  been  no 
implied  lien  in  favor  of  the  holders  of  the  legal  title,  who 
made  the  conveyance  to  Pack  without  owning  any  bene- 
ficial interest  in  the  land  or  in  the  consideration.  Nor,  as 
the  deed  did  not  show  that  W.  F.  Carder,  to  whom  Nich- 
ols' notes  were  executed,  was  beneficial  owner  of  the 
land,  or  why  he  was  the  obligee,  could  a  lien  be  implied 
in  his  favor.  The  recitals,  therefore,  could  not,  as  con- 
templated by  the  statute,  have  operated  as  notice  either 
that  a  lien  was  reserved,  or  in  whose  favor ;  but  showing^, 
as  they  did,  that  the  consideration  was  to  be  paid  by  one 
stranger  to  another  stranger,  they  imported  that  there  wa» 
no  lien,  and  especially  against  Pack,  who  seemed  to  be 
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not  liable  for  any  part  of  the  consideration.  It  seems  to 
us  that  the  deed  does  not  recognize  a  lien  any  more  than 
if  it  had  not  stated  that  the  consideration  had  not  been 
paid  ;  and  the  statute  provides,  that  without  the  required 
recital  in  the  deed, "  the  vendor  shall  not  thereby  have  a 
iieny  The  non-conformity  of  the  recital  to  the  statute 
operated,  therefore,  as  a  waiver  of  any  lien,  and  as  no- 
tice to  the  world  that  the  land  in  Pack's  hands  was  unen- 
cumbered.    {Chapman  vs.  Stockwill,  18  B.  Mon.,  653.) 

The  recital  does  not  appear  to  have  been  made  for  the 
purpose  of  securing  a  lien,  but  only  to  show,  as  every 
conveyance  should,  the  extent  and  character  of  the  con- 
sideration, who  was  to  pay  it,  and  to  whom.  And  it 
seems  to  us  difficult  for  scrutiny  to  detect  any  evidence 
that  Pack  owed,  or  was  in  any  way  to  be  responsible 
for,  the  consideration,  or  that  the  recital  was  made  for 
reserving  a  lien  on  his  land.  Had  there  been  any  such 
design,  we  must  think  that  it  would  have  been  indicated 
by  some  other  phraseology  more  specific  and  intelligible. 

This  conclusion,  obvious,  as  we  think,  on  the  face  of 
the  deed,  is  fortified  by  the  following  extraneous  consid- 
erations : 

.  1.  It  is  intrinsically  incredible  that  Pack  would  have 
consented  to  the  extension  of  credit  to  Nichols — to  sus- 
pend his  own  right  to  collect  his  debt  then  due  by  a  sol- 
vent debtor — to  surrender  indejinite  control  over  it  to  the 
vendors  not  liable  to  him  for  diligence  as  assignees — and  to 
still  hold  his  land  subject  to  the  payment  of  a  debt  which 
he  thought  he  had  paid,  and  the  most  of  which  might  be 
and  has  been  lost  by  the  indulgence  and  extended  credit 
of  the  vendors. 

2.  If  a  lien  had  been  intended,  it  is  probable  that  the 
circuity,  delay,  and  expense  of  the  suit  against  Nichols 
on  his  notes,  would  have  been  avoided  by  a  suit  at  once 
for  enforcing  payment  out  of  the  land. 
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3.  If,  in  such  a  casCy  a  lien  on  the  land  had  been  intend- 
ed, there  can  be  no  reasonable  excuse  for  not  expressing 
it  in  the  deed,  instead  of  constructively  expressing  a  neg- 
ative idea. 

4.  The  appellees  themselves  seem  to  have  thought  this 
when  they,  in  the  progress  of  the  case,  amended  their  pe- 
tition by  abandoning  an  implied  lien  and  asserting  an 
oral  argument  for  an  express  lien,  and  averring  that  it 
was  omitted  through  mistake. 

5.  Nichols,  who  was  a  principal  in  the  negotiation, 
and  present  when  the  deed  was  executed,  testifies  that 
he  heard  nothing  about  a  lien. 

6.  The  appellant's  step-son  testifies  to  facts  conducing 
to  the  presumption  that,  after  Nichols  had  proved  insol- 
vent, the  appellees  did  not  hold  the  appellant  responsible, 
or  rely  on  a  lien  on  his  land. 

These  considerations,  fully  and  fairly  weighed,  author- 
ize the  judicial  \;ouclu6ion  that  all  resulting  lien  secura- 
ble  by  the  statute  was  waived,  and  that  there  is  no  suffi- 
cient proof  of  an  express  contract  for  a  written  lien. 
And  these  same  facts  not  only  do  not  repel,  but  fortify 
the  prima  facie  presumption  of  a  waiver  of  all  lien  on 
Pack's  land  by  the  acceptance  of  Nichols^  notcsy  even  as 
collateral  security  only.  Nor  can  we  see  how,  against  these 
facts,  thai  presumption  has  been  neutralized. 

Under  these  circumstances  it  would  appear  hard  for  the 
appellant,  without  imputed  fault,  to  lose  both  his  money 
and  his  land.  And  it  does  seem  to  us  that  such  an  ap- 
peal to  a  court  of  conscience  for  its  extraordinary  aid  in 
forcing  such  a  double  loss  for  the  benefit  of  negligent 
parties,  should  not  be  heeded.  The  petition  ought  to  be 
dismissed. 

This  is  the  opinion  of  Judges  Robertson  and  Peters, 
who  would  concur  in  a  total  reversal ;  but  the  Chief  Jus- 
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TicE  and  Judge  Hardin  not  concarring,  equal  division  of 
the   court  prevents   such   a  reversal.     The  court  is,  of 
course,  unanimous  in  the  partial  reversal  adjudged  hi  * 
the   separate   opinion   of  the   Chief   Justice   and  Jui^^i 
Hardin. 


CASK  28— TAXATION— OCTOBER  8. 


Thomas,  gd'n,  &c.,  vs.  Mason  County  Court.     ^09  m 


APPEAL  FEOM  MABOM  COUNTT  COORT. 

1 .     A  debt  doe  or  owing  to  a  citizen  of  Kentucky  bj  a  citizen  of  another 

State,  is  taxable  In  Kentucky  as  part  of  the  wealth  of  the  State. 
3.     If  a  fiind  belonging  to  a  citizen  of  Kentnckj  is  employed  for  bis  benefit 

in  another  State,  and  is  there  taxed  as  his  property,  it  is  not  taxable 

in  Kentucky. 
3.      Borrowed  capital  in  Ohio  is  taxable  in  that  State  as  the  borrower's 

property,  and  the  debt  dae  to  the  lender  in  Kentucky  is  taxable  M 

the  lender's  property  in  Kentucky. 

Stanton  &  Throop,  For  Appellant, 

CITED— 
Revised  StatuteSy  Equalization  Act  of  1852. 
Revised  Statutes  of  Ohio,  vol,  2,  pp.  1441-42,  sec.  4. 

W.  S.  Frank,  For  Appellee, 

CITEIX— 
Revised  Statutes^  sec,  12,  2  Stanton^  253. 

7  Dana,  343 ;  Johnson  vs.  Commonwealth. 
Loughborough,  Statutes  1837-8,/?.  511. 
Acts  of  1845,  p.  80. 

8  B.  Mon.y  2 ;  Commonwealth  vs.  Hojfs. 
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JUDGE  ROBERTSON  dbliybebd  tbk  opinion  or  thb  court: 

Mary  F.  Thomas,  an  infant,  and  her  statutory  guard- 
ian, O.  H.  P.  Thomas,  both  resident  in  the  city  of  Mays- 
ville,  Kentucky,  moved  the  county  court  of  Mason  to 
reduce  to  ten  thousand  dollars  an  assessment  to  the 
amount  of  twenty-two  thousand  dollars,  which  had  been 
made  for  the  year  1867,  against  her  or  her  guardian, 
under  the  equalization  law*;  and  they  now  complain 
that  the  court  erroneously  overruled  the  motion. 

it  appears  that  her  father  and  her  guardian,  partners 
in  business  in  Maysville,  had,  before  the  father's  death, 
advanced  to  the  mercantile  house  of  Poyntz  &  Bruce, 
in  Cincinnati,  money,  to  be  employed  in  the  business  of 
that  house,  which  agreed  to  pay  the  taxes  on  it  in  Ohio, 
and  to  pay  indefinite  interest  for  the  use  of  it.  It  seems 
agreed  that  the  father's  interest  in  that  fund  was  twelve 
thousand  dollars,  and  as  such,  the  guardian  listed  it,  to- 
gether with  ten  thousand  dollars  in  his  hands,  in  Mays- 
ville, for  taxation,  in  Mason  county;  but  ascertaining 
that,  for  the  same  year,  Poyntz  &  Bruce  had  been  taxed 
under  a  local  law  of  Ohio  for  the  same  fund,  and  had 
paid  the  tax,  he  made  the  motion  in  this  case  to  test  its 
liability  to  taxation  also  in  Kentucky  as  the  property  of 
his  ward. 

Until  a  settlement  of  the  accounts  of  the  partnership 
with  her  deceased  father,  the  precise  amount  of  her  in- 
terest in  the  Cincinnati  fund  cannot  be  known ;  but,  as 
the  parties  seem  to  agree  that  it  is  at  least  twelve  thou- 
sand dollars,  we  must  so  assume  it  to  be ;  and  although 
it  may  never  have  actually  come  to  the  hands  of  the 
guardian,  yet  it  may  be  taxable  in  Kentucky  as  her  prop- 
erty. 

If  that  fund  had  been  taxed  as  her  property  in  Ohio, 
it  ought  not  to  be  taxed  again  in  Kentucky ;  but  unless 
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it  had,  as  hers,  been  in  an  agent's  hands  in  Ohio,  the 
law  of  that  State  did  not  authorize  the  taxation  of  it  as 
her  property,  but  required  Poyntz  &  Bruce  to  pay  tax  on 
it  as  their  own  property,  used  for  their  own  benefit ;  and 
it  does  not  appear  that  it  was  held  by  Poyntz  &  Bruce  as 
her  trustees,  or  for  her  use,  but  rather  that  it  was  used  by 
them  for  their  own  benefit  as  borrowed  capital.  Then  it 
was,  by  a  statute  of  Ohio,  subject  to  taxation  as  their 
property,  and  by  a  statute  of  Kentucky  her  interest  in 
it,  being  her  property  here,  was  also  liable  to  assessment 
as  a  part  of  the  revenue  of  Kentucky.  Borrowed  capital 
in  Ohio  is  taxable  as  the  borrower's  property  there,  and 
the  debt  due  to  the  lender  in  Kentucky  is  taxable  here 
as  her  property.  In  this  case,  the  ward's  right  to  the 
money  in  Ohio  is  a  portion  of  the  wealth  of  Kentucky, 
and  ought  tp  contribute  to  the  burthens  of  the  govern- 
ment which  protects  her ;  and  if  it  could  escape  contribu- 
tion by  lending  it  in  Ohio,  a  knowledge  of  that  fact  would 
encourage  the  exhausting  deportation  of  the  money  of 
Kentucky  to  augment  the  wealth  of  some  other  State. 

Consequently,  concurring  as  this  court  does  with  the 
county  court,  that  the  debt  due  to  the  ward  in  Ohio  is 
her  property  here,  and  legally  assessable  for  taxation  in 
Mason  county,  the  judgment  of  that  court  is  affirmed. 
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CA8E  29— PETITION   EQUITY— OCTOBER  9. 

McMahon  vs.  Lewis. 

APPBAL   FROM    DAVIBS8  CIBCUIT  OOURT. 

WhiUt  under  the  ttatute  a  married  woman^  having  esiaUj  may  bind  herself /ctr 
neceaarietf  it  ie  essential -ihAi  the  credit  originally  should  be  gifen  to 
her,  and  not  alone  to  her  husband;  for  if  to  him  alone,  and  she  after- 
wards signs  a  note  with  him  therefor,  she  will  not  then  be  an  original 
debtor,  but  a  mere  surety,  and  her  property  cannot  be  subjected  to  its 
payment. 

Sweeney  &  Stuart,  For  Appellant, 

CITED— 
Revised  Statutes^  sec,  1,  art.  2,  chap.  — ,  2  Slant. y  8, 

2  Met.,  252  ;  Pell  vs.  Cole. 

3  Met.,  335 ;  Marshall  vs.  Miller. 

Ray  &  Hardin,  For  Appellee, 

CITED— 
2  Stanton,  page  8. 

CHIEF  JUSTICE  WILLIAMS  dblitbrbd  thb  opinion  of  thb  court: 

The  store  account  of  appellant,  though  for  necessaries 
for  the  family,  was  charged  alone  to  appellee's  husband, 
and  the  only  witness  who  testified  being  appellant's 
clerk,  does  not  state  that  credit  was  given  to  Mrs.  Lewis. 

When,  by  a  subsequent  arrangement,  her  husband  gave 
his  note  to  Sinnett,  and  she  signed  it  with  him  and  An- 
derson, and  appellant  also  signed  it,  she  must  be  regarded 
as  a  security,  and  not  as  a  principal. 

Whilst  under  our  statute  a  married  woman,  having 
estate,  may  bind  herself  for  necessaries,  it  is  essential 
that  the  credit  originally  should  be  given  to  her,  and  not 


Digitized  by 


Google 


SUMMER    TERM,    1808.  189 

Todd  Ts.  Gaplioger. 

alone  to  the  husband ;  for  if  to  him  alone,  she  will  not 
then  be  an  original  debtor,  but  a  mere  security. 

The  court  properly  refused  to  subject  her  property  to 
the  payment  of  the  debt  after  McMahon  had  taken  it  up 
from  Sinnett. 

Judgment  affirmed. 


CASE  30— PETITION  ORDINARY— OCTOBER  9. 

Todd  vs.   Caplinger. 

APPEAL   FROM   SBELBT   CIRCUIT   COURT. 

1 .  Todd  sold  and  delivered  a  horse  in  1860  to  Caplinger  for  $225,  to  be  paid 

-when  Bell  and  Everett  should  carry  the  electoral  vote  of  Kentucky. 
Bell  and  Everett  then  being  candidates,  did  carry  the  electoral  vote 
of  Kentucky.  Todd  saed  on  the  obligation,  and  also  alleged  an 
implied  assampsit  to  pay  a  reasonable  price  for  the  horse  within  a 
reasonable  time.  Held — that  the  contract  was  a  bet  on  an  election, 
and  forbidden  by  law,  and  that,  as  the  law  would  not  enforce  the  ex- 
preas  contract^  it  would  not  imply  one  that  could  be  enforced  for  such  a 
vicious  and  unlawful  consideration.  (Commonwealth  ve.  Shoute^  16 
B.  Mon.,  328.) 

2.  When  the  loser  receives  the  thing  bet,  as  the  horse  in  this  case,  it  is  not 

forfeited  to  the  Commonwealth.  The  act  of  March  6,  1854  (I  Stan- 
Urn.  568),  section  1,  provides,  that  ^^{f  the  person  winning  shall  receive 
the  sum  of  money  or  other  thing  so  hety"  *  *  ♦  it  ^^  shall  he  forfeited 
to  the  Commonwealth V 

3.  When  a  party  deliberately  enters  into  a  contract  or  transaction  forbidden 

by  law,  he  cannot  recover  upon  the  express  contract,  nor  will  the  law 
imply  one  for  him. 

C.  M.  Harwood,  For  Appellant, 

CITED - 
Act  of  March  6, 1854,  sec.  1,  1  Stanton^  568. 
18  B.  Mon.f  122;  Love  vs,  Harris. 
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Bullock  &  Davis,  For  Appellee, 

CITED— 
Session  acts^  1853-4,  page  72. 
18  B,  Mon.j  122  ;  Love  vs.  Harris. 

CHIEF  JUSTICE  WILLIAMS  delivbrbd  the  opinion  op  thb  court: 

Todd  sold  and  delivered  to  Caplinger  a  horse  August 
9th,  1860,  at  $225,  to  be  paid  for  when  Bell  and  Everett 
should  carry  the  electoral  vote  of  Kentucky,  they  then 
being  candidates  for  President  and  Vice  President  of  the 
United  States.  Bell  and  Everett  did  carry  the  electoral 
vote  of  Kentucky  at  the  then  pending  election,  and  the 
horse  not  being  paid  for,  Todd  sued  on  said  obligation 
February  20,  1867,  to  which  Caplinger  set  up  for  defense 
that  it  was  a  bet  upon  an  election  and  within  the  denun- 
ciations of  our  statute  against  the  same ;  also,  that  the 
claim  was  barred  by  the  statute  of  limitations.  After 
which  Todd  filed  an  amended  petition,  going  on  the 
implied  assumpsit  to  pay  a  reasonable  price  for  the 
horse  within  a  reasonable  time,  and  averring  his  value 
to  be  $225;  and,  in  avoidance  of  the  statute  of  limita- 
tions, averred  that  some  fifteen  months  aftfer  the  delivery 
of  the  horse  Caplinger  departed  out  of  the  State  to  parts 
unknown  to  him,  and  entered  the  military  service  of  the 
late  "  Confederate"  government;  to  which  Caplinger  an- 
swered, denying  that  the  horse  was  worth  more  than 
one  hundred  dollars;  denying  that  he  ever  purchased 
said  horse  save  as  upon  the  event  of  Bell  and  Everett 
carrying  the  electoral  vote  of  Kentucky ;  admitting  that 
he  had  entered  the  Confederate  military  lines  in  Sep- 
tember, 1861,  and  remained  therein  until  March,  1865  ; 
but  denies  that  this  prevented  Todd  from  suing,  and 
relies  upon  the  bar  by  time. 

The  evidence  established  the  sale  and  delivery  at  two 
hundred  and  twenty-five  dollars,  and  the  promise  to  pay 
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upon  the  event  of  Bell  and  Everett's  receiving  the  elec- 
toral vote  of  Kentucky ;  and  that  the  horse  was  worth 
not  exceeding  one  hundred  and  fifty  dollars ;  whereupon, 
the  court,  at  Caplinger's  instance,  instructed  the  jury  to 
find  for  him,  and  refused  to  instruct,  at  Todd's  instance ; 
that  the  sale,  upon  the  event  of  Bell  and  Everett  receiv- 
ing the  electoral  vote  of  Kentucky,  was  no  bar  to  his 
recovering  the  real  value  of  the  horse,  nor  was  he  barred 
by  time. 

The  jury  having  found  for  defendant,  and  the  court 
having  refused  to  set  aside  the  verdict,  the  plaintiff  has 
appealed. 

The  first  question  is,  was  plaintifi*  barred  by  our  statute 
of  March  6th,  1854  (1  Slant.  Rev.  StaL,  668),  which  pro- 
vides for  a  fine  upon  both  parties  of  one  hundred  dollars 
for  betting  on  elections,  as  therein  named ;  also,  "  if  the 
person  winning  shall  receive  the  sum  of  money  or  thing 
bet,  *  *  it  shall  be  forfeited  to  the  Commonwealth;" 
and,  by  section  2,  the  fines  and  money  or  property  recov- 
ered by  indictment  or  suit,  as  therein  provided,  shall  go — 
two  thirds  to  the  Common  School  Fund,  and  the  remain- 
der to  the  Commonwealth's  Attorney. 

It  is  contended,  upon  the  authority  of  Love  vs.  Harris 
(18  B.  Mon.y  122),  that  this  horse  was  forfeited  to  the 
State,  and  that  neither  the  horse  nor  his  value  could  be 
recovered  by  Todd. 

It  will  be  observed  that  the  forfeiture  provided  in  said 
statute  is  upon  the  condition  that  the  winner  shall  receive 
the  thing  bet ;  and  such  was  the  case  in  Love  vs.  Harris ; 
but  here  it  is  the  loser  who  has  received  the  thing,  to-wit: 
the  horse^  and  the  winner  has  received  nothing.  The  stat- 
ute does  not  forfeit  the  money  or  thing  bet ;  if  so,  the 
property  or  money  of  both  parties  would  be  forfeited  so 
soon  as  bet,  without  any  regard  to  the  event  and  deter- 
mination as  to  which  should  be  the  winner. 
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The  policy  of  the  statute  is  to  fine  each  party  for  its 
violation,  without  regard  to  which  be  winner  or  loser; 
and  then,  in  order  to  take  all  motive  of  its  violation  from 
the  winner,  to  forfeit  whatever  he  may  have  received  aa 
winner,  else  he  might  be  able  to  pay  the  fine  and  still 
profit  by  violating  the  statute. 

But,  notwithstanding  this  horse  was  delivered  by  appel- 
lant to  appellee  upon  an  illegal  and  vicious  express  con-- 
tracts  which  cannot  be  enforced,  it  is  insisted  that  the 
law  will  imply  an  assumpsit  to  pay  his  reasonable  value. 

In  Commonwealth  vs,  Shouse  (16  B.  Man,,  328)  this  court 
held,  "  that  a  sale  of  property,  to  be  paid  for  at  its  fair 
value,  or  at  more  than  its  fair  value,  in  a  certain  event  of 
a  pending  election,  and  not  to  be  paid  for  at  all,  or  to  be 
paid  for  at  more  or  less  than  its  real  value,  as  understood 
between  the  parties,  in  a  different  event  of  the  same 
election,  is  in  substance  a  bet  upon  the  result  of  the 
election." 

In  Brown's  adm^r  vs.  LangfortTs  admW,  3  Bibb,  500,  this 
court  said,  that  "  where  there  is  a  condition  or  covenant 
to  do  sevttftil  things,  a  part  of  which  is  against  the  com- 
mon law  and  the  rest  lawful,  the  condition  or  covenant 
will  be  void  as  to  so  much  as  is  unlawful,  and  good  for 
the  residue.  But  this  doctrine  does  not  hold  where  a 
part  of  the  consideration  is  unlawful.  There  is  no  question 
that  a  promise  founded  upon  several  considerations,  one  of 
which  is  vicious,  is  void;^^  and  the  covenant  being  founded 
in  part  upon  future  concubinage,  was  held  void.  And  in 
Daniel  vs^.  Daniel,  6  Dana,  91,  this  court  said,  **  it  is  unques- 
tionably true,  that  if  part  of  the  consideration  of  a  con- 
tract be  illegal,  or  against  sound  morals  or  public  policy, 
the  whole  contract  is  void,  and  no  part  of  it  can  be  en- 
forced. Ex  turpi  contractu  oritur  non  actio. ^^  {Chitty  on 
Contracts,  215-18.) 
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In  Stoan  vs.  Chandler  and  Phillips^  8  B.  Mon,,  98,  in  which 
Swan  had  feloniously  bitten  off  Lanham's  ear,  and,  in 
compromise  of  the  cause  of  litigation,  had  paid  Lanham 
money,  and  executed  the  note  sued  upon,  this  court  said  : 
"  Whether,  therefore,  the  right  of  Lanham  to  redress  for 
the  personal  injury  he  sustained,  did  or  not,  form  one  of 
the  elements  of  the  contract  between  them,  and  consti- 
tuted a  portion  of  the  consideration  of  the  note  sued  on, 
is  unimportant,  if  the  other  object  contemplated  by  them, 
and  which  evidently  formed  the  chief  inducement  to  the 
agreement,  was  illegal,"  it  being  to  stop  the  prosecution 
by  indictment,  and  in  which  Lanham  was  not  to  appear 
as  a  witness,  was  held  to  be  illegal  and  void. 

Gardner  vs,  Maxey^  0  B.  Mon.y  00,  was  a  suit  upon  a 
note  executed  in  consideration  that  Sturgeon  would  dis- 
miss his  action  of  assault  and  battery  against  Gardner, 
and  would  not  appear  as  a  witness  before  the  grand  jury 
to  have  an  indictment  found,  it  was  held  that  the  latter, 
being  an  illegal  consideration,  vitiated  the  whole  contract, 
and  the  court  said :  '*  If,  by  entering  into  this  illegal  con- 
tract, the  party  injured  should  have  precluded  himself 
from  all  remedy  for  recovering  compensation  for  the  pri- 
vate injury  which  he  may  have  sustained,  he  will  have  no 
right  to  complain  that  the  attempted  injury  has  recoiled 
upon  himself,"  he  having  dismissed  his  private  action; 
the  court  also  saying,  "  the  right  of  avoiding  a  contract, 
having  for  its  object  or  consideration  the  defeat  of  the 
law  itself,  is  oMowed  not  for  the  advantage  of  the  party,  but 
for  the  benefit  of  the  public.^^ 

In  Collins  vs.  Murcll  (2  Met.,  163),  this  court  held,  that  a 
note  given  for  borrowed  money,  a  portion  of  which  was 
loaned  for  the  purpose  of  gaming,  was  held  as  void  in 
toto,  and  this  notwithstanding  the  money  was  loaned  in 
Cincinnati  to  be  used  there,  but  the  note  executed  in 
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Kentucky.  And  in  BuU^  4*^.,  v$,  Harragan^  Sf^.  (16  B. 
Mon.y  352),  where  the  plaintiffs  sued  the  defendants  for 
lightning-rods  sold  and  delivered,  which  were  the  pro- 
ducts of  Pennsylvania,  it  being  illegal  to  peddle  such 
articles  without  a  license,  it  was  held  the  contract  was 
void,  and  no  recovery,  either  upon  the  express  contract 
or  for  the  value  of  the  rods  upon  an  implied  assumpsit, 
could  be  recovered. 

AH  of  these  cases  show  that  when  a  party  deliberately 
enters  into  a  contract  or  transaction  forbidden  by  law, 
he  cannot  recover  upon  the  express  contract,  nor  will 
the  law  imply  one  for  him.  It  would  indeed  be  singularly 
inconsistent  for  the  law  to  denounce  the  express  contract 
as  illegal  and  vicious,  and  then  turn  around  and  imply 
one  for  the  parties.  Had  the  plaintiff  in  this  case  de- 
livered the  horse  to  the  defendant  at  its  real  value,  to  be 
paid  when  Bell  and  Everett  should  carry  Kentucky,  this 
would  have  been  a  bet  within  the  denunciations  of  the 
statute  as  decided  in  Commonwealth  vs,  Shoiise;  and  the 
express  contract  vicious,  would  the  law  refuse  to  sus- 
tain the  express  contract  to  pay  one  hundred  and  fifty 
dollars,  the  real  value  of  the  horse,  because  of  its  illegal- 
ity, and  then  raise  an  implied  one  to  pay  the  one  hundred 
and  fifty  dollars?  The  law  is  not  thus  inconsistent  \^ith 
itself.  As  heretofore  said  by  this  court,  this  plea  is  sus- 
tained for  the  public  benefit  and  not  the  private  advan- 
tage of  the  party.  What  might  have  been  the  aspect  of 
the  case  had  a  creditor  of  Todd  sued,  we  do  not  inti- 
mate ;  but  he  cannot  recover. 

Judgment  affirmed. 
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CASE  31— PETITION  EQUITY— OCTOBER  10. 

Moorman   vs.    Beaiichamp. 

APPEAL    FEOJf    DAYIKSS   CIRCUIT   COURT. 

1.  A  denial  in  an  answer,  which  is  not  sacb  as  the  Code  requires,  dispenses 

with  extra  neons  proof. 

2.  An  affirniiitive  alle^cation  in  an  answer,  that  the  lien  attempted  to  be 

enforced  bj  the  plaintiff,  had  been  waived,  is  not  of  itself  proof  of 
snch  alleged  waiver. 

James  Weir,  For  Appellant. 

Sweeney  &  Stuart,  For  Appellee, 

CITED— 
13  B.  Mon,,  412;   Wilson,  4^.,  vs.  Sopcr. 

JUDGE  ROBERTSON  deliverbo  the  opinion  of  the  court: 

The  justice  of  this  case  is  rather  vexatiously  obscured 
by  the  absence  of  all  evidence,  except  what  may  be  iu- 
fcrred  from  the  petition  and  answer,  on  which  alone  the 
judgment  was  rendered  in  favor  of  the  appellee  as  a  sub- 
stituted creditor  of  the  partnership  property. 

The  denial  of  his  judgment  and  execution  is  not  such 
as  the  Code  required ;  and,  therefore,  the  answer  dis- 
penses with  extraneous  proof. 

The  sale  by  the  partner  Fletcher  of  his  interest  in  the 
firm,  may  have  waived  his  lien  as  partner,  so  as  to  pre- 
clude the  appellee's  subrogation  thereto  over  Fletcher's 
individual  creditors;  but  there  is  no  proof  of  any  such 
waiver  of  the  lien  of  the  other  partner,  Burks.  The 
affirmative  allegation  to  that  effect  in  the  answer  is  not 
itself  proof,  and  is  unsustained  by  any  other  evidence. 

VOL.   IV — 10 
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Consequently,  as  there  is  no  proof  of  any  waiver  of 
Barks'  lien,  the  appellee  appears  to  be  entitled,  by  substi- 
tution, to  the  benefit  of  it;  and,  on  this  ground,  the  judg- 
ment seems  to  be  right,  and  is,  therefore,  affirmed. 


CASE  32— PETITION  EQUITY— OCTOBER  10. 

Harrison  vs.  GriflSth,  Ac. 

▲PPIAL   FBOM   DATIUa  01BGUIT  COVBT. 

1 .  A  widow  is  entitled  to  dower  in  what  remains  of  the  proceeds  of  the 
sale  of  a  house  and  lot,  to  which  her  husband  held  an  equitable  title 
at  his  death,  after  satisfying  a  vendor's  lien,  and  also  satisfying  an 
execution  lien  in  favor  of  the  Commonwealth  against  him  as  sheriff, 
to  satisfy  which  he  had  surrendered  the  house  and  lot  in  writing. 

1.  A  surrender  in  writing  of  real  estate,  to  be  leried  npon  and  sold  t« 
satisfy  an  execution,  must  be  regarded  as  so  far  an  alienation  of  the 
equitable  title. 

3.  Dower  in  money  is  directed  to  be  set  apart  by  requiring  the  widow  to 
give  bond  for  its  return  at  her  death,  or  by  paying  her  absolutely  the 
present  value  of  her  dower  interest,  to  be  estimated  according  to  the 
American  annuity  and  life  tables,  taking  into  consideration  her  age, 
health,  and  probable  duration  of  life. 

Bat  &  Hardin,  For  Appellant, 

CITED- 
Revised  Statutes,  sec.  3,  2  Stanton,  262. 
4  Man,,  339 ;   Tevis  vs.  Steele. 
12  B.  Mon.y  266;  McClure  vs.  Harris, 
Revised  Statutes,  art.  \b,chc^.  36,  1  Canton,  488. 
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Sw£EN£T  &  Stuart,  For  Appellees^ 

CITED— 
18  B,  Mon.y  113  ;  Gully  vs.  Ray. 
16  B.  Mon.y  117  ;  Heed  and  wife  vs.  Ford. 

3  Mct.y  349  ;  Moore  vs.  Simpson. 

4  J.  J.  M.y  589 ;  Major  vs.  Deer. 

2  B.  Mon.y  256 ;  Read  vs.  Hensley. 
Revised  Statutes^  sec.  6,  curt.  12,  chap.  83. 

CHIEF  JUSTICE  WILLIAMS  dbuvbbbd  thb  opinion  or  thb  court: 

Warfield  had  sold  to  J.  G.  Harrison,  the  husband  of 
appellant,  a  house  and  lot  in  Owensboro,  and  gave  his 
title  bond  for  a  conveyance  on  the  payment  of  the  re- 
maining purchase  price  of  one  thousand  five  hundred  dol- 
lars. 

Harrison  was  the  sheriff  of  Daviess  county,  and  be- 
came a  debtor  to  the  Commonwealth,  which  was  reduced 
to  judgment,  and  execution  issued  thereon  and  placed  in 
the  proper  officer's  hands  for  collection,  when  Harrison 
surrendered,  in  writing,  said  house  and  lot,  to  be  sold  in 
satisfaction  thereof,  which  the  sheriff  sold,  subject  to  the 
outstanding  purchase  price,  when  Griffith  purchased  it  at 
three  thousand  and  eighty-seven  dollars  and  fifty  cents, 
and  afterwards  purchased  Harrison's  note  to  Warfield  for 
the  unpaid  purchase  price;  subsequently  to  which,  he 
filed  a  petition,  under  our  statute,  setting  out  all  these 
facts,  and  asserting  his  legal  lien  for  both  sums,  and  ask- 
ing a  judgment  of  sale  from  the  chancellor.  He  also 
presented  various  other  claims  which  Harrison  owed  him, 
but  upon  which  Harrison  had  never  surrendered  the 
house  and  lot  to  be  sold.  Judgment  by  default  was  ren- 
dered on  all  these  claims,  and  a  sale  of  the  house  and 
lot  ordered.  The  commissioner  did  sell,  and  Griffith 
again  became  the  purchaser  at  four  thousand  two  hun- 
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'dred  dollars;  after  which,  and  before  any  confirmation 
of  the  sale,  Harrison  died,  and  his  M^idow  and  heirs  were, 
by  amended  petition,  made  parties,  when  she  came  in 
and  claimed  dower,  but  which  the  court  adjudged  against 
her,  and  of  which  she  complains. 

It  is  well  settled  that  she  is  not  entitled  to  dower  as 
against  the  vendor's  lien  of  one  thousand  five  hundred 
dollars. 

The  execution  for  two  hundred  and  forty-four  dollars 
and  seventy-seven  cents,  and  four  hundred  and  fifteen 
dollars    and  fifty-seven    cents,  due    the  Commonwealth, 
upon  which  Harrison  surrendered  the  house  and  lot  ta 
be  sold,  was  not  only  a  lien  claim  by  virtue  of  our  stat- 
ute (2  Slant.  Rev,  Stat,,  262),  but  his  surrender  in  writing 
must  be  regarded  as  so  far  an  alienation  of  the  equitable 
title ;  but  only  so  far.     His  surrender  to  pay  the  debts 
due  the  Commonwealth  was  not  a  surrender  to  pay  debts 
not  then  in  execution,  nor  in  the  officer's  hands.     Neither 
was  the  judgment  of  sale  by  the  chancellor,  nor  the  cona- 
missioner's  sale  thereunder,  until  confirmed,  and  the  deed 
made  in  pursuance  thereof,  an  alienation  of  the  equita- 
ble title;  therefore,  the  widow  and  heirs  were  essential 
parties  to  the  suit  before  the  court   could  consummate 
Griffith's  inchoate  purchase  at  the  commissioner's  sale, 
he  then  only  standing  as  a  preferred  bidder. 

It  is  an  inevitable  result,  therefore,  that  as  Harrison 
died  seized  of  the  property,  his  widow  is  entitled  to  be 
endowed  after  the  payment  of  the  preferred  vendor's  liens 
and  the  debts  due  the  State.  As  the  property  is  pre- 
sumed to  be  indivisible,  and  was  properly  sold,  she  will 
be  entitled  to  the  use  for  life  of  one  third  of  the  remain- 
ing purchase  money,  by  giving  bond  with  security,  to  l»e 
approved  by  the  court,  for  its  return  at  her  death,  which 
the  court  from  time  to  time  may  cause  to  be  renewed,  or 
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may  inveet  it  and  pay  its  proceeds  to  her,  else  pay  her 
absolutely  what  her  dower  interest  is  worth,  rated  by 
the  American  annuity  and  life  tables,  taking  into  con- 
sideration her  age,  health,  and  probable  duration  of 
life. 

Wherefore,  the  judgment  is  reversed,  with  directiona 
for  further  proceedings  as  herein  indicated. 


CASE  33— PETITION  EQUITY— OCTOBER  10. 

Johnson   vs.    Parker,   Ac. 

▲PPKAL   FROM    KBNTON    CIRCUIT   COURT. 

1 .  A  citizen  of  Ohio  made  to  another  citizen  of  that  State  a  voluntary 
deed,  assigning  all  his  estate,  debts,  Ac,  everywhere,  for  the  payment 
of  all  bis  own  debts,  without  discrimination  or  preference,  according 
to  the  laws  of  Ohio  regulating  assignments  by  ^'insolvent  debtorg.** 
After  the  date  of  the  assignment,  Kentucky  creditors,  in  the  conrts 
of  Eentacky,  attached  a  debt  due  by  a  citizen  of  Kentucky  to  the 
non-resident  insolvent.  The  attaching  creditors  never  acceded  to  the 
assignment.  Held — That  in  the  courts  of  Kentucky  the  attachment 
liens  have  preference  over  the  title  and  claim  of  the  assignee. 

3.  Rendent  ertdiiorty  having  attached  a  debt  due  by  a  citizen  of  Eentncky 
to  an  inpolvent  debtor  of  Ohio,  have  preference  in  the  courts  of  Ken- 
tucky over  the  assignee  of  such  insolvent  debtor,  although  the  assign- 
ment was  made  in  Ohio  before  the  attachments  were  sued  out  in 
Kentucky. 

3.  The  principle  of  comity  does  not  reqnire  the  courts  of  one  State  to 
recognize  and  enforce,  to  the  prejudice  of  its  own  citizens,  assign-' 
meats  made  by  insolvent  debtors  under  the  laws  of  another  State; 
but  they  will  secure  justice  to  domestic  creditors,  without  regard  to 
the  foreign  law  and  assignment. 
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F.  M.  Webster,  For  Appellant, 

CITED— 
Revised  Statutes  of  Ohio,  vol,  — ,  chap.  57,  p,  700. 
American  Law  Register,  vol.  6,  p.  622,  1866-7. 
17  Penv.  i?.,  91. 

1  Wallace,  Jr.,  131 ;  Caskie  vs.  Webster. 
23  N.  Y.  Rep.,  224 ;  People  vs.  Commissioners  of  Taxew, 
1  Duvall,  360 ;  Lehmer,  4^.,  vs.  Kerr,  ^. 

1  Duvall,  186 ;  Bibb  vs.  Tomberlin,  Sfc. 

2  Metcalfe,  530;  Newby  ^  Taylor  vs.  Hill  ^  Miller. 
17  B.  Mon.,  625;  Forcpaugh,  Bishop,  S^c.,  vs.  Appeld 

4*  Sons. 

Stevenson  &  Myers,  For  Appelleesy 

CITED— 

2  Kent's  Com,,  8th  ed.,  404-9,  top  p.  522-27. 

l(  Johnson's  CKy  R.,  460  ;  Holmes  vs.  Runsen. 
20  Johnson's  Ch'y  R.,  254. 

12  Wheaton,  213 ;  Ogdcn  vs.  Saunders. 

5  Cranch,  289 ;  Harrison  vs.  Storry. 
17  Howard,  322 ;  Boo/A  r*.  CfarA. 

15  Pickering,  11 ;  Fa//  /iire?r  /ron  PTorA:^  t?5.  Croad. 

13  Mass.,  146;  Ingraham  vs.  Gcyer. 

3  TF^nrf.,  538;  23  W?nrf.,  90. 

1  flar.  4-  3fcff.,  236;  Burk  vs.  McClain. 
2^Har.  ^  McH.,  463;   Wallace  vs.  Patterson. 

6  Binncy,  353 ;  Milne  vs.  Marton. 

1  Penn.,  117 ;  Mulliken  vs.  Aughinbaugh. 

2  PTatt*  4-  S.,  129 ;  Lowry  vs.  Hall.  ♦ 
60  Penn.,  230 ;  Philson  vs.  Barnes. 

2  Haywood,  24 ;  McNeil  vs.  Calguhoon. 

Const.  Rep.  {8.  C),  283  ;   Topham  vs.  Chapman. 

4  McCord,  519;  Robson  vs.  Crowder. 

3  OAw,  488 ;  Rogers  vs.  Allen. 
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32  Vermont,  460 ;  Rice  vs.  Curtis. 

Kirbjfs  Rep.  (Conn.),  313  ;   Taylor  vs.  Geary. 

3  Martin's  (La.)  R.,  676;  MitcheU  vs.  McMillan. 
14  Martin's  (Ija.)  R.,  93;  Ohair  vs.  Townes. 

4  Pickering  (Mass.),  266 ;  Borden  vs.  Sumner. 

6  Pickering,  280 ;  Black  vs.  Williams.  k  '« ♦'  >  ' 

35  N.  r,  8  Tiffany,  657 ;  Ouillander  vs.  Howell. 
Revised  Statutes,  1  Stanton,  280. 
Cfw/  Corftf,  *fc*.  228,  229,  231,  221. 
23  Wendell,  87 ;  Johnson  vs.  Hunt. 
Story's  Conflict  of  Laws,  469. 

jrDGE  ROBERTSON  dilitbrsd  thb  optmion  or  thb  court: 

On  the  26th  of  January,  1867,  George  C.  Glass,  of  Cid- 
cinnati,  Ohio,  made  to  Edgar  M.  Johnson,  of  the  same 
place,  a  volantar}''  deed,  assigning  all  his  estate,  inclucT- 
ing  all  his  debts  and  choses  in  action  everywhere,  for  the 
payment  of  all  his  own  debts,  without  discrimination  of 
preference.  The  conveyance  was  authenticated  and  filed 
in  the  probate  court  in  that  city,  and  the  trust  accepted* 
according  to  a  statute  of  Ohio  regulating  assignments  by 
•*  insolvent  debtors.'' 

A  few  days  after  the  date  of  that  assignment,  the  ap- 
pellees, Parker  and  Bedinger,  citizens  of  Kentucky,  and 
each  a  creditor  of  Glass,  filed  separate  petitions  in  equity 
for  attaching  a  debt  of  about  six  hundred  dollars  due  to 
him  by  Ransom,  another  citizen  of  Kentucky.  These 
suits  being  consolidated,  Johnson  intervened,  and  as- 
serted a  prior  and  paramount  title  as  assignee  of  the 
attached  debt. 

On  the  hearing,  the  circuit  court  adjudged  the  paymenf 
of  the  debt  to  the  attaching  creditors ;  and  the  assignee 
appealed. 

Ransom's  debt  having  no  situs,  except  for  attaching 
ereditors,  there  can  be  no  doubt  that  the  assignment  to 
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Johnson  passed  to  him  an  ostensible,  equitable  title  to  it; 
and  the  only  question  in  this  case  is,  whether  that  title 
shall,  in  the  tribunals  of  Kentucky,  be  preferred  to  the 
equitable  lien  of  the  attaching  creditors  in  Kentucky. 

British  authority  gives  effect  everywhere  to  a  legal 
assignment  in  England  of  a  bankrupt's  estate ;  but  the 
American  doctrine  is  antipodal.  The  American  judi- 
ciary has  authoritatively  adjudged  that,  as  local  bank- 
rupt laws  have,  propria  vigore,  no  extra  territorial 
operation,  the  principle  of  international  comity  does 
not  require  the  courts  of  one  government  to  recognize 
and  enforce,  to  the  prejudice  of  their  own  fellow-citi- 
eens,  such  assignment,  by  the  law  of  another  and  for- 
eign government,  but  that  they  will  secure,  as  they 
ought  and  may,  justice  to  domestic  creditors  without 
regard  to  the  foreign  law  and  assignment. 

If  this  American  principle  apply  to  a  voluntary  assign- 
ment by  an  insolvent  debtor,  the  judgment  in  this  case 
cannot  be  gravely  questioned.  The  difference  between 
an  assignment  by  law  which  is  local,  and  an  assignment 
by  contract  which  is  ubiquitous,  is  obvious  and  radical ; 
and  if  the  circumscribed  operation  of  a  law  assigning  an. 
insolvent's  estate  be  the  only  reason  for  the  American 
doctrine  of  comity  respecting  such  assignments,  that 
essential  difference  would  be  decisive  of  this  question. 
But  the  difficulty,  uncertainty,  and  cost  of  obtaining  just 
distribution  by  domestic  creditors  in  a  foreign  country, 
and  their  right  to  protection  by  their  own  government, 
when  necessary  and  rightful,  may  be  another  reason 
authorizing  the  same  conclusion.  Whether  this  be  so 
or  not,  we  are  not  instructed  by  American  adjudications 
to  say.  While  we  find  eome  few  obitar  dicta,  we  have 
neither  been  referred  to,  nor  have  seen  any  direct  judicial 
decision  on  this  subject.     In  this  unsettled  state  of  the 
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matter,  this  court,  whatever  may  be  its  own  impreseion, 
will  prudently  abstain  from  unnecessarily  reasoning  or 
hazarding  the  expression  of  a  judicial  opinion  upon  it; 
for,  however  that  might  be  decided,  there  is  at  least 
one  other  ground  which  we  deem  decisive  of  the  case 
before  us. 

The  appellees  never  acceded  to  the  assignment,  but 
oppose  it ;  nor  is  there  any  proof  of  foreign  creditors,  or 
of  their  accession.  Nor  is  it  shown  that  the  abstrac- 
tion of  the  litigated  fund  from  Kentucky  is  necessary 
for  paying  any  other  creditors  than  the  appellees. 

Moreover,  to  secure  fidelity  and  justice  in  all  cases  of 
conveyance  in  Kentucky  to  trustees  for  the  benefit  of 
creditors,  an  act  of  1860  {Myers*  Snpp,,  533)  forbids  any 
such  trustee  to  proceed,  in  any  way,  to  execute  the  trust 
until  he  shall  have  executed  a  prescribed  bond.  And 
duty  to  our  own  citizens,  who  are  creditors  of  a  foreign 
assignor,  still  more  imperiou.^ly  requires  the  like  security 
from  the  foreign  trustee.  No  such  bond  has  been  exe- 
cuted in  this  case,  and  the  appellees  have  not  the  security 
for  just  distribution  which  they  might  require  if  the  ap- 
pellant had  been  a  domestic  trustee.  Comity  should  re- 
quire reciprocity. 

Then,  the  case  thus  standing  before  us,  we  cannot  ad- 
judge that  it  was  the  duty  of  the  circuit  court  to  give  the 
appellant  priority,  and  authorize  him  to  take  from  Ken- 
tucky and  her  own  creditor  citizen's  money,  over  the  ap- 
propriation of  which  her  courts  could  have  no  control 
after  its  transportation  to  Ohio,  and  where  it  may  neither 
be  necessary  for  distribution  nor  be  distributed  in  such 
manner  as  to  do  justice  to  her  own  citizens.  Such  ultra 
and  suicidal  comity  could  not  be  required  or  expected  of 
any  patriarchal  and  provident  sovereign. 

Wherefore,  the  judgment  is  afiirmed. 
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CASE  34— PETITION  EQUITY— OCTOBER  12. 

Clay  and  others  vs.  Nicholas  County  Court,  Ac. 

APPEAL   FROM    NICHOLAS  CIRCUIT  COURT. 

Subteriptiont  of  one  thousand  dollart  per  mile  to  turnpike  roads  in  Nicholas 
county^  by  the  county  judge^  under  the  act  of  February  9,  1864,  and 
acts  amending  said  act,  were  unauthorized  and  void^  it  being  admitted 
that  nn  amount  of  stock  sufficient,  with  the  aid  of  said  county  sub- 
scription, to  complete  each  mile  of  road  to  which  such  county  sub- 
scriptions applied,  had  not  been  taken  by  private  subscription^  as  re- 
quired  by  said  acts.  The  circuit  court  erred  by  di&missiog  the  petition 
of  tax-payers  for  an  injunction  to  enjoin  any  payment  or  leyy  on 
account  of  such  unauthorized  and  Toid  subscriptions. 

KiDDoo  &  Ross,  For  Appellants, 

CITED— 
Session  Acts,  IS65--6,  page  64. 
Session  Acts,  1863-4,  page  358. 
Act  of  February  9,  1864. 
Session  Acts,  1866-7,  vol,  2,  page  198. 
9  B.  Man.,  330 ;  Chcancy  vs.  Hooser. 
13  B.  Mon.,  33 ;  Slack,  4^.,  vs.  Lex.  and  M.  R.  R.  Co. 

Stanton  &  Throop,  For  Appellees, 

CITED— 
Acts  of  1867,  vol.  2,  page  198. 
Session  Acts,  1864,  page  358. 
Session  Acts,  1865-6,  pages  411,  412. 

JUDGE  ROBERTSON  dsliybrbd  the  opinion  op  the  court: 

The  county  court  of  Nicholas  county  chartered  two 
turnpike  roads,  to  run  through  the  same  neighborhood, 
from  Carlisle  to  Jackstown,  and  the  county  judge  having^ 
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subscribed  stock  in  each  of  them,  a  levy  was  made  on  the 
taxable  property  of  the  county  for  raising  the  amounts 
subscribed ;  and,  after  collecting  a  portion  of  that  tax, 
the  sheriff  was  ordered  to  pay  one  thousand  five  hundred 
dollars  to  the  use  of  one  of  those  roads.  To  enjoin  that 
payment,  and  any  other  payment  or  levy  on  account  of 
either  of  those  subscriptions,  the  appellants,  as  fifty  citi- 
zens and  principal  tax-payers  of  said  county,  for  them- 
selves and  their  fellow-citizens,  too  multitudinous  to  be 
made  formal  co-parties  by  name,  filed  a  petition  in  equi- 
ty, charging  that  two  parallel  roads,  so  nearly  contiguous 
as  the  average  distance  of  half  a  mile,  would  be  unneces- 
sary, and  unable  to  support  themselves,  that  the  tax 
would  be  unjust  and  oppressive,  and  that  the  charters, 
subscriptions,  and  levy  were  irregular  and  illegal.  The 
circuit  court  having  refused  an  injunction,  and  sustained 
a  demurrer  to  the  petition,  the  appellants  seek  a  reversal 
of  that  judgment. 

Neither  the  policy  nor  the  moral  justice  of  the  charters 
is  cognizable  by  this  court,  and  the  Legislature,  by  a 
curing  act,  legalized  the  charters  so  far  as  it  had  power 

to  do  BO. 

We  will,  therefore,  consider  only  the  legality  and- valid- 
ity of  the  subscriptions  by  the  county  judge. 

An  act  of  February  9th,  1864,  authorized  a  majority 
of  all  the  justices  of  Nicholas  county  court  to  subscribe 
not  exceeding  seven  hundred  and  fifty  dollars  a  mile  to 
any  chartered  turnpike  in  this  county,  "  provided,  that 
such  subscriptions  shall  not  be  made  until  said  court 
shall  be  satisfied  that  an  amount  of  stock  sufficient, 
with  the  aid  of  said  county  subscription,  to  complete 
each  mile  of  road  to  which  such  county  subscriptions 
apply,  has  been  taken  by  private  subscription." 
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A  subsequent  act  of  February  9th,  1866,  modified  that 
of  1864,  but  only  so  far  as  to  substitute  the  county  judge 
for  the  justices,  and  enlarge  the  authority  to  one  thou- 
sand dollars  a  mile.  Private  subscriptions  to  an  amount 
which  would  be  sufficient,  with  the  public  subscription, 
were  still  indispensable  to  the  special  authority  of  the 
court  to  bind  the  county  by  its  subscription. 

The  only  unrevoked  subscription  applicable  to  this  case 
was  made  by  the  county  judge  on  the  13th  of  August, 
1866,  for  one  thousand  dollars  a  mile,  without  any  sag 
gestion  about  individual  subscriptions,  or  any  apparent 
consideration  of  that  indispensable  prerequisite.  Appa- 
rently, therefore,  the  subscription  was  unauthorized,  and, 
consequently,  void.  But  however  the  fact  of  any  such 
private  subscriptions,  and  the  extent  of  them,  might  have 
actually  stood  out  of  the  record,  the  petition  charges 
that  the  aggregate  of  them,  if  all  available,  lacked  at 
least  five  thousand  dollars  of  the  requisite  amount  for 
authorizing  the  county  subscription.  And  this  decisive 
fact  was  admitted  by  the  demurrer,  which,  therefore, 
ought  to  have  been  overruled. 

Consequently,  the  circuit  court  erred  in  sustaining  the 
demurrer,  and,  without  answer,  dismissing  the  petition 
of  the  appellants,  which,  if  true,  entitles  them  to  the 
relief  sought  by  it. 

Wherefore,  the  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 
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CASE  35— PETITION  EQUITY— OCTOBER  12. 

Blair,  &c.,  vs.  Carlisle  and  Jackstown  Turn- 
pike  Company. 

APPEAL    FROM    MICnOLAB   CIRCUIT   COURT. 

A  sberiff,  who  collected  money  by  illegal  taxation  on  a  void  subscription  to 
turnpikes,  holds  the  same  as  a  trust  fund  for  the  benefit  of  the  tax- 
pavers  who  contributed  that  fund.     {See  case  next  preceding  Ihia.) 

^.    P.  Ross,  For  Appellants, 

CITED— 
18  B.  Mon.,  621;   Todd  vs,  Caincs. 
2  Met,,  347  ;   Tcrrill  vs.  Cecil 
4  Met.,  25  ;   Thompson  vs.  Hcaly.  • 
Hcviscd-  Statutes,  sees.  5,  6,  art.  2,  chap.  26. 

Stajvton  &  Throop,  and 

^-    JV.    &  D.  W.  LiNDSEY,  For  Appellee, 

CITED— 
^€:ssion  Acts,  1803-4,  p.  358, 18G5-6,  vol.  1,  p.  411,  1867, 

vol.  2,  p.  198. 
-^^tSS.  Opn.,  January,  1857  ;   Weaver,  ^c,  vs.  Bracken 

County  Court. 
Jicvised  Statutes,  sec.  5,  1  Stanton,  298. 
4  Met.,  258 ;   Thompson  vs.  Hcaly. 

JluO"^    ROBERTSON  delivered  tdr  opinion  of  the  coort. 

^s     a  legal   sequence  of  the  decision  just  rendered  in 

X\\^   iViregoing  case,  the  sheriff  of  Nicholas  county  holds 

\\vei  money  collected  by  illegal  taxation  on  a  void  sub- 

ftcnption  to  turnpikes  as  a  trust  fund  for  thj?  benefit  of 

l\ie  tax-payers  who  contributed  that  fund. 
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The  circuit  court,  therefore,  erred  in  its  judgment  in 
this  case  against  the  sheriff  and  surety  for  refusing  to 
pay  one  thousand  five  hundred  dollars  of  that  fund  to 
the  use  of  one  of  those  turnpikes.  The  sheriff  ought  to 
hold  that  money  until  otherwise  appropriated  legally. 

Wherefore,  the  judgment  is  reversed,  and  the  cause 
remanded  for  proper  disposition  conformably  with  this 
opinion. 


CASE  36— PETITION  EQUITY— OCTOBER  13. 

Wells,  &c.,  vs.  NewtoQ,  Ac. 

APPEAL   FBOM   OHIO  CIRCUIT  COURT. 

Testator  devised  that  the  residue  of  his  estate  should  be  equnllj  divided  be* 
tween  his  children,  individualized  by  their  renpectivt  namet^  and  bis 
grandchildren  by  a  deceased  daughter,  designating  them  alto  by  their 
names.  For  equalization  among  each  and  all  of  his  devisees  alike* 
without  any  discrimination,  the  testator  bequeathed  to  each  of  bis 
two  grandchildren  special  legacies  the  same  as  he  had  given  to  eacb 
of  his  children.  Held— That  under  this  will,  each  of  the  grand- 
children took  the  same  as  a  child;  that  children  and  grandchildren 
must  be  understood  as  used  for  identifying  the  persons  speciallj 
named,  and  not  for  qualifying  the  interest  of  eacb  grandchild  more 
than  that  of  each  child. 

H.  D.  Taylor,  For  Appellants. 

Sweeney  &  Stuart,  For  Appellees, 

CITED— 
5  /.  /.  ifcf.,  353  ;  Luke  vs,  Marshall,  SfC, 
11  B.  Mon.j  32;  Lochland^s  heirs  vs.  Downing^ 8  ex^rs. 
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JUDGE  ROBERTSON  dslitkrkd  tbb  opinion  of  the  oourt: 

The  parties  in  this  case  submitted  to  the  circuit  court 
a  precautionary  petition  for  a  judicial  interpretation  of 
the  will  of  James  Newton.  The  court  construed  so  much 
of  the  will  as  concerns  two  grandchildren  of  the  testator 
80  as  to  entitle  each  of  them  representatively  to  only  half 
of  a  child's  part,  and  they  appeal. 

So  much  of  the  will  as  essentially  applies  to  the  ques- 
tion submitted  for  our  revision  provides,  that,  after  a  small 
legacy  to  the  testator's  surviving  w^ife,  the  residue  of  his 
estate,  movable  and  immovable,  including  the  home- 
stead of  about  four  hundred  acres  inherited  by  her,  should 
be  divided  equally  between  his  children,  individualized  by 
their  respective  names,  and  his  grandchildren  by  a  deceased 
daughter,  designating  them  also  by  their  names — ^^Angelia 
Wells  and  Jerome  Wells ;'*^  and  subjoining  the  following 
bequests :  "  That  those  of  my  children  who  have  not  re- 
ceived one  bed,  bedstead,  and  bedding,  one  cow  and  calf, 
sow  and  pigs,  and  one  horse,  shall  have  them  out  of  my 
estate,  to  make  them  all  equal,  I  expressly  direct  that  my 
grandchild,  Angclia  Wells,  above  named,  shall  have  one 
bed,  bedstead,  and  bedding,  one  cow  and  calf,  one  horse, 
and  sow  and  pigs;  and  thai  Jerome  Wells  shall  have  one 
bed,  bedstead,  and  bedding,  one  sow  and  pigs,  and  one 
cow  and  calf" 

Had  the  classification  of  "cAzWr^n"  and  ^*  grandchil- 
dren^^ been  omitted,  and  the  devise  had  been  to  the  same 
persons  by  their  names  only,  each  of  them  would  cer- 
tianly  have  taken  per  capita  equal  portions ;  but  "  chil- 
dren" and  "grandchildren"  must  be  understood  as  used 
for  identifying  the  persons  specially  named,  and  not 
for  qualifying  the  interest  of  each  grandchild  more  than 
that  of  each  child.  This  apparently  logical  conclusion  is 
fortified  by  the  significant  fact  that,  for  equalization  among 
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each  and  all  of  the  devisees  alike,  without  any  discrimination^ 
the  testator,  with  emphasis,  bequeathed  to  each  of  his  two 
grandchildren  the  same  special  legacies  of  cows,  calves, 
bed,  &c.,  which  he  gave  to  each  of  his  children,  except- 
ing only  that  a  horse  was  pretermitted  in  the  bequest  to 
Jerome,  and  which  is  not  material  to  the  general  conclu- 
sion, and  might  be  consistently  accounted  for  by  the  not 
improbable  presumption  that  a  horse  or  its  equivalent 
had  already  been  advanced  to  Jerome. 

The  assumed  unreasonableness  of  giving  to  a  grand- 
child as  much  as  to  a  child  cafnnot  control  or  neutralize 
the  construction  of  the  testamentary  language.  In  many 
eases  it  might  be  unreasonable  not  to  do  so.  Jacob 
thought  so  as  to  Ephraim  and  Manassa ;  and  there  may 
have  been  as  satisfactory  reasons  in  the  case  now  liti- 
gated as  there  were  in  the  more  illustrious  precedent 
christalized  in  the  Bible.  We  can  suppose  cases  in 
which  equal  distribution  among  children  and  some 
grandchildren  would  be  natural  and  just. 

Nor  is  the  legal  construction  of  the  principal  devise 
affected  by  the  fact  that,  if  the  homestead  had  not  been 
devised,  it  would  have  descended  as  the  estate  of  the«tes- 
tator's  widow;  and  then,  that  each  grandchild  would 
have  been  entitled  to  only  half  as  much  as  each  child 
would  have  inherited.  The  devisees  have  not  renounced 
the  devise,  and  claimed  that  tract  as  heirs;  and  the  tes- 
tator, asserting  the  right  to  dispose  of  it,  has  chosen  to 
divide  it  equally  betweeo  each  of  his  children  and  grand- 
children ;  and,  if  his  will  stand,  that  purpose  must  aXso 
stand. 

Wherefore,  the  judgment  is  reversed,  and  the  cause 
remanded  for  a  construction  conformable  with  this  opin- 
ion. 
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CASE  37— PETITION  EQUITY— OCTOBER  15. 

B.  C.   Ramage   vs.   Clements  &   Gilmore. 

APPSAL   FROM    FULTON   OXBCUIT  COURT. 

1.  Htring  recoyered  a  judgment  bj  default,  in  1859,  against  a  minor  for 
whom  no  defense  was  made,  the  plaintiffs,  in  1865,  Tolontarilj  caosei 
the  action  to  be  again  placed  on  the  docket,  and  summons  serred  on 
the  defendant  to  answer,  kc.  The  defendant  answered  aod  defeated 
the  action.  These  subsequent  proceedings  must  be  regarded  as  a 
Toluntarj  release  and  abandonment  of  the  previous  judgment  of 
1859,  which  plaintiffs  cannot  afterwards,  at  their  option,  vivify  and 
enforce  by  execution. 

1.  Although  the  court  had  no  power,  of  itself,  to  reinstate  the  action  on 
the  docket,  and  set  aside  the  former  judgment  in  favor  of  the  plain- 
tiffs, and  retry  the  cause,  still,  by  agreement  of  parties,  the  court 
might  allow  it  to  be  done,  and  especially  when  the  former  judgment 
was  voidable.  The  action  being  defeated  on  the  second  trial,  the 
former  judgment  cannot  afterwards  be  enforced  by  execution.  In 
this  case  the  circuit  court  erroneously  refused  an  injunction  against 
the  enforcement  of  the  former  judgment. 

Raih^le  &  Tylee,  For  Appellani, 

CITED— 
Civil  Code,  sees,  55,  14,  421,  579. 
1  Duvall,  349  ;  Thornton  vs.  McGrath. 
18  B,  Mon,,  558 ;  Pond  vs.  Doneghy. 
3  Met.,  424 ;  Smith  vs.  Ferguson. 
MSS.  Opn.y  June,  1857 ;   Tribble  vs.  Chilton. 
1  Duvall,  254 ;  Beverly  vs.  Perkins. 

RouLHAc  &  Lauderdale,  For  Appellees. 

JUDGE  PETERS  dilivbbsd  tbb  opinion  of  tbi  court: 

It  is  alleged  in  the  petition  that  appellees  recovered 
judgment    against  appellant   at    the    September    term, 
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1859,  by  default  in  the  court  below,  and  as  to  H.  C. 
Ramage,  a  co-defendant,  on  whom  process  was  not  ex- 
ecuted, the  action  was  continued;  and  at  the  Septem- 
ber term,  1860,  of  said  court,  judgment  was  rendered 
against  his  co-defendant,  and  the  cause  went  off  the 
docket.  That  afterwards  appellees  had  it  put  on  the 
docket  again;  and  at  the  March  term,  1861,  judgment 
was  set  aside,  and  another  judgment  rendered  against 
H.  C.  Ramage.  That  nothing  further  was  done  in  the 
case  until  the  latter  part  of  the  year  1865,  or  early  in 
1866,  when  appellees  had  the  cause  again  put  on  the 
docket,  a  summons  issued  commanding  him  to  appear 
at  the  March  term,  1866,  of  said  court,  and  answer  to 
the  action ;  that  he  appeared  at  the  time  designated, 
answered  the  action,  denied  he  had  ever  executed  the 
note  sued  on,  and  denied  that  he  was  indebted  to  ap- 
pellees in  one  cent.  Upon  the  issues  thus  made,  the 
parties  went  to  trial,  introduced  their  evidence,  and 
judgment  was  rendered  in  favor  of  appellant. 

That  after  said  trial  and  judgment  in  his  favor,  appel- 
lees caused  an  execution  to  be  issued  on  the  judgment 
recovered  in  1859,  and  the  same  was  levied  on  his  prop- 
erty. He  alleges  that  he  never  executed  the  note  on 
which  the  suit  was  brought,  and  when  the  judgment 
was  rendered  in  1859  he  was  a  minor,  under  twenty- 
one  years  of  age,  and  that  said  judgment  was  rendered 
against  him  without  defense  having  been  made  for  him, 
either  by  statutory  guardian  or  guardian  ad  litem;  and 
prays  for  an  injunction  against  appellees,  and  that  they 
be  perpetually  enjoined  from  proceeding  on  said  judg- 
ment. On  demurrer,  his  injunction  was  dissolved  and 
his  petition  dismissed,  and  he  (B.  C.  Ramage)  asks  a 
reversal  of  that  judgment. 
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Appellees  unquestionably  had  the  power  to  release 
their  judgment  against  appellant;  and  having  done  so, 
they  would  have  no  right  afterwards  to  enforce  it  by 
execution.  And  although,  after  judgment  had  been  ren- 
dered, and  the  cause  dismissed,  the  court,  at  a  subse- 
quent term,  had  no  power,  of  itself,  to  reinstate  it  on 
the  docket,  set  aside  the  former  judgment,  and  retry  it, 
still,  by  agreement  of  parties,  the  court  might  allow  it 
to  be  done,  and  especially  in  a  case  where  the  judg- 
ment was  voidable. 

Here,  it  is  alleged,  that  appellees  voluntarily  had  the 
cause  placed  on  the  docket,  and  another  summons  issued; 
appellant  was  served  with  the  process  of  the  court ;  ap- 
peared, answered,  and  defeated  them  in  a  trial  to  which 
they  had  invited  him,  which  are  to  be  taken  as  true  on 
demurrer.  Can  they  now  retreat  from  that  defeat,  dis- 
regard the  last  judgment,  and  enforce  the  previous  one 
which  was  voidable  in  its  inception,  and  to  which,  as  the 
subsequent  trial  shows,  they  were  not  entitled?  We 
think  not.  The  subsequent  proceedings  must  be  re- 
garded as  a  voluntary  release  and  abandonment  of  the 
previous  judgment  by  appellees,  which  they  cannot 
afterwards,  at  their  option,  vivify  and  enforce  by  exe- 
cution. 

The  allegations  of  the  petition  uncontroverted  entitled 
appellant  to  the  relief  he  sought. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  is 
remanded,  with  directions  to  overrule  the  demurrer  to 
the  petition,  and  for  further  proceedings  consistent  here- 
with. 
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CASK  38-  PETITION  EQUITr— OCTOBER  15. 

Green  vs.  Johnson,  &c. 

▲PPBAL   FBOM    DAYIB88  CIROtfIT  COURT. 

1.  '*I  anihorise  and  request  mj  eiec.utors  to  make  conveyances  for  nil  lands 

I  have  sold    •    *    *     when  the  purchase  tnonej  is  paid,  and  to  sell 

and  convey  all  my  lands  eicept"      ♦      ♦      *    The  proceeds  of  the 

land  sold,  and  the   land  requested  to  be  sold,  were   bequeat'.ied  to 

the  separate  use  of  testator's  three  daughters.    One  of  these  daugh« 

ters   married   and   died   childless,   without   having   elected  to   keep 

the   land    requested   to   be   sold.     Held — That   the  husband  of  this 

daughter,  who  sued  as  her  administrator,  is  entitled  as  such,  if  not  in 

bis  own  right,  to  recover  her  share  of  the  proceeds  of  all  the  land* 

referred  to  in  the  above  clauses  of  the  will,  whether  it  had  been  sold 

f 
or  was  therein  requested  to  be  sold,  and  the  unsold  land  is  required  to 

be  sold  for  distribution. 

2.  ^*  I  authorize  and  request  my  executora"  to  sell  lands;  the  mere  authority  to 

sell  could  not  have  been  a  constructive  conversion,  but  the  superadded 
^* request  was  mandatory ;  such  request  is  synonymous  with  require,  or 
direct,  or  order.  Whatever  a  testator  expresses  as  his  will,  is  legatory; 
and  if  that  will  is  unqualified,  the  executors  have  no  right  to  refuse  its 
fulfillment 

3.  A  request  to  executors  to  convert  certain  lands  into  money  is,  in  equity,  a 

conversion,  and  the  legatees  took  money  instead  of  land,  and  when  the 
legatee  died  childless,  without  electing  to  keep  the  laud,  or  being 
competent  to  so  elect,  her  interest  in  the  unsold  land  was  not  realty 
but  personalty,  which  went  to  her  husband,  or  to  him  as  her  adminis^ 
trator. 

Ray  &  Hardin,  For  Appellant, 

CITED— 

Williams  on  Executor's,  page  88,  and  note  v. 

14  B,  Mon,,  554;  Loughborough  vs.  Loughborough, 

6  B.  Mon.y  37  ;   Christlcr^s  cx^r,  4*^.,  vs.  Mcddis,  adm^r, 

3  Met.,  372;  Hooker,  Sfc.,  vs.  Gentry,  4^. 

1  Jarman  on  Wills,  524,  525,  756. 

2  Bush^  158;  Rawlings^  exW,  4^.,  vs.  Landcs. 
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W.  N.  SiV£Ei9Er,  For  Appellees, 

CITED— 

Slonf^s  Equity  Juris, y  sec.  1214. 

4  B,  Mon,,  253 ;  Samuel  vs.  Samuel^  ^c. 

7  Dana,  11 ;  Clay  4r  Craig  vs.  Hart. 

3  Wheaton,  564 ;  Craig  vs.  Leslie. 

9  B.  Mon.y  323  ;  Burnside's  adm'r  vs.  Wall. 

JUDGE  ROBERTSON  dblivibbd  thi  opinion  op  thb  court: 

In  the  year  1852  Philip  Triplet,  of  Daviess  county,  Ky., 
died,  leaving  three  children,  Harriet  N.  Johnson,  wife  of 
the  appellee,  J.  L.  Johnson,  Laura  Triplet,  and  Philippa 
Louisa  Triplet,  and  a  published  will,  whereby,  after  sev- 
eral specific  legacies  to  those  daughters,  he  made  the  fol- 
lowing testamentary  provisions :  "  All  the  rest  and  residue 
of  my  estate,  not  otherwise  directed,  I  devise  and  require 
to  be  equally  divided  among  my  three  above  named 
daughters,  for  their  own  use  and  benefit,  and  with  that 
herein  devised  is  not  to  be,  in  any  manner  or  way,  subject 
to  the  payment  of  their  husbands'  debts,  as  my  object  is 
to  secure  my  estate  to  my  daughters,  for  their  support  and 
maintenance,  which  I  believe  can  legally  be  done  without 
the  intervention  of  a  trustee;  but  if  it  cannot,  then  I  ap- 
point my  friend,  James  Weir,  trustee  for  my  three  daugh- 
ters, to  hold  the  whole  estate  devised  to  them ,  in  trust  for 
the  purposes  named  in  this  will." 

"I  authorize  and  request  my  executors  to  make  convey- 
ance for  all  lands  I  have  sold  and  given  bonds  for  the 
conveyance  of,  either  in  conjunction  with  W.  R.  Griffith 
or  his  executors  or  otherwise,  when  the  purchase  money 
is  paid ;  and  to  sell  and  convey  all  my  lands,  except  my  plan- 
tation, containing  about  four  hundred  and  thirty  acres, 
and  the  one  hundred  and  twenty-five  acres  between  A. 
Stout's  and  Mrs.  Protsman." 
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Laura  Triplet  died  an  unmarried  infant;  and  in  the 
year  1862  Pbilippa  L.  Triplet  intermarried  with  the  ap- 
pellant, John  D.  Green,  and  during  the  same  year  died 
childless. 

The  executors  never  having  sold  any  land,  but  having 
collected  the  amount  of  notes  held  by  the  testator  for 
lands  sold  by  him  on  the  Cumberland  river,  the  appellant, 
in  January,  1865,  brought  this  suit  in  equity  for  a  settle- 
ment of  the  estate,  and  for  one  half  of  the  sum  collected 
for  lands  sold,  and  of  the  proceeds  of  the  sale  of  lands 
requested  to  be  sold,  a  decree  for  compelling  the  execu- 
tors to  sell,  which  he  prayed  as  his  wife's  administrator. 

The  answers  denied  the  appellant's  right  to  either  any 
portion  of  the  money  collected  for  lands  sold  by  the  tes- 
tator, or  to  a  sale  of  any  of  the  unsold  lands ;  and,  on 
the  final  hearing,  all  other  matters  having  been  adjusted, 
the  court  dismissed  the  petition,  and  adjudged  the  unsold 
land  and  the  proceeds  of  the  lands  sold  by  the  testator,  to 
Mrs.  Johnson. 

As  the  proceeds  of  the  sold  lands  on  Cumberland  be- 
longed to  the  appellant's  wife  at  her  death,  we  can  per- 
ceive no  reason  why  the  appellant,  as  her  administrator, 
if  not  in  his  own  rights  was  not  entitled  to  that  fund. 
And  whether  he  has  the  like  right  to  require  a  sale  of 
the  lands  which  the  executors  were  requested  by  the 
will  to  sell,  and  to  demand,  as  he  does,  one  half  of  the 
proceeds,  depends  on  the  proper  answer  to  the  question — 
did  the  will  make  an  equitable  conversion  of  those  lands 
into  money?  And  this  is  the  only  question  we  shall  con- 
sider. If,  instead  of  devising  the  title  to  his  three  chil- 
dren, and  merely  requesting  a  sale  of  the  lands,  the 
testator  had  devised  it  to  the  executors,  and  peremptorily 
ordered  them  to  sell,  it  is  admitted  that,  as  to  that  inter- 
est, it  was   money  bequeathed,  and   not   land   devised. 
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Neverthelees,  if  the  will  concerning  the  sale  must  be 
construed  as  mandatory,  the  testator  must  be  presumed 
to  have  intended  a  conversion  of  the  land  into  money 
as  best  for  the  testamentary  beneficiaries.  And  his  in- 
tention, if  clearly  manifest  for  such' conversion,  made  the 
land  money  to  the  legatees. 

A  mere  authority  to  sell  could  not  have  been  a  con- 
structive conversion ;  but  the  superadded  "  rcquesV^  to  sell 
was  constructively  mandatory,  because  the  unqualified 
request  was  the  testator's  lottf,  and  left  no  discretion  not 
to  sell.  Authority,  analogy,  and  reason  allow  no  escape 
from  this  conclusion.  Whatever  a  testator  expresses  (zs 
his  will  is  legatory;  and  if  that  will  is  unqualified,  the 
executors  have  no  right  to  refuse  its  fulfillment.  Such 
"request"  is  synonymous  with  "require,"  or  direct,  or 
order.  And  we  see  nothing  in  the  context  or  spirit,  or 
pervading  purpose  of  Triplet's  will,  to  control  that  inter- 
pretation. His  evident  design  to  secure  the  estate  to  the 
use'  of  his  daughters,  free  from  the  debts  of  their  hus- 
bands, does  not  imply  that  he  intended  to  preclude  the 
husbands  from  any  interest  during  the  lives  of  their 
wives,  or  after  their  deaths;  nor  does  it  imply  that  the 
testator  thought  that  his  aim  would  be  more  certainly 
accomplished  by  retaining  the  land  than  by  converting  it 
into  money  intrusted  to  the  separate  use  of  his  daughters, 
to  be  secured  through  James  Weir  as  trustee,  if  a  trustee 
should  be  necessary  for  that  purpose.  On  the  contrary, 
the  testator,  on  deliberate  consideration,  seemed  to  think 
that  his  provident  end  of  the  best  interest  and  security  of 
his  daughters  would  be  most  advantageously  attained  by 
converting  certain  land  into  money;  and,  for  that  pur- 
pose, he  requested  his  executors  to  make  the  conversion. 
This,  in  equity,  was  conversion  itself,  and,  therefore,  to 
that  extent,  the  daughters  took  money  instead  of  land; 
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and  when  the  appellant's  wife  died,  without  electing  to 
keep  the  land,  or  being  competent  so  to  elect,  her  interest 
in  that  land  was  not  realty  but  personalty,  which  went  to 
the  appellant  as  husband  or  as  administrator. 

We  must,  therefore,  adjudge  to  him  one  half  of  the 
proceeds  of  the  sale  of  the  Cumberland  land,  and  also 
of  the  sale  hereby  directed  to  be  made  of  the  lands 
devised  to  be  sold. 

Wherefore,  the  judgment  of  the  circuit  court  is  re- 
▼ersed,  and  the  cause  remanded  for  proceedings  and 
decree  conformable  with  this  opinion. 


ri^T^  CASE  39— PETITION  EQUITY— OCTOBER  16. 

Il21     ai3 

Worley  vs.  Tuggle,  Ac. 

APPEAL   FROM   WHITLIT   CIRCUIT   COURT. 

1.  When  land  is  purchased  by  parents  and  conveyed  to  their  minor  chil- 
dren, the  latter  are  mere  volunteers,  and  stand  in  no  more  favorable 
attitude  and  have  no  higher  equities  than  the  parents  would  have  had, 
if  the  land  had  been  coovejed  to  them. 

%,  When,  by  mistnke,  oversight,  or  fraud,  the  deed  or  written  memorial 
does  not  conform  to  the  real  contract  of  the  parties,  the  chancellor 
can  retorm  the  deed  or  written  memorial  on  satisfactory  parol  evi- 
dence,  and  then  enforce  a  specific  performance  according  to  the  real 
contract.  In  all  such  cases  if  the  mistake,  oversight,  or  fraud  ii 
clearly  made  out  by  proof  entirely  satisfactory,  equity  will  reform 
the  contract  so  as  to  make  it  conformable  to  the  precise  intent  of  the 
parties,  and  then  enforce  it. 

3.  No  one  can  be  compelled  to  convey  lands  unless  the  sale  be  attested  by 
a  writiog.  When,  however,  a  contract  of  sale  is  so  attested,  though 
through  fraud,  omission,  or  mistake,  the  real  sale,  as  made,  ia  not  tel 


Digitized  by 


Google 


SUMMER    TERM,    1868.  169 

Worley  vs.  Tuggle,  kc. 

forth,  the  carrent  of  Aroericaa  authorities  recognizes  the  power  and 
duty  of  the  chancellor  to  reform  the  writing  and  enforce  it,  when 
certainly  coming  within  the  provisions  of  the  statute  of  frauds  and 
perjuries;  but  when  not  coming  within  the  statute,  there  is  no  con- 
trariety of  adjudicated  authorities  in  England  or  America,  for  it  then 
falls  within  the  general  jurisdiction  of  the  chancellor  to  correct  for 
fraud,  omission,  or  mistake,  unqualified  by  the  statute,  and  justified 
by  the  same  exceptions  to  that  rule  of  evidence  which  recognizes 
written  as  higher  and  more  reliable  than  parol  testimony. 

4.  It  was  agreed  that  the  vendor  should  have  a  lien  for  the  unpaid  pur- 

chase money  ;  the  draftsman  was  so  instructed  to  write  the  deed,  and 
be  and  the  parties  thought  it  was  so  written;  but,  in  matter  of  fact 
and  law,  it  was  not  so  written.  On  the  evidence  of  the  draftsman  the 
deed  is  reformed  so  as  to  reserve  the  lien,  and  then  the  lien  is  en- 
forced. 

5 .  The  evidence  of  the  draftsman  alone,  since  the  adoption  of  the  Civil 

Code,  is  sufficient  to  establish  the  allegation  of  mutake^  though  denied 
in  tliC  answer.  (Civil  Code^  9ec.  142.) 
€.  The  rule  which  required  two  witnesses  or  one  witness,  and  strong  cor- 
roborating circumstances,  to  overcome  a  denial  in  an  answer  in  chan- 
cery, has  been  changed  by  the  Civil  Code,  section  142.  (Alhro  vt, 
Latcson,  11  B.  Mon,^  644;  Enders  v$.  Williams,  1  MeLy  354-5.) 

7.  The  statute  requires  the  amount  of  unpaid  purchase  price  to  be  specified 

in  the  deed  of  conveyance,  else  the  vendor's  lien  is  thereby  waived; 
but  as  between  the  original  parties  or  volunteers  under  them,  this 
was  never  intended  either  to  work  a  fraud  or  to  alter  the  rules  of 
evidence,  nor  to  take  from  the  chancellor  one  of  his  most  valuable 
jurisdictions. 

8.  In  the  reformation  of  deeds,  the  just  rights  and  equities  of  tbird  and 

innocent  parties,  purchasers  for  a  valuable  consideration  without 
notice,  are  not  to  be  disturbed;  for,  as  between  vendor  and  innocent 
remote  vendees,  the  loss  should  fall  on  the  one  who,  through  his  own 
negligence,  may,  to  some  extent,  be  regarded  as  the  author  of  the 
misfortune. 

A.  J.  James,  For  Appellant, 

CITBD— 
1  Mct.^  359-61;  Scales  vs.  Ashbrook. 
1  Story's  Equity^  sec.  134. 
9B.  Afon.,  210;   Wolfe  vs.  Bate. 
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3  B,  Mon,,  513;  Raj/  ^  Thornton  vs.  Bank  of  Ken- 
tucky, 

4  PaigCy  355;  Gates  vs.  Green. 

CHIEF  JUSTICE  WILLIAMS   dkliverbd   the  opinion   of  the   majority 
or  THE  coHBT,  JQDGE  ROBERTSON  dissenting: 

It  is  a  well-established  and  undoubted  fact,  that  when 
the  vendor  contracted  the  land  to  Jane  Early  and  Henry 
Tuggle,  and  agreed  to  convey  it  to  their  children,  Mar- 
shall Early  and  John  Tuggle,  a  lien  was  to  be  reserved 
for  the  unpaid  purchase  price,  and  both  contracting  par- 
ties instructed  the  draftsman  to  so  draw  the  deed  as  to 
secure  this  lien ;  and  when  he  had  drawn  it,  he  then 
assured  the  parties  that  the  language  used  did  secure 
such  lien,  it  stating  the  amount  of  the  consideration, 
"paid  and  to  be  paid,^^  without  specifying  how  much  re- 
mained unpaid,  all  fortified  by  the  then  insolvency  of 
Henry  Tuggle,  who  died  soon  after  wholly  insolvent. 

This  language,  before  our  revision,  would  have  secured 
the  vendor's  lien  ;  but  since  the  revision  of  our  statutes, 
no  vendor's  lien  is  secured  when  the  title  is  conveyed, 
"  unless  it  be  expressly  stated  in  the  deed  what  part  of  the 
consideration  remains  unpaid. ''^     (2  Sfant.  Rev.  Stat.,  230.) 

Both  the  notes  sued  upon  are  dated  the  same  day  of  the 
deed,  and  one  recites  that  it  is  given  in  part  pay  for  a 
certain  tract  of  land  this  daj^  deeded  to  John  Tuggle  and 
Marshall  Early. 

As  the  vendor  seeks  to  reform  the  deed,  and  then  en- 
force his  lien,  it  presents  the  single  question  of  legal 
power  in  the  chancellor  to  do  so. 

This  case  presents  a  mutual  mistake  of  law  and  fact  by 
both  the  contracting  parties  and  draftsman ;  and  though 
the.  land  was  conveyed  to  the  minor  children  of  the  pur- 
chasers, yet,  as  they  are  mere  volunteers,  they  stand  in 
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no  more  favorable  attitude,  nor  have  they  higher  equities, 
than  if  it  had  been  conveyed  to  the  parents. 

Whatever  may  be  said  as  to  the  danger  of  admitting 
parol  or  extraneous  evidence  to  contradict,  alter,  or  add 
to  written  instruments,  it  is  now  settled,  by  such  an  over- 
whelming current  of  authority,  both  in  the  American 
States  and  England,  that  this  may  be  done  when,  through 
mistake,  oversight,  or  fraud,  the  written  memorial  does 
not  truly  set  out  the  contract,  as  scarcely  to  be  regarded 
as  longer  an  open  question.  But  all  the  authorities  agree 
that  such  evidence  is  to  be  cautiously  received,  and  the 
case  clearly  made  out,  else  the  courts  should  hold  to  the 
written  memorial  as  the  highest  and  best  evidence  of  the 
contract;  but  when  it  thus  does  appear,  the  written  me- 
morial, instead  of  attesting  an  agreement  voluntarily 
entered  into  by  the  contracting  parties,  makes  for  them 
a  bargain  which  the  mind  of  neither  party  ever  assented 
to,  and  to  hold  the  injured  party  bound  would  simply 
make  a  rule  of  evidence,  intended  to  secure  justice,  in- 
strumental in  perpetrating  the  grossest  fraud. 

After  a  long  struggle,  in  which  honesty,  good  faith,  and 
integrity  were  attempting  to  free  the  administration  of 
justice  fi'o.n  fi'auJ,  chicanery,  anJ  unconscientious  advan- 
tages, to  be  obtained  through  a  too  strict  adherence  to  a 
very  salutary  rule  of  evidence,  the  true  philosophy  of  the 
rule  was  determined  perfectly  consonant  with  the  just 
stability  of  written  instruments  and  the  strictest  integ- 
rity, by  admitting  the  above  named  exceptions.  But  as 
those  willing  to  avail  themselves  of  unconscientious  ad- 
vantages are  always  seeking,  with  watchful  vigilance,  to 
secure  such  benefits,  by  either  rules  of  property  or  of 
evidence,  the  next  great  struggle  in  which  integrity, 
honesty,  and  fair  dealing  had  to  meet  the  same  wary, 
watchful  chicanery,  in  attempting  to  protect  its  uncon- 
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scientious  advantages  under  the  rules  of  law,  was  upon 
the  statute  of  frauds  and  perjuries,  which  substantially 
declare,  among  other  things,  that  no  suit  should  be 
brought  against  the  party  to  be  charged  for  any  sale  of  real 
estate^  SfC.y  unless  upon  some  memorandum^  in  writings  signed 
by  him. 

The  developing  science  of  the  law,  and  its  ever-wax- 
ing love  of  justice,  increasing  the  omnipotence  of  the 
chancellor  for  equitable  purposes,  soon  settled  that  this 
statute  in  nowise  modified  the  above  named  exceptions 
to  the  rule  of  evidence,  nor  curtailed  the  equitable  juris- 
diction of  courts. 

But  still,  with  more  plausibility  and  seeming  adherence 
to  law,  it  was  contended  that  even  when,  by  mistake, 
oversight,  or  fraud,  the  deed  of  conveyance  did  not  con- 
form to  the  real  contract  of  the  parties,  that  all  the  chan- 
cellor could  do  would  be  to  cancel  the  deed,  and  put  the 
parties  in  statu  quo;  that  to  reform  the  deed,  and  then 
enforce  a  specific  performance,  would  be  to  render  the 
statute  nugatory,  whilst  it  was  conceded  that  any  unfair 
provision  inserted  for  the  vendee's  benefit,  not  according 
to  the  contract,  could  be  modified,  and  the  deed  made  to 
conform  to  the  real  intention  of  the  parties;  yet,  when 
any  advantageous  covenant  in  his  favor  had  been  left 
out,  that  the  chancellor  was  powerless  to  enforce  it,  thus 
making  a  statute  professedly  enacted  to  prevent  fraud, 
often  the  instrument  of  the  grossest  deception  and  injus- 
tice ;  and  though  the  English  courts  first  went  ofi*  on  this 
line  of  construction,  yet  the  advancing  science  of  the 
law,  and  the  ever-operating  influences  of  justice  to  rid 
it  of  all  technicalities  calculated  to  foster  fraud  and  sup- 
press impartial  justice,  have  induced  the  English  courts, 
in  more  modern  times,  to  depart  from  this  line  of  adjudi- 
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cation,  and  to  recognize  the  power  to  reform  the  deed, 
and  then  enforce  it  according  to  the  real  contract. 

The  rule  thus  early  adopted  by  the  English  courts 
lacked  the  great  and  essential  element  of  mutuality;  for 
it  often  happened  that  the  parties  could  not  be  put  in  statu 
quo,  and  then  the  vendee  was  made  to  suffer  the  conse- 
quences of  an  innocent  mistake  or  a  fraud,  and  abide  by 
a  contract  to  which  his  mind  never  assented. 

But  to  the  honor  of  American  jurisprudence  it  may  be 
said,  that  its  judicial  mind,  inspired  with  a  devoted  love 
of  justice,  and  less  embarrassed  with  the  mere  letter,  bet- 
ter appreciated  the  spirit  of  the  statute,  hence  their  ear- 
lier advancement  to  the  administration  of  its  true  equity 
and  spirit,  unencumbered  by  its  mere  letter,  and  that,  too, 
more  in  consonance  with  the  science  of  equity  jurispru- 
dence. 

Mr.  Justice  Story,  in  his  work  on  Equity  Jurisprudence 
{vol,  1,  sec.  152),  says:  "  One  of  the  most  common  classes 
of  cases  in  which  relief  is  sought  in  equity,  on  account  of 
a  mistake  in  fact,  is  that  of  written  instruments,  either 
executed  or  executory.  Sometimes,  by  mistake,  the  writ- 
ten agreement  contains  less  than  the  parties  intended ; 
sometimes  it  contains  more,  and  sometimes  it  simply  varies 
from  their  intent  by  expressing  something  different  in  sub- 
stance from  the  truth  of  that  intent.  In  all  such  cases,  if 
the  mistake  is  clearly  made  out  by  proof  entirely  satis- 
factory, equity  will  reform  the  contract,  so  as  to  make  it  con- 
formable to  the  precise  intent  of  the  parties ^ 

Again,  in  section  154,  he  says:  "The  danger  of  setting 
aside  the  solemn  engagements  of  parties,  when  reduced 
to  writing,  by  the  introduction  of  parol  evidence,  substi- 
tuting other  material  terms  and  stipulations,  is  sufficiently 
obvious.  But  what  shall  be  said  where  those  terms  and 
stipulations  are  suppressed  or  omitted  by  fraud  or  imposi- 
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tion?  Shall  the  guilty  party  be  allowed  to  avail  himself 
of  such  a  triumph  over  innocence  and  credulit3%  to  ac- 
complish his  own  base  designs?  That  would  he  to  allow  a 
7'ulc,  introduced  to  suppress  fraud,  to  be  the  most  effectual  pro- 
Motion  and  encouragement  of  it,  and  hence  courts  of  equity 
have  not  hesitated  to  entertain  jurisdiction  to  reform  all 
contracts,  where  a  fraudulent  suppression,  omission,  or 
insertion  of  a  material  stipulation  exists,  notwithstanding, 
to  some  extent,  it  breaks  in  upon  the  uniformity  of  the 
rule  as  to  the  exclusion  of  parol  evidence  to  vary  or  con- 
trol written  contracts,  wisely  deeming  such  cases  a  proper 
exception  to  the  rule,  and  proving  its  general  soundness." 

And  in  the  next  section  he  says :  "  It  is  upon  the  same 
ground  that  equity  interferes  in  cases  of  written  agree- 
ments, where  there  has  been  an  innocent  omission  or  insertion 
of  a  material  stipulation,  contrary  to  the  intention  of  both 
parties,  and  under  a  mutual  mistake.  To  allow  it  to 
prevail  in  such  a  case  would  be  to  work  a  surprise  or 
fraud  upon  both  parties,  and  certainly  upon  the  sufferers  ; 
as  much  injustice  would,  to  the  full  extent,  be  done  under 
such  circumstances  as  would  be  done  by  a  positive  fraud 
or  an  inevitable  accident. 

"A  court  of  equity  would  be  of  little  value  if  it  could 
suppress  only  positive  fraud,  and  leave  mutual  mistakes, 
innocently  made,  to  work  intolerable  mischiefs  contrary 
to  the  intention  of  parties.  It  would  be  to  allow  an  act, 
originating  in  innocence,  to  operate  ultimately  as  a  fraud,  by 
enabling  the  party,  who  receives  the  benefit  of  the  mistake,  to 
resist  the  claims  of  justice,  under  the  shelter  of  a  rule  to  pro- 
mote it.  It  would  be  a  great  defect  in  the  moral  jurisdic- 
tion of  the  court,  if,  under  such  circumstances,  it  were 
incapable  of  administering  relief."  And  in  section  158 
he  says :  "  Many  of  the  cases  included  under  this  head 
{mistake)  have  arisen  under  circumstances  which  brought 
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them  within  the  reach  of  the  statute  of  frauds,  wTiich 
requires  certain  contracts  to  be  in  writing;  but  the  rule 
as  to  rejecting  parol  evidence  to  contradict  written  agree- 
ments, is  b}*^  no  means  confined  to  such  cases.  It  stands 
as  a  general  rule  of  law,  independent  of  that  statute.  It 
is  founded  upon  the  ground  that  the  written  instrument 
furnishes  better  evidence  of  the  deliberate  intention  of 
the  parties,  than  any  parol  proof  can  supply ;  and  the 
exceptions  to  the  rule,  originating  in  accident  and  mistake ^ 
have  been  equally  applied  to  written  instruments  within  and 
without  the  statute  of  frauds,''^  (Motleux  vs.  London  Assur- 
ance Com.,  1  Atk.y  545;  Hinkle  vs.  Royal  Exchange  Assur- 
ance Co,,  1  Ves,j  317;  Lcyman  vs.  U.  S.  Ins.  Co.,  2  John*s 
Chy.  Rcp.y  630  ;  Head  vs.  Boston  Mar.  Ins.  Co.,  2  Cranch, 
419,  444;  Mar.  Ins.  J?.,  chap.  8,  sec.  4;  Andrews  vs.  Essex 
Fire  and  Mar.  Ins.,  3  Mason^s  Rep.-,  10;  Delaware  Ins.  Co. 
vs.  Hagan,  2  Wash.  Cir.  Rep.,  5.) 

Story  {sec.  159)  again  says:  "The  relief  granted  by 
courts  of  equity  in  cases  of  this  character  is  not  confined 
to  mere  executory  contracts,  by  altering  and  conforming 
them  to  the  real  intent  of  the  parties,  but  it  is  extended 
to  soiernn  instruments  which  are  made  by  parties  in  pur- 
suance of  such  executory  or  preliminary  contracts ;  and, 
indeed,  if  the  court  acted  otherwise,  there  would  be  a 
great  defect  of  justice,  and  the  main  evils  of  the  mistake 
would  remain  irremediable ;  hence,  in  preliminary  con- 
tracts for  conveyances,  settlements,  and  other  solemn 
instruments,  the  courts  act  efficiently  by  reforming  the 
preliminary  contract  itself,  and  decreeing  a  due  execution 
of  it,  as  reformed,  if  no  conveyance  or  other  solemn  in- 
strument in  pursuance  of  it  has  been  executed;  and  if 
such  conveyance  or  instrument  has  been  executed,  it  reforms 
the  latter  also,  by  making  it  such  as  the  parties  originally  in- 
tended ;^^  and  various  authorities  are  referred  to. 
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In  section  161,  in  answer  to  the  disinclination  of  the 
British  courts  to  receive  parol  evidence  to  reform  and 
enforce  written  instruments,  Story  says :  "  But  it  is  ex- 
tremely difficult  to  perceive  the  principle  upon  which 
such  decisions  can  be  supported,  consistently  with  the 
acknowledged  exercise  of  jurisdiction  in  the  courts  to 
reform  written  contracts  and  to  decree  relief  thereon." 

In  America,  Mr.  Chancellor  Kent,  after  a  most  elabo- 
rate consideration  of  the  subject,  has  not  hesitated  to 
reject  the  distinction  as  unfounded  in  justice,  and  has 
decreed  relief  to  a  plaintiff  standing  in  this  precise  pre- 
dicament. 

Mr.  Chancellor  Kent  has  forcibly  said:  "That  it  cannot 
make  any  difference  in  reasonableness  and  justice  of  the 
remedy,  whether  the  mistake  was  to  the  prejudice  of  one 
party  or  the  other.  If  the  court  has  a  competent  jurisdic- 
tion to  correct  such  mistakes,  and  that  is  a  point  settled, 
the  agreement,  when  corrected,  and  made  to  speak  the 
real  sense  of  the  parties,  ought  to  be  enforced  as  well  as  any 
other  agreement,  perfect  in  the  Jirst  instanced  It  ought  to 
have  the  same  efficacy,  and  be  entitled  to  the  same  pro- 
tection, when  made  accurate  under  the  decree  of  the 
court,  as  when  made  accurate  by  the  act  of  the.  par- 
ties.    (Kissclback  vs.  Livingstony  4  John.  Chy.  iJ.,  148.) 

In  Wiswall  vs.  Hall,  3  Paige,  313,  where  the  defendant, 
being  the  owner  of  a  certain  lot,  No.  22,  bounded  on  the 
Hudson  river  at  the  line  of  tide  water,  had  obtained  a 
grant  from  the  corporation  of  the  right  to,  and  did  erect, 
a  wharf  in  front  of  his  lot.  He  then  sold  the  premises  to 
complainant,  and  conveyed  them  as  lot  No.  22,  as  the 
same  was  described  in  and  had  been  occupied  and  held 
under  a  certain  deed  which  was  particularly  described. 
Now  this  lot  No.  22  did  not  embrace  the  wharf,  nor  ^'^as 
it  conveyed  in  the  deed  described;  but  the  defendant  held 
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it  under  a  grant  from  the  corporation.  The  defendant, 
by  his  answer,  insisted  that  he  did  not  intend  to  sell  anything 
more  than  the  lot  as  it  originally  was.  The  chancellor  said 
he  was  satisfied,  from  the  evidence,  that  this  allegation 
was  true;  but  he  was  also  of  opinion  that  the  defendant 
knew  that  the  plaintiff  did  not  so  understand  the  bar- 
gain, and  that,  although  he  assented  to  take  a  convey- 
ance limited  to  lot  No.  22,  it  was  only  because  he  believed 
that  lot  and  the  conveyance  embraced  the  wharf,  and  he 
decreed  that  the  defendant  should  execute  a  release  there- 
of. 

In  De  Pcystcr  vs.  Hasbrouck  (I  Kernan^  N,  York  iJ.,  587), 
the  appellate  court  of  New  York  directed  the  reformation 
of  a  mortgage  of  real  estate,  and  enforced  a  lien  thereon, 
because  valuable  erections,  which  the  mortgage  suppojed 
were  mortgaged,  stood  on  adyoining  ground  to  that  ac- 
tually described  in  the  deed,  these  being  appraised  before 
the  mortgage  was  executed  at  six  thousand  five  hundred 
dollars,  and  the  mortgagee  loaning  twelve  thousand  dol- 
dollars,  supposing  the  mortgage  included  these,  with  the 
other  premises,  and  reversed  the  decision  of  the  supreme 
court  refusing  to  reform  the  mortgage,  and  then  to  en- 
force it,  because  they  believed  it  inconsistent  with  the 
statute  of  frauds.  The  New  York  appellate  court,  re- 
ferring to  the  case  of  Wcswall  vs.  Hall,  said  :  **  This  case 
is  upon  principle  identical;  and  it  is  unnecessary  to  re- 
fer to  cases  to  establish  the  familiar  doctrine  that  where, 
through  mistake  or  fraud,  a  contract  or  conveyance  fails 
to  express  the  actual  agreement  of  the  parties,  it  will 
be  reformed  by  a  court  of  equity  so  as  to  correspond  with  such 
actual  agreements 

And  in  Rider  vs.  Powell  (28  N.  Y.  R.,  312),  after  due 
consideration,  the   appellate   court  of  New  York  held, 
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that  where  a  mortgage  of  real  estate  had  been  executed 
to  secure  ten  annual  payments  of  three  hundred  dollars 
each,  but  had,  through  mistake,  left  out  the  annual  in- 
terest on  the  entire  sum  of  three  thousand  dollars,  that  it 
should  be  reformed  and  specifically  enforced. 

In  Hunter  vs.  Bilyeu^  SfC,  (30  i?/.,  246),  the  Supreme 
Court  of  Illinois,  after  thorough  argument,  decided  that 
the  vendee,  upon  bill  filed  against  the  heirs  of  the 
vendor,  could  have  a  bond  reformed  so  as  to  include 
lands  left  out  by  mistake  in  the  description  of  several 
tracts,  and  was  entitled  to  a  specific  enforcement  of 
the  reformed  bond,  and,  therefore,  directed  a  convey- 
ance of  the  tracts  left  out. 

In  Huffman  vs.  Fry  ct  al.  (5  Jones*  Equity  iJ.,  415),  the 
Supreme  Court  of  North  Carolina  held,  at  the  instance 
of  the  mortgagee,  that  the  mortgage  could  be  reformed 
and  specifically  enforced  against  the  general  creditors, 
it  clearly  appearing  that  the  mortgage,  through  mistake, 
was  made  to  secure  one  dollar  instead  of  one  hundred 
dollars. 

The  two  New  York,  the  Illinois,  and  the  North  Caro- 
lina cases,  were  instances  of  reformation  sought  by  the 
vendees  against  the  vendors,  and  were  clearly  within 
the  statute  of  frauds. 

In  Brown  vs.  Lampton  (35  Vt.,  258),  the  vendor  sought 
the  reformation  of  the  deed  of  conveyance,  because  it 
conveyed  the  tract  of  land  sold,  together  with  all  its 
appurtenances,  without  reservation ;  whereas,  by  the  con- 
tract the  vendor  was  to  retain  the  right  to  use  the  water 
from  a  spring,  and  to  convey  it  through  acqueducts  to 
several  houses  owned  by  him,  situated  near  by;  but 
which  reservation,  by  mistake,  was  left  out.  The  Su- 
preme Court  of  Vermont  directed  the  vendee  to  recon- 
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vey  this  right  to  use  the  spring,  though  he  denied  the 
mistake. 

This  court,  in  Athy  vs.  McHenry  (6  B,  Mon.,  50), 
directed  a  perpetual  injunction  as  to  Athey  and  his  sub- 
sequent vendees  against  erecting  any  building  on  ten 
feet  front  of  a  lot  in  the  city  of  Louisville,  so  as  to  ex- 
clude air  and  light  from  the  house  of  his  vendor,  Mc- 
Henry, it  being  shown  that  when  the  lattrr  sold  him 
the  strip  of  ten  feet  it  was  agreed  that  the  front  was 
to  remain  an  open  space,  and  not  to  be  covered  by  any 
building,  so  as  to  exclude  air  and  light  from  the  vendor's 
house;  but  this  was  left  out  of  the  deed  of  conveyance 
by  mistake.  Nor  w^ill  it  do  to  say,  in  response  to  this 
decision,  that  the  statute  of  frauds  was  not  alluded  to, 
for  as  the  statute  had  no  application  to  the  case,  there 
was  no  need  of  reference  to  it. 

And  in  Thomas  vs,  McCormack(d  Dana,  108),  this  court, 
expounding  the  rules  governing  writings  and  deeds,  said 
that  parol  evidence  could  be  heard  as  against  them, 
either  for  fraud  or  mistake,  when  asserted  in  the  plead- 
ings, and  could  be  relieved  against. 

In  Bales  et  aL  vs.  James^  heirs  {MSS.  Opin.,  last  term), 
this  court  reversed  the  chancellor's  judgment  in  rescind- 
ing a  contract  of  exchange  of  Jefferson  county,  Kentucky, 
for  Mississippi  lands,  because  the  deed,  by  mistake,  de- 
scribed lands  in  Mississippi  six  miles  from  where  the 
lands  sold  were  situated ;  yet  the  vendor,  offering  to  cor- 
rect the  mistake,  this  court  directed  it  to  be  done,  and  the 
vendee  held  thereto.  And,  at  the  present  sitting,  this 
court,  in  Mourning  vs.  Stratton,  has  held,  that  when  a 
vendor  had  assigned  the  vendee's  note  before  he  con- 
veyed by  deed,  of  which  the  vendee  had  notice,  that  a 
subsequent  conveyance  by  the  vendor,  without  specifying 
the  note  held  by  his  assignee,  was  a  fraud  upon  the 
holder  of  the  note,  and  did  not  waive  his  lien. 
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And  in  Mcctiingly  and  wife  vs.  Speak  ct  al,  (4  Bush), 
this  court  held,  that  where  a  father,  intending  to  convey 
land  to  his  married  daughter  and  the  heirs  of  her  body, 
through  mistake  conveyed  it  to  the  eon-in-law  and  his 
heirs,  the  deed  could  be  reformed,  even  after  the  death  of 
both  the  grantor  and  grantee,  upon  clear  and  satisfactory 
evidence  of  the  mistake. 

The  provision  of  the  statute  of  frauds  is,  that  no  suit 
shall  be  brought  to  charge  any  person,  "  uprm  any  contract 
for  the  sale  of  real  estate^  or  any  lease  thereof  for  a  longer 
term  than  one  year,  unless  the  promise,  contract,  agree- 
ment, &c.,  or  some  memorandum  or  note  thereof,  be  in 
writing,  and  signed  at*  the  close  thereof  by  the  party  to  be 
charged,"*^ 

It  will  at  once  be  perceived  that  this  suit  is  not  to 
charge  any  person  upon  any  cotitract  for  the  sale  of  land, 
but  it  is  a  suit  by  the  vendor  to  correct  a  mistake  in  his 
own  deed,  by  which  he  conveyed  a  right — rather  by  which 
he  waived  a  right — in  himself  contrary  to  the  contract, 
and  clearly  does  not  fall  within  either  the  letter  or  spirit 
of  the  statute  of  frauds,  but  belongs  peculiarly  to  that 
class  of  cases  wherein  courts  of  equity  reform  and 
specifically  enforce  the  reformed  contract,  for  fraud, 
omission,  or  mistake. 

It  has  never  been  held  that  when  the  vendor  had  de- 
livered to  the  vendee  his  memorandum  in  writing  on  the 
sale  of  land,  that  he  must  have  a  memorandum  in  writing 
to  enable  him  to  recover  the  purchase  price,  because, 
even  the  statute  of  frauds  does  not  require  this ;  but  no 
one  can  be  compelled  to  convey  lands,  unless  the  sale  be 
attested  by  a  writing;  when,  however,  a  contract  of  sale 
is  so  attested,  though,  through  fraud  or  mistake,  the  real 
Bale,  as  made,  is  not  set  forth,  yet  the  current  of  Ameri- 
can  authorities  recognize   the   power  and   duty  of  the 
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chancellor  to  reform  the  writing,  and  then  enforce  it, 
when  certainly  coming  within  the  provisions  of  the  stat- 
ute ;  but  when  it  does  not  come  within  the  purview  of 
the  statute,  as  this  case  docs  not,  there  is  no  contrariety  of 
adjudicated  authority  in  England  or  America ;  for  it  then 
(alls  within  the  general  jurisdiction  of  the  chancellor  to 
correct  for  fraud,  omission,  or  mistake,  unqualified  by 
the  statute,  also  justified  by  the  same  exceptions  to  that 
rule  of  evidence  which  recognizes  written  as  of  higher 
and  more  reliable  testimony  than  parol,  equally  recog- 
nized by  the  courts  of  both  countries. 

After  the  contract  of  sale,  and  until  the  deed  was  exe- 
cuted and  delivered,  the  vendor,  bf  the  laws  of  this  State, 
had  a  lien  for  the  unpaid  purchase  price.  This  lien,  it 
was  contracted,  should  be  continued,  and  not  waived  by 
the  deed,  and  the  draftsman  was  instructed  to  so  draw  it; 
and  he  and  the  parties  thought  it  was  so  drawn.  No 
third  innocent  party,  as  purchaser  for  a  valuable  con- 
sideration, is  involved.  To  say  that  the  vendor  lost  his 
lien  beyond  the  power  of  the  chancellor  to  allow  and 
enforce  it,  is  to  make  the  law  an  agent  of  fraud  and  the 
chancellor  an  imbecile  in  the  administration  of  justice, 
likewise  to  destroy  every  principle  upon  which  contracts 
are  upheld  and  regarded,  as  neither  the  mind  of  the  one 
nor  the  other  party  assented  to  such  a  contract;  beside, 
there  was  no  consideration  contracted  or  paid  to  uphold 
it;  but  simpl}',  by  mistake,  the  deed  sets  out  a  contract 
never  made;  and  when  the  vendor  seeks  to  enforce  the 
real  contract,  the  vendee  meets  him  with  the  deed,  and  a 
denial  of  the  right  of  the  court  to  investigate  it,  or  of  the 
vendor  to  show  mistake,  omission,  or  fraud,  and  that,  too, 
in  a  case  not  within  the  statute  of  frauds. 

Before  our  revision  almost  anj*^  vague  expression  in  the 
vendor'^  deed,  showing  that  all  the  purchase  money  had 
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not  been  paid,  was  held  sufficient  to  put  subsequent  ven- 
dees upon  their  guard,  such  as  used  in  this  deed,  of  "/?fltrf 
and  to  be  paid 'f*^  hence,  after  vendees,  who  had  paid  all 
the  purchase  price  to  their  vendors,  were  often  surprised 
by  the  assertion  of  a  lien  by  some  remote  vendor,  and 
thus  injustice  was  sometimes  done  to  remote  vendees. 
To  remedy  this  evil,  our  Revised  Statutes  require  the 
amount  of  the  vendor's  unpaid  purchase  price  to  be 
specified  in  his  deed  of  conveyance,  else  his  lien  is  there- 
by waived;  but,  as  between  the  original  parties  or  vol- 
unteers under  them,  this  was  never  intended  either  to 
work  a  fraud,  to  alter  the  rules  of  evidence,  nor  to  take 
from  the  chancellor  one  of  his  most  valuable  jurisdic- 
tions. 

It  is  said  by  Story,  and  is  a  most  just  and  reasonable 
rule,  that,  in  the  reformation  of  deeds,  the  just  rights  and 
equities  of  third  and  innocent  parties,  purchasers  for  a 
valuable  consideration,  without  notice,  are  not  to  be 
disturbed ;  for,  as  between  vendor  and  innocent  remote 
vendees,  the  loss  should  fall  on  the  one  who,  through  his 
own  negligence,  may,  to  some  extent,  be  regarded  as  the 
author  of  the  misfortune.  The  evidence  of  the  drafts- 
man alone,  since  the  adoption  of  our  Civil  Code,  is  suffi- 
cient to  establish  the  allegation  of  mistake,  though  denied 
in  the  answer. 

Section  142,  Civil  Code,  requiring  that  the  pleadings, 
with  certain  exceptions,  should  be  verified,  provides  *'that 
such  verification  shall  not  make  other  or  greater  proof 
necessary  on  the  side  of  the  adverse  party." 

And  in  Albro  vs,  Lawson  (17  B.  Mon,^  644),  this  court 
held,  that  the  rule  which  required  two  witnesses,  or  one 
witness,  with  strong  corroborating  circumstances,  to  over- 
come a  denial  in  an  answer  in  chancery,  has  been  chang- 
ed by  said  section  of  the  Code,  which  was  subsequently 
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affirmed  by  this  court  in  Enders  vs,  Williams  (1  Met,, 
354-5).  So  it  may  now  be  regarded  that  the  oath  of  the 
plaintifT  and  the  defendant  making  an  issue,  are  equiva- 
lents, and  the  issue  to  be  adjudicated  upon  the  evidence. 
But  one  witness  testified  in  this  case — the  draftsman. 
There  are  no  contrariety  of  facts,  but  the  language  of 
the  deed,  the  insolvency  of  the  purchaser,  Henry  Tug- 
gle,  both  signally  confirm  the  positive  and  emphatic 
statements  of  the  only  witness  that  a  lien  was  con- 
tracted for,  and  was  to  be  retained,  and  was  to  be  set 
out  in  the  deed,  and  that  all  the  parties  thought  it  was 
eo  set  out. 

Wherefore,  the  judgment  is  reversed,  with  directions  to 
reform  the  deed  and  allow  the  lien,  selling  first  the  undi- 
vided interest  of  Jno.  Tuggle  for  that  purpose. 

Judge  Robertson  dissenting. 


JUDGE  ROBERTSON  dblivbrbd  thb  following  dissbntino  opinion: 

Henry  Tuggle,  having  bought  from  the  appellant, 
Elijah  Worley,  a  tract  of  land,  for  the  unpaid  price  of 
which,  he  gave  his  promissory  notes,  the  legal  title  was 
conveyed  to  his  son  and  to  his  step-son;  and  having  af- 
terwards died  intestate  and  insolvent,  this  suit  in  rem  was 
brought  against  his  surviving  widow  and  heirs  for  en- 
forcing an  alleged  lien  not  reserved  by  the  deed,  which, 
as  charged,  omitted  it  through  mistake.  Only  one  witness 
testified  to  the  allegation  denied  by  the  answer.  The 
circuit  court  dismissed  the  petition.  Oral  evidence  of 
such  a  mistake  in  the  written  memorial  of  the  contract 
required  to  be  in  writing,  cannot  availably  supply  the 
omission  or  change  the  legal  effect  of  the  written  me- 
morial, so  as  to  subject  the  vendee  or  the  land  to  any 
liability   not  imposed    by   the   writing.     Were   the   law 
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otherwise,  the  statute  requiring  written  evidence  might 
be  evaded  and  oflen  frustrated  by  oral  testimony  of  what 
the  statute  requires  to  be  shown  by  written  evidence 
only,  before  a  suit  can  be  maintained  on  it. 

The  deed  neither  reserves  an  express  lien  nor  recites 
the  amount  of  the  unpaid  consideration  from  which,  ac- 
cording to  a  statute  of  this  State,  an  implied  lien  would 
have  resulted.  The  appellant  now  insists  that  the  un- 
written contract  for  a  lien  should  be  enforced  against  the 
plea  of  the  statute  of  frauds  and  perjuries,  providing, 
in  effect,  that  no  suit  shall  be  maintained  for  enforcing  a 
contract  for  the  sale  of  land,  or  for  an  encumbrance  on 
it  subjecting  it  to  sale,  unless  there  be  a  written  memo- 
rial of  the  contract  as  sought  to  be  enforced.  But  rea- 
son, policy,  and  authority  all  oppose  this  assumption. 

The  philosophy  of  evidence  interdicts,  as  a  general 
rule,  oral  testimony  inconsistent  with  written  evidence, 
intrinsically  the  highest,  and  presumptively  intended  by 
the  parties  to  be  the  only,  evidence  of  this  contract.  Pol- 
icy and  justice,  however,  have,  to  a  qualified  extent,  re- 
laxed this  prudent  rule  in  cases  of  well-established  fraud 
or  mistake  in  reducing  the  oral  contract  to  writing.  And 
even  in  contracts  within  the  scope  of  the  statute,  the 
reason  of  the  exception  allows  a  defendant  to  prove  that 
a  written  contract  sought  to  be  enforced  against  him  is, 
through  mistake,  essentially  different  from  that  intended 
by  the  contracting  parties.  And  this  is  not  inconsistent 
with  the  statute  which,  intending  only  to  save  land  from 
the  danger  of  false  and  suborned  testimony,  does  not 
provide  that  a  written  memorial  of  sale  may  not  be 
resisted  for  mistake  when  sought  to  be  specifically  en- 
forced. Except  for  the  purpose  of  enforcement,  a  writ- 
ten contract  for  land,  like  every  other  written  contract, 
may  be  modified   by  clear  proof  of  essential  mistake. 
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For  all  defensive  purposes,  the  statute  requiring  written 
evidence  does  not  apply,  but  leaves  evidence  to  the 
common  law  tests  of  competency  and  effect;  and,  con- 
sequently, no  doctrine  is  either  better  j^ettled  or  is  more 
consirntent  than  that  which  allows  a  defendant  to  resist 
the  equity  of  the  extraordinary  relief  of  a  specific  exe- 
cution of  a  written  contract  for  land,  by  oral  proof  of 
the  rebutting  equity,  resulting  from  a  mistake  in  making 
the  written  memorial  describe  a  contract  which  was,  in 
fact,  never  made  or  contemplated.  This  violates  no  stat- 
ute of  frauds,  and  is,  therefore,  permissible  on  the  general 
principle  which  allows  oral  to  contradict  written  evi- 
dence. But  the  statute  excludes  that  principle  whenever 
a  party  to  a  contract  for  land  seeks  to  enforce  an  oral 
agreement  against  or  in  lieu  of  that  which,  as  required, 
is  written.  In  such  a  case,  the  other  party  may  well  say, 
"  however  clearly  you  may  seem  to  prove  by  oral  testi- 
mony a  contract  different  from  the  written  memorial, 
and  however  conclusively  you  may  thus  show  that  the 
contract,  as  written,  should  not  be  enforced,  yet,  never- 
theless, there  is  no  written  evidence  of  the  contract, 
which  1  deny,  and  which  you  are  seeking  to  enforce  in 
defiance  of  the  inexorable  and  conservative  statute, 
which  peremptorily  forbids  the  enforcement  of  any  such 
oral  contract." 

Were  the  only  question  in  such  a  case  the  admissibility 
of  oral  to  contradict  written  testimony,  then  certainly 
both  plaintiff  and  defendant  would  stand  on  the  same 
platform,  and  be  entitled  to  the  same  privilege.  But  that 
is  not  the  decisive  question  when  a  party  seeks  a  specific 
execution  of  an  oral  sale  of  land,  or  of  a  lien  upon  land. 
The  statute  then  comes  in,  and,  without  qualification  or  ex- 
ception, inflexiby  requires  written  evidence  of  the  alleged 
contract,  and,  in  its  application  to  such  a  case,  the  statute 
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is  fortified  by  the  fact  that  the  parties  had  prudently  re- 
duced to  writing  a  contract  essentially  different  from  that 
sought  to  be  enforced  on  oral  evidence,  in  opposition  to 
the  evidence  which  they  had  chosen  as  the  surest  test  of 
their  rights.  But,  waiving  this  consideration,  it  is  evident 
that  superseding  the  written  evidence,  leaves  the  contract 
without  any  other  than  oral  evidence,  and  the  status  of 
the  parties  is  precisely  what  it  would  have  been  had  there 
never  been  any  written  memorial.  This  would  be  the 
inevitable  and  utmost  effect  of  proving  mistake ;  and 
then,  if  the  transmuted  contract  be  enforced,  will  it  not 
be  enforced  as  a  contract  merely  oral,  in  the  teeth  of  the 
statute,  and  may  not  the  legislative  purpose  be  perverted 
and  altogether  frustrated  ? 

A  single  example  may  sufficiently  illustrate  the  right 
doctrine  and  the  true  contradistinctive  principle.  A, 
owning  two  tracts  of  land  of  different  quality  and  value, 
sells  to  B  the  tract  worth  one  hundred  per  cent,  the  most ; 
but  his  bond  for  a  title,  through  either  fraud  or  mistake, 
clearly  describes  the  least  valuable  tract,  and  cannot  be 
so  construed  as  to  embrace  the  tract  actually  sold.  B  re- 
fiising  to  pay  for  the  inferior  tract,  A  sues  him  for  a  spe- 
cific execution  of  the  contract,  as  falsely  written.  In 
resisting  A's  asserted  equity  B  may  prove  the  true  con- 
tract, and  defeat  the  suit;  but  can  he,  by  retorting  a 
prayer  for  a  specific  execution  of  the  oral  contract  for 
the  better  tract,  coerce  a  conveyance  of  it?  The  statute 
is  dead  unless  it  says  no  ;  and  then  for  what  purpose  was 
it  made  ?  A  bonus  of  a  portion  of  the  land  might  suborn 
witnesses  to  testify  falsely  to  the  alleged  mistake,  and 
thus  take  from  the  owner  land  he  never  sold.  To  save 
from  any  such  perjury  and  spoliation  of  real  estate,  was 
the  only  object  of  the  statute ;  and  to  deny  its  avallibilty 
in  such  a  case  would  virtually  nullify  it.     And  here  we 
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may  see  why  a  plaintiff  cannot,  by  suit,  take  from  the  de- 
fendant his  land  without  written  testimony,  and  why,  at 
the  same  time,  he  cannot,  even  on  written  evidence,  im- 
pose on  him  land  he  never  actually  sold  him;  and  why, 
therefore,  oral  proof  of  mistake  may  be  available  for  re- 
sisting a  specific  execution  of  a  written  contract  for  land, 
but  can  never  entitle  a  plaintiff  to  a  specific  execution  of 
any  unwritten  contract.     And  it  is  rather  strange  that 
Chancellor  Kent  once  said  that  he  could  not  see  why,  if  a 
defendant  might  resist  a  specific  execution  of  a  written 
contract   for  land  by  oral  proof  of  mistake,  a  plaintiff 
might  not  have  a  reciprocal  right  to  enforce  an  oral  con- 
tract by  proof  of  mistake  in  a  written  memorial;  and  it 
may   be  still  stranger  that  Mr.  Story  seemed  to  indorse 
that  unauthoritative  saying,  never  authoritatively  ratified 
or  recognized.     The  true  and  sure  clue  to  the  lab}rinth 
which  perplexed  those  eminent  jurists  is  quite  palpable  : 
it  is,  that  the  statute  of  frauds  applies  to  one  and  does  not 
apply  to  the  other  class  of  cases.     This  clue  shows  why, 
also,  a  deed  purporting  an  absolute  sale  may,  by  oral  tes- 
timony of  mistake,  be  shown  to  have  been  intended  only 
as  a  mortgage,  and  why  a  deed,  purporting  to  be  only  a 
mortgage,  can  never  be  transformed,  by  oral  proof,  into 
an  absolute  sale.     In  the  former  case  the  statute  of  frauds 
does  not  prevent  resistance  to  a  written  contract,  but  in 
the  latter  case  it  prevents  a  recovery  beyond  or  against  a 
written   contract;   and   this   is   perfectly   consistent,   has 
never  been  judicially  disregarded  even  by  Story  or  Kent, 
and  is  impregnably  established  by  an  overwhelming  cur- 
rent  of   authority,  British  and    American,  both   judicial 
and  elementary.     Any  other  doctrine  is  inconsistent,  and 
indefensible  on  principle. 

On    this   subject.   Story,  in    his   Equity   Jurisprudence 
{section   161),   says:   "It    is   admitted  that   a   defendant, 
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against  whom  a  specific  performance  of  a  written  agree- 
ment is  sought,  may  insist,  by  way  of  answer,  upon  mis- 
take as  a  bar  to  such  a  bill ;  because,  he  may  insist  on 
any  matter  which  shows  it  to  be  inequitable  to  grant 
such  relief.  A  court  of  equity  is  not,  like  a  court  of  law, 
bound  to  enforce  a  written  contract;  but  it  may  exercise 
its  discretion  when  a  specific  performance  is  sought,  and 
may  leave  the  party  to  his  remedy  at  law.  It  will  not, 
therefore,  interfere  to  sustain  a  bill  for  a  specific  per- 
formance, and  when  it  would  be  against  conscience  and 
justice  to  do  so.  On  the  other  hand,  it  seems  equally 
clear  that  a  party  may,  as  plaintifl*,  have  a  relief  against 
a  written  contract  by  having  the  same  set  aside;  and 
canceled  or  modified,  whenever  it  is  founded  in  a  mis- 
take of  material  facts ;  and  it  would  be  unconscientious 
and  unjust  for  the  other  party  to  enforce  it  at  law  or  in 
equity.  But  the  case  intended  to  be  put  difl^ers  from  each 
of  these.  It  is  where  the  party  plaintiff  seeks,  not  to 
set  aside  the  agreement,  but  to  enforce  it  when  it  is  re- 
formed and  varied  by  the  parol  evidence.  A  very  strong 
inclination  of  opinion  has  been  repeatedly  expressed  by 
the  English  courts  not  to  decree  a  specific  performance 
in  this  latter  class  of  cases — that  is  to  say,  not  to  admit 
parol  evidence  to  establish  a  mistake  in  a  written  agree- 
ment, and  then  to  enforce  it  as  varied  and  established  by 
that  evidence.  On  various  occasions,  such  relief  has, 
under  such  circumstances,  been  denied."  And  his  numer- 
ous citations  of  unquestioned  authorities  sustain  this  text. 

The  same  author,  in  his  chapter  on  Specific  Perform- 
ance (sections  770  and  770a),  says :  "  The  statute  has  said 
that  no  person  shall  be  charged  with  the  execution  of  an 
agreement  who  has  not  personally  or  by  his  agent  signed 
a  written  agreement.  But  the  statute  does  not  say  that, 
if  a  written  agreement  is  signed,  the  same  exceptions 
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shall  not  hold  to  it  as  did  before  the  statute.  Now,  be- 
fore the  statute,  if  a  bill  had  been  brought  for  a  specific 
performance,  and  it  had  appeared  that  the  agreement 
had  been  prepared  contrary  to  the  intentions  of  the  de- 
fendant, he  might  have  resisted  the  performance  of  it. 
The  statute  has  made  no  alteration  in  this  respect  in  the 
situation  of  the  defendant.  It  does  not  say  that  a  writ- 
ten agreement  shall  bind,  but  only  that  an  unwritten  a^^rce- 
ment  shall  not  bind. 

"  But,  in  the  case  of  a  plaintiff  seeking  the  specific  per- 
formance of  a  contract,  if  it  is  reduced  to  writing,  courts 
of  equity  will  not,  ordinarily,  entertain  a  bill  to  decree  a 
specific  performance  thereof,  with  variations  or  additions 
or  new  terms,  to  be  made  and  introduced  into  it  by  parol 
evidence ;  for,  in  such  a  case,  the  attempt  is  to  enforce  a 
contract  partly  in  writing  and  partly  by  parol ;  and  courts 
of  equity  deem  the  writing  to  be  higher  proof  of  the  real 
intentions  of  the  parties  than  any  parol  proof  can  gen- 
erally be,  independently  of  the  objection  which  arises  in  many 
cases  under  the  statute  of  frauds^ 

And,  in  support  of  this  text,  many  current  decisions  by 
the  British  courts  are  cited ;  and  among  these,  is  the 
judgment  of  Lord  Cottenham  in  the  London  and  Bir- 
mingham Railway  Company  vs.  Winter  (1  Craig  ^  Phillips^ 
57),  in  which  the  chancellor  said,  as  to  oral  variations 
from  a  written  contract,  "that,  in  such  a  case,  the  con- 
tract is  not  in  writing,  but  in  the  terms  verbally  stated  to 
have  been  the  agreement  between  the  parties,  and,  there- 
fore^ refuses  specifically  to  perform  such  a  contract." 

And  among  the  cases  cited  by  the  same  author,  in  his 
chapter  on  Mistake,  is  that  of  Attorney  General  vs.  Sitwell 
(Young  4*  Coll.,  559),  in  which  Baron  Alderson  said:  "I 
cannot  help  feeling,  that,  in  the  case  of  an  executory 
agreement,  first  to  reform,  and  then  to  decree  an  execu- 
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tion  of  it,  would  be  virtually  to  repeal  the  statute  of 
frauds.  It  seems  to  me  that  the  court  ought  not,  in  any 
casc^  w  here  the  mistake  is  denied  or  not  admitted  by  the 
answer,  to  admit  parol  evidence,  and  upon  thai  evidence 
reform  an  executory  agreement." 

And  all  other  British  decisions  within  the  range  of  our 
knowledge  harmonize  with  the  principle  recognized  in 
the  foregoing  quotations;  and  we  have  seen  no  authori- 
tative American  decision  essentially  different. 

Sugdon,  in  his  Treatise  on  Vendors,  collating  the  Brit- 
ish authorities,  announces  as  their  unanimous  conclusion, 
that  mistake  in  a  written  contract  for  the  sale  of  land, 
proved  by  oral  testimony  establishing  a  different  contract, 
**  can  only  be  used  as  a  defense  to  a  bill  demanding  a  spccijic 
performance^  and  is  inadmissible  as  a  ground  to  compel  a 
specific  performance  ;^^  and  the  only  exception  he  makes 
is  a  case  of  part  performance  of  an  unwritten  agreement, 
which,  according  to  the  inconsistent  doctrine  then  recog- 
nized in  England,  took  the  case  out  of  the  statute ;  and 
that  exception  has  been  invariably  repudiated  by  this  court 
as  a  virtual  repeal  of  the  statute;  because,  though  part 
performance  may  be  evidence  of  some  contract,  yet  it  is 
no  proof  of  the  terms  or  extent  of  the  contract,  and,  by 
subornation,  men  might  "  be  even  proved  out  oj  their  estates  " 
in  defiance  of  the  letter  and  policy  of  the  statute.  Con- 
sequently,  this  court  has  always  been  less  inclined  than  those  of 
England  to  relax  the  statute  by  the  application  of  oral  testi- 
mony. And  this  court,  therefore,  has  never  adjudged  that 
an  oral  agreement  for  selling  or  encumbering  land  could, 
under  any  circumstances,  be  specifically  enforced  when 
the  statute  has  not  been  waived ;  but  has  often  decided 
otherwise. 

In  Smith  vs.  Smith  (4  Bibb,  81),  the  opinion  delivered 
by  Chief  Justice  Boyle  clearly  implies,  that,  while  oral 
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evidence  may  resist,  it  cannot  enforce  a  specific  perform- 
ance of  a  contract  embraced  by  the  statute  of  frauds 
respecting  sales  of  land. 

In  Harrison  vs,  Talbot  (2  Dana,  268)  this  court  adjudged 
the  dismission  of  Harrison's  cross-bill  for  reforming,  by 
oral  proof,  a  written  memorial  of  a  sale  of  land  to  him, 
and  then  for  a  specific  enforcement  of  the  agreement  as 
80  varied;  and  the  only  reason  for  that  judgment  was,  in 
the  language  of  the  court,  "  because  he  (Harrison)  can- 
not, 171  the  attitude  of  complainant^  compel  a  specific  cxe- 
cution  of  the  contract  varied  or  modified  by  parol  evidence, 
nor  otherwise,  than  according  to  the  import  and  effect  of  the 
written  memorial  of  the  sale,'*'* 

Hanly  vs.  Shrieve  (1  Dana,  1)  recognizes  the  same  doc- 
trine. 

And  in  Churchill  vs.  Rogers  (3  Mon,,  81)  the  same  prin- 
ciple was  directly  and  specifically  recognized  and  applied 
to  a  bill  by  Churchill,  charging  that  a  conveyance  of  land 
sold  to  him  by  Rogers  did  not,  through  mistake,  embrace 
all  the  land  actually  sold,  and  praying  for  an  extension 
of  the  boundary  so  as  to  include  the  pretermitted  land,  or 
for  a  canveyance  of  that  land.-  The  opinion  of  this  court, 
delivered  by  Chief  Justice  Boyle,  after  stating  that  there 
was  no  complaint  that  the  deed  as  made  did  not  accu- 
rately describe,  as  to  identity  and  quantity,  the  land  con- 
veyed by  it,  concluded  as  follows  :  "  There  is  indeed 
evidence  in  the  cause  conducing  to  prove  a  verbal 
agreement  on  the  part  of  Rogers,  that  the  lines  might 
be  extended  so  as  to  include  the  land  which  is  now 
contended  by  Churchill  ought  to  have  been  conveyed; 
but  to  sustain  the  bill  and  grant  Churchill  relief  on  such 
agreement,  would  be  directly  contrary  to  the  letter,  as  well  as 
the  spirilj  of  the  statute  against  frauds  and  perjuries" 
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The  same  doctrine  has  been  virtually  recognized,  argu- 
endo and  otherwise,  by  this  court  in  many  cases,  and 
has  never,  so  far  as  we  know  or  believe,  been  over- 
ruled or  questioned  by  any  Kentucky  case.  The  case 
of  Athy  vs,  McHcnry^  cited  contra^  does  not  allude  to  the 
statute,  nor  intimate  that  an  orah  contract  for  the  sale 
of  land  or  encumbrance  subjecting  land  to  sale,  or  a 
written  contract  altered  by  oral  testimony  of  sale,  or 
such  encumbrance,  can  be  specifically  enforced  against 
the  vendor  when  resisted  on  the  ground  of  the  statute.  That 
case  only  decided  that  a  purchaser  should  be  enjoined  from 
obstructing  ventilation  and  light  to  the  vendor's  house, 
the  enjoyment  of  which,  as  an  easement,  was  a  part  of 
the  consideration  of  his  sale  of  the  adjoining  ground, 
and  was  reserved  by  the  agreement;  but,  through  inad- 
vertence, was  not  expressed  in  the  conveyance.  That 
judgment  may  have  been  right.  The  case  was  not  with- 
in the  statute.  The  vendee  was  not  seeking  to  enforce 
an  oral  contract  for  the  sale  of  land  against  the  vendor^ 
but  the  vendor  sought  to  enjoin  his  vendee  from  a  nui- 
sance in  violation  of  an  oral  contract  not  to  commit  it. 

According  to  the  statute  as  interpreted,  oral  evidence 
was  admissible,  and,  if  satisfactory,  was  sufficient  in  that 
case.  It  was  not  taking  from  the  vendor  any  land  or 
service  sold  by  him  without  a  written  memorial.  It  was 
only  enforcing  against  the  vendee  a  part  of  the  consid- 
eration of  his  purchase;  and  so  far  as  the  statute  is  con- 
cerned, the  only  question  was,  whether,  in  such  a  case, 
oral  evidence  was  admissible  to  supply  an  omission  in 
the  conveyance  to  the  vendee  concerning  light  and  air 
that  might  not  have  required  a  written  contract,  and 
which,  according  to  the  common  law,  untouched  by  the 
statute,  was  admissible  in  such  a  case  on  proof  of  mis- 
take in  the  written  memorial  of  the  contract  of  sale  by 
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the  vendor;  and,  therefore,  the  court  did  not  consider  or 
allude  to  (he  statute  of  frauds. 

That  case  of  Alhy  vs,  McHcnry,  therefore,  may  be  per- 
fectly consistent  with  the  other  Kentucky  cases,  and  with 
the  established  exposition  of  the  statute  of  frauds,  and 
certainly  does  not  overrule,  or  even  question,  their  au- 
thority, which  seems  not  only  rational  and  coincident 
with  all  the  British  decisions,  but  conclusive  now  on 
this  court  after  its  undeviating  recognition  for  more 
than  sixty  years.  Nor  do  we  find  that  the  Supreme 
Court  of  any  American  State  has  established  a  con- 
flicting doctrine;  and  if  it  had  done  so,  it  would  not 
be  either  authoritative,  or  even  availably  argumenta- 
tive, in  this  forum,  against  the  limpid  volume  of  its  own 
prescriptive  authority,  backed  by  that  of  England,  and 
certainly  by  most  of  the  States  of  our  Union.  The  con- 
verse is  surely  not  entitled  to  the  dignified  and  impos- 
ing appellation  of  "/Ae  American  doctrine  ;^^  certainly  not 
as  much  so  as  the  doctrine  of  part  performance  is  the 
American  doctrine. 

There  are  American,  and  English  cases  too,  in  which 
the  alleged  mistake  or  oral  agreement  not  being  denied 
and  the  statute  waived,  a  specific  performance  has  been, 
and  properly,  decreed ;  and  there  may  be  a  few  sporadic 
cases  in  which  a  divided  bench  has,  for  fraud,  enforced 
a  contract  for  the  sale  or  encumbrance  of  land,  as  re« 
formed  by  oral  proof  indisputable.  Such  is  the  case  of 
Dcpeyster  vs,  Hasbrouck  {\st  Kernan^s  New  York  Reports), 
But  this,  however  inconsistent  or  questionable,  is  not  in 
the  same  category  of  a  reformation  and  enforcement  on 
the  ground  of  mere  mistake ;  and  neither  in  New  En^;- 
land  nor  New  York,  nor  any  other  American  State,  has 
the  judiciary  authoritatively  established  the  doctrine  that, 
against  the  plea  of  the  statute,  an  oral  contract  or  a  written 
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contract,  essentially  varied  by  oral  testimony,  on  the 
ground  of  mistake,  can  ever  be  specifically  enforced  by 
•uit,  except  on  the  indefensible  ground  of  part  perform- 
ance. Wherever  we  find  dicta  to  that  eflfect,  we  find 
judicial  decisions  to  the  contrary.  This  is  true  of  the 
dictum  in  the  case  of  Hunter^ s  adrrCr  vs.  BUycu^  4*^.,  in 
30/A  Illinois  Reports^  in  which,  nevertheless,  t^ie  court 
adjudged  against  the  prayer  for  specific  performance  ; 
and  in  the  same  State,  the  same  tribunal,  in  the  case  of 
Vpdicke  vs.  Armstrong,  as  well  as  in  other  cases,  adjudged 
that  '^  the  statute  applies."  All  the  New  England  States 
have  likewise  so  adjudged,  and  New  York  has  not  settled 
any  other  doctrine. 

The   case  of  Rider  vs.   Powell  (1  Tiffany's   New   York 
Reports)  has  no  essential  application  to  the  question  we 
are  considering.     In  that  case,  adjudged  by  an   almost 
equally   divided   court,  it  was   decided   that   Rider,   the 
vendor  of  land,  might,  on  oral  proof  of  mistake,  reform 
the  consideration  recited  in  a  mortgage  made  to  secure 
payment;  and  it  is  well  settled  here  and  elsewhere  that 
the  recital  in  a  deed  of  the  consideration  is  not  conclu- 
sive, but  may  be  disproved  or  qualified  by  oral  testimony. 
The  Kentucky  statute  of  frauds  does  not  require  the  con- 
sideration to  be  stated  in  the  written  memorial  of  a  con- 
tract for  the  sale  of  land ;  and  we  do  not  judicially  knovir 
that  the  N^w  York  statute  differs  materially  from  ours. 
However  this  may  be,  the  question  of  proof  of  the  true 
consideration  depended,  in  that  case,  on  the  common  la^v, 
unaffected  by  the  statute ;  and,  therefore,  the  opinion   in 
that  case  is  no  authority  on  the  statute  of  frauds   and 
perjuries.      Nor  does  the   case  of  OUlispie  vs.  Moore   (2 
Johns.  Ch'y.  Reps.,  585),  or  that  of  Kcisclbrock  vs.  Living- 
ston (4  lb.,  144),  adjudge  more  than  the  admitted  doctrine, 
that  in  cases  not  within  the  statute  of  frauds  and  perja- 


Digitized  by 


Google 


SUMMER    TERM,     1868.  t9ft 


Worlejr  vf.  Toggle,  Ac. 


ries,  oral  evidence  may  modify  a  written  agreement,  and 
as  well  for  the  plaintiff  seeking  correction  and  enforce- 
ment as  for  the  defendant  resisting  specific  performance. 
In  neither  of  these  cases  did  Chancellor  Kent  decide  that 
an  oral  contract  or  a  written  contract  for  the  sale  of  land, 
essentially  modified  by  oral  testimony,  coald,  if  denied, 
be  specifically  enforced  in  defiance  of  the  statute  per- 
emptorily declaring   that   no  suit  shall  be   maintained  for 
enforcing  a  contract  for  the  sale  of  land  unless  it  be  in  wrii- 
ing.     He  said  truly  that  the  statute  did  not  apply  to  the 
case  of  Keisclbrock  vs,  Livingston ;  and  it  is  equally  evi- 
dent, not  only  that  it  did  not  apply  to  the  case  of  Gillispie 
vs,  Moore,  but  that  the  chancellor's  only  object  was  to 
settle  the  then  controverted  competency  of  oral  evidence 
to  contradict  or  correct  written  evidence — a  doctrine  now 
universally  recognized  by  enlightened  jurists;  and  all  the 
cases  cited  in  his  opinion  show  nothing  more  than  that  oral 
evidence  is  admissible,  in  cases  of  well-established  mis- 
take, to  change  a  written  contract ;  and  no  one  of  them 
intimates  an  application  of  that  established  doctrine  of 
the  modern  common  law  to  cases  in  which  a  plaintiflf, 
on  proof  of  mistake,  and  of  an  oral  contract  essentially 
difierent  from  the  written  memorial,  seeks  a  specific  per- 
formance of  the  oral  contract ;  and  to  that  class  of  casefl 
alone  the  statute  wisely  applies,  by  its  express  and  inev- 
itable provision  against  any  suit  to   enforce   in  invittun 
an  oral  agreement  for  the  sale  of  land,  or  an  encum- 
brance on  land  which  may  subject  it  to  sale,  and  is,  there- 
fore, potentially  the  same  thing. 

A  failure  to  discriminate  clearly  between  cases  em- 
braced by  the  statute,  and  the  more  comprehensive  class 
of  cases  unaffected  by  it,,  has  been  the  cause  of  many 
indiscriminating  adjudications  and  loose  dicta  on  the  com- 
petency of  oral  against  written  evidence,  and  the  reci- 
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procity  of  its  availability  to   both  parties  to  contracts* 
But  while  what  has  been  adjudged  and  said  is  generally 
true,  all  of  it  together  does  not  show,  or  tend  to  show, 
except  in  cases  of  part  performance,  that  an  oral  contract 
for  the  sale  of  land  can  be  specifically  enforced  against  a 
resisting   party   relying   on   the   statute.     And   although 
neither  Chancellor  Kent  nor  Justice  Story  at  one  time 
perceived  why  oral  testimony  might  not  be  equally  com- 
petent against  written  evidence  in  all  contracts  and  for 
all  parties,  yet  neither  of  them  ever  so  adjudged.     When 
they  spoke  on  that  subject  the  British  doctrine  of  part 
performance,  now  much  regretted  in  England,  had  been 
recognized  in  most  of  the  American  States,  and  the  pre- 
cise extent  of  the  operation  of  the  statute  of  frauds  and 
perjuries  had  not  been  authoritatively  defined.     In  that 
chaotic  state  of  the  law  it  is  not  at  all  strange  that  even 
those  two  distinguished  jurists  were  bewildered,  like  many 
others,  in  the  twilight.     But  now  the  true  range  of  the 
statute  is  better  defined  and  understood,  and  more  con- 
sistently applied  exclusively  to  suits  for  the  specific  per- 
formance of  oral  contractus  for  the  sale  of  land,  according 
to  its  clear  and  express  provisions  to  that  effect,  and  thai 
only.     And,  excepting  cases  of  part  performance,  never 
tolerated   in    Kentucky,   I    know  of  no  case,   British  or 
American,  in  which  it  has  been  considerately  and  author- 
itatively adjudged  that  an  oral  contract  for  a  sale  of  land, 
or,  what  is  the  same  thing,  an  essential  alteration   of  a 
written  memorial  of  such   contract,  attempted   by    oral 
testimony,  can  be  specifically  enforced  consistently  ^vith 
the  statute  when  properly  relied  on.     It  has  never  been 
eo  adjudged  by  this  court,  whose  prescriptive  authority  has 
been  uniformly  the  other  way.     And  if  that  authority, 
and  that  also  of  England  and  of  most  of  the  American 
States,  be  now  overruled  by  a  majority  of  this  court. 
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against  the  opinion  of  the  circuit  court  and  this  protest, 
the  next  and  more  con!?istent  step  in  the  revolution  must 
be  to  overrule  the  Kentucky  doctrine  in  respect  to  part 
performance,  and  thus,  by  one  three-handed  blow,  strike 
the  statute  dead,  and  leave  real  estate  a  prej'^  to  hired 
perjury.  Never  before  was  a  solemn  writing  reformed 
anywhere  on  the  solitary  ^'  understanding"  of  one  unim- 
peached  witness. 

Preferring  to  stand  super  antiqiias  vias,  and  satisfied  also 
that  the  old  Kentucky  way  is  the  right  way,  and  that  now 
blazing  a  new  way,  in  an  unexplored  wilderness,  must  be 
delusive  and  unsafe,  I  cannot  concur  in  reversing  the 
judgment  of  the  circuit  court,  sustained,  as  I  believe  it  is, 
by  principle  and  policy,  by  British  and  American  author- 
ity, and,  above  all,  by  the  undeviating,  and,  to  us,  para- 
mount authority  of  our  own  venerable  and  conservative 
Commonwealth. 

I  therefore  respectfully,  but  confidently,  submit  the  fore- 
going considerations  as  suflicient  grounds  to  excuse  my 
dissent  from  the  reasoning  and  judgment  of  a  majority 
in  this  pregnant  case. 
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CASE  40— PETITION   EQUITY— OCTOBER  \1. 

McCasland  vs.   Maitin,  Ac. 

APPKAL   FROM   OLDHAM   CIRCUIT  COURT. 

"1  give  to  my  wife  ♦  ♦  ♦  as  much  of  the  remainder  of  my  estate,  after 
my  debts  is  paid,  ♦  ♦  ♦  as  will  be  sufficient  for  her  support 
during  life;  and  the  balance  of  my  estate,  both  real  and  personal  and 
mixed,  I  will  to  my  daughter    ♦    ♦    ♦    aud  her  children.     ♦     ♦     • 

1  authorize  and  empower  my  executrix  and  executor  to  sell  and  con- 
vey whatever  property,  either  real  or  mixed,  they  may  think  best,  to 
pay  my  debts,  except  my  interest  in  my  brother  John's  estate;  ♦  * 
that  I  wish  to  stand  undisposed  of  for  the  benefit  of  my  daughter 
♦  ♦  ♦  and  her  children."  ♦  •  ♦  Jleld—The  residue  of  the 
estate  having  been  disposed  of  to  pay  debts,  the  widow  was  entitled 
to  her  support  during  life  out  of  the  rental  of  the  interest  of  the  tes- 
tator in  his  brother  John's  estate,  which  was  not  sold  to  pay  debts. 

John  Rod.man,  For  Appellant^ 

CITED— 

2  Marshall^  217 ;  Baird  vs.  Rowan. 
Williams  on  Executors,  928,  931. 

3  /.  /.  Mar.y  321 ;  Berry  vs.  Rcadington. 
2  B.  Mon.,  462 ;  Pattie  vs.  Hall. 

Harlan  &  Harlan  For  Appellees. 

JUDGE  PETERS  dslitirid  thi  opinion  of  thb  court: 

James  McCasland,  who  died  teelate  in  the  county  of 
Henry  in  1849,  after  providing  in  the  second  clauf^e  of 
his  will  for  the  payment  of  his  debts,  with  the  interest 
thereon  at  the  rates  he  contracted  to  pay,  in  the  third 
and  fourth  clauses  made  the  following  disposition  of  the 
residue  of  his  estate : 
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^^  Third.  I  give  to  wife,  Mary  McCasland,  as  much  of 
the  remainder  of  my  estate,  after  my  debts  *  i*'  paid,  anA 
such  articles  as  she  may  choose,  as  will  be  suf&cient  fon 
her  support  during  her  life ;  and  the  balance  of  my  estate, 
both  real  and  personal  and  mixed,  1  will  to  my  daughter, 
Nancy  Martin,  and  her  children,  so  that  none  of  it,  nor 
the  proceeds  thereof,  shall  be  liable  or  in  anywise  subject 
to  the  payment  of  any  of  my  son-in-law,  John  Martin's* 

debts  or  contracts,  but  be  placed  in  the  hands  of , 

trustee,  for  the  benefit  of  said  Nancy  and  her  children. 

"  Fourth,  I  appoint  my  wife,  Mary  McCasland,  execu- 
trix, and  empower  her  to  choose  some  suitable  man  to 
act  with  her;  and  1  authorize  and  empower  my  executrix 
and  executor  to  sell  and  convey  whatever  property,  either 
real  or  mixed,  they  may  think  best  to  pay  my  debts,  ex- 
cept my  interest  in  my  brother  John  P.  McCasland^s  es- 
tate, deceased;  that  I  wish  to  stand  undisposed  of  for  the 
benefit  of  my  daughter,  Nancy  Martin,  and  her  children ; 
and,  at  the  death  of  my  wife,  whatever  property  she  may 
choose  to  keep,  is  to  return  to  my  grandchildren,  as  before 
described.  But  in  case  of  the  death  of  Nancy  Martin 
and  her  children,  so  that  she  or  they  leave  no  issue  what- 
ever, the  remains  of  my  estate  is  to  return  to  my  legal 
heirs,  as  though  I  had  died  without  will  or  issue." 

The  will  was  probated,  and  the  widow  having  selected 
her  brother,  Isaac  Whittington,  to  qualify  with  her,  they 
undertook  the  execution  of  the  will. 

In  August,  1858,  this  suit  in  equity  was  brought  in  the 
Henry  circuit  court,  afterwards  removed  by  change  of 
venue  to  the  Oldham  circuit  court,  by  the  widow  against 
Mrs.  Martin,  her  husband,  children,  and  trustee,  alleging 
that  testator  was  greatly  indebted  at  his  death ;  that  it 
required  the  whole  of  his  property  to  pay  them,  all  of 
which  was  sold  and  the  proceeds  applied  to  that  purpose, 
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except  the  sum  of  two  hundred  and  fifty  dollars,  which 
she  got,  as  is  shown  by  the  settlements  of  the  accounts  of 
the  executors,  which  have  been  approved  and  confirmed 
by  the  Henry  county  court,  copies  of  which  are  exhibited 
with  the  petition ;  that  she  is  old,  and  so  afflicted  that 
she  is  unable  to  walk,  and  helpless,  and  that  she  cannot 
make  a  support,  and  has  been  supported  since  the  death 
of  her  husband  by  her  relatives  and  friends,  without 
charge ;  that  neither  she  nor  her  co-executor  took  said 
lot  in  possession,  but  that  it  has  been  used  for  the  use 
and  benefit  of  the  daughter  of  testator  and  her  children ; 
that  it  is  very  valuable;  they  have  received  large  sums 
per  annum  for  rents ;  and  she  prays  that  the  sum  of  three 
hundred  dollars  per  annum  out  of  the  annual  rents  be 
adjudged  to  her  as  an  annuity  during  her  life,  that  being 
as  little  as  she  can  be  supported  for. 

On  final  hearing  her  petition  was  dismissed,  and  she 
has  appealed  to  this  court. 

That  the  estate  of  testatof,  except  the  lot  in  Louisville, 
and  about  two  hundred  and  twenty-five  dollars  or  two 
hundred  and  fifty  dollars,  which  appellant  got,  was  ex- 
hausted in  the  payment  of  his  debts,  is  conclusively 
shown  by  the  county  court  settlements  of  the  executor, 
which  are  neither  surcharged  nor  seriously  contested ; 
and  the  advanced  age,  afflicted  condition,  and  extreme 
destitution  of  appellant,  are  all  fully  established  by  the 
proof.  And  the  only  question  to  be  solved  is,  whether, 
under  the  will  of  her  husband,  she  is  entitled  to  a  sup- 
port out  of  the  lot  in  Louisville,  which  is  the  estate  he 
got  by  the  death  of  his  brother,  John  McCasland,  and 
referred  to  in  the  will,  as  appears  from  the  agreement 
of  the  parties,  and  is  all  that  is  left  of  the  estate  of 
testator  after  the  payment  of  his  debts? 
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It  appears  from  the  will  that  it  was  the  primary  object, 
as  it  was  the  imperative  duty  of  the  testator,  to  make 
ample  provision  for  the  support  of  his  widow  during 
her  life ;  hence  he  gave  her  as  much  of  the  residue  of 
his  estate,  after  the  payment  of  his  debts,  with  such 
articles  as  she  might  choose,  as  should  be  suflicient  for 
that  purpose,  and  only  gave  to  his  daughter  and  her 
children  what  was  left.  If,  then,  it  took  all  he  had  to 
maintain  his  wife,  he  devoted  it  to  that  object,  and 
postponed  appellees  in  the  enjoyment  of  any  part  there- 
of until  his  wife  should  no  longer  need  it.  This  is  the 
manifest,  and  it  may  be  said  declared,  intention  of  the 
testator  in  the  third  clause  of  his  will.  Is  there  any- 
thing inconsistent  therewith  in  the  fourth  and  last 
clause  ?  In  that  clause  he  authorizes  his  wife  to  select 
some  suitable  man  to  act  as  executor  with  her,  and  con- 
fers on  them  the  power  to  sell  and  convey  whatever 
property  they  may  think  best  to  pay  his  debts,  except 
his  interest  in  the  estate  of  his  brother,  John  P.  McCas- 
land,  deceased;  that  he  wished  to  remain  undisposed  of, 
for  the  benefit  of  his  daughter  and  her  children ;  and  at 
the  death  of  his  wife,  whatever  remained  of  the  property 
she  chose  to  retain,  was  to  return  to  his  grandchildren. 
He  does  not,  in  this  clause,  in  express  terms,  vest  a  pres- 
ent interest  in  his  daughter  and  her  children  in  said  lot; 
he  only  withheld  the  power  from  his  wife  and  co-execu- 
tor to  sell  it,  and  gave  his  reason  therefor;  and  while  it 
may  be  admitted,  that,  if  this  clause  stood  alone,  and  to 
be  construed  without  reference  to  the  preceding  parts 
and  whole  context*  of  the  will,  it  would  be  regarded  as 
a  devise  by  implication  to  said  beneficiaries  of  the  lot, 
but  when  considered  in  connection  with  other  parts  of 
the  will,  the  interpretation  contended  for  by  appellees 
cannot  be  given  to  it. 


Digitized  by 


Google 


aoa  BUSH'S  reports. 


McCasland  vs.  MartiOf  kc. 


Why,  it  may  be  asked,  if  that  was  the  intention  of  the 
testator,  did  he  not,  in  the  same  sentence  in  which  the 
power  of  sale  was  withheld,  devise  the  lot  directly  to  hia 
daughter  and  her  children?  He  could  have  done  it  as 
easy,  and  with  as  few  words,  as  he  used  in  giving  his 
reason  for  withholding  that  power.  The  answer  is  found 
in  the  fact  that  he  had  previously  charged  the  whole  of 
his  estate  with  the  support  of  his  wife ;  and  looking  to 
the  increasing  value  of  the  lot,  situated  as  it  was  in  the 
rapidly  growing  city  of  Louisville,  and  for  other  reasons 
which  naturally  suggested  themselves  to  him,  as  may  be 
imagined,  he  prohibited  the  sale  of  it;  but  in  doing  so, 
did  not  exempt  it,  or  the  annual  profits  arising  from  the 
rent,  from  the  burden  of  supporting  his  wife,  which  he 
had  previously  imposed  on  the  whole  of  the  residue  of 
his  estate  after  the  payment  of  his  debts;  and  this  view 
is  perfectly  consistent  with  the  language  of  the  fourth 
clause,  saying  he  wished  it  (the  lot),  because  he  got  that 
from  the  estate  of  his  brother  John,  ^Uo  stand  undisposed 
ofy^  to  remain  as  a  part  of  his  estate — for  what  ?  The 
benefit  of  his  daughter  and  her  children.  Then  follows 
the  words,  connected  with  the  copulate  word,  ^^  and  at 
the  death  of  my  wife,  whatever  property*^  she  may  have  kept, 
is  to  return  to  my  grandchildren.  These  words,  "  what- 
ever property,"  clearly  mean  any,  and  if  need  be,  all  oi 
the  testator's  property  left,  after  the  payment  of  his  debts, 
as  he  did  not  expressly  exclude  any  from  the  burden  of 
supporting  his  wife.  This  construction  gives  to  Mrs. 
Martin  and  her  children  whatever  may  be  left  after  the 
widow  gets  a  support,  and  harmonizes  the  whole  will 
and  gives  efiect  to  every  part  of  it. 

The  lot  has  been  improved,  and  rendered  much  more 
valuable  and  productive  than  it  was  when  testator  died; 
but  it  does  not  appear  that  it  is  the  result  of  any  peculiar 
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sagacity  of  those  in  possession,  or  extraordinary  skill 
in  its  management,  but  may  be  attributed  rather  to  the 
rapid  growth  of  the  city  and  consequent  demand  for  lots 
and  building  sites. 

This  court  cannot  resist  the  conclusion  that  appellant 
has  a  clear  right,  under   the  will    of  her   late   husband, 
having  surrendered  all  the  residue  of  the  estate  to  pay 
his  debts,  to  a  reasonable  sum  for  her  support,  out  of  the 
annual  rents  of  said  lot,  which,  as  the  proof  shows,  were 
six  hundred  and  eighty-nine  dollars  per  annum  from  the 
1st  cf  April,  1853,  to  1st  of  same  month,  1866;  and  for 
the  year  ending   1st  of  January,  1867,  the  rent  was   at 
least  two  thousand  dollars;  and  for  the  year  1867,  about 
four  thousand  dollars,  after  deducting  taxes,  &c.     This 
sum   was  appellee's  part  of  the  rent;  and  the  property 
unimproved,   according   to   the    evidence,  is  worth   over 
thirty  thous^and  dollars.     These  large  rents  are  produced 
without  any  outlay  on  the  part  of  appellees;  but  from 
improvements  put  on  it  by  tenants,  who  have  made  them 
with  their  own  means  for  the  purpose  of  participating  in 
the  rents,  and  appellant  and  her  co-executor  could  and 
probably  would  have  made  as  advantageous  a  disposition 
of  the  lot,  if  they  had  retained  it,  as  appellees  have  made. 
Wherefore,  the  judgment  of  the  court  below  is  reversed* 
and  the  cause  remanded,  with  directions  to  render  judg- 
ment in  favor  of  appellant  against  appellees  for  two  hun- 
dred and  fifty  dollars  per  annum^  from  the  16th  of  August, 
1858,  this  being  the  day  when  the  original  petition  was 
filed,  to  the  16th  of  April,  1863,  and  interest  on  the  aggre- 
gate sum  from  that  period,  till  paid  ;  and  for  three  hun- 
dred dollars  per  annum  from  the  16th  of  April,  1863,  that 
being  the  time  when  the  amended  petition  was  filed,  to 
the  16th  of  April,  1868,  w^ith  interest  on  the  aggregate 
sum  from  the  last  named  date   till   paid ;   and  he  will 
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adjudge  to  her  an  annuity  of  three  hundred  dollars  per 
annum  from  the  last  named  date,  to  be  paid  semi-an- 
nually ;  and  the  court  will  retain  power  over  the  cause 
to  enforce  its  judgments,  and  for  such  future  adjudica- 
tion as  may  hereafter  be  proper. 


CASE  41— PETITION  EQUITY— OCTOBER  9. 

Hubbard   vs.    City   of  Hickman. 

APPEAL    PROM    PULTON    CIRCUIT   COURT. 

1.  The  law  doe^-bot  imply  a  promise  upon  the  part  of  the  city  of  Ilick- 

nmn  to  make  restitution  for  tax^s  levied  and  paid  for  ten  years  by 
mistake  of  the  law  under  which  the  levy  was  made.  But,  as  the 
appellant  helped  to  impose  the  tax,  and  otherwipe  ratified  it,  he 
was  under  an  honorary  obligation  to  his  fellow-citizens  who,  there- 
fore, pnid  their  portions  of  it,  to  contribute  his  share  of  the  self- 
imposed  burthen. 

2.  A  piyment  of  a  debt  barred  by  the  statute  of  limitations,  can  never  be 

recovered  back  on  a  plea  of  mistake  of  law  or  fact.  There  was  an 
bononirj  obligation  to  pay,  and  the  law  would  rather  presume  that, 
therefvire,  payment  would  have  been  made,  bad  there  beeu  no  mistake 
as  to  the  bar. 

Randle  &  Tyler,  For  Appellant, 

CITED— 

Act  of  March  10,  1854,  io  reduce  into  one  the  various 
acts  concerning  Town  of  Hickman,  and  by-laws  of 
Hickman, 

14  B.  Mon,y  648;  Johnson  vs.  City  of  Lexington. 

2  Met.,  22G;   City  of  Covington  vs.  Elliston. 

Revised  Statutes,  section  12,  Revenue  and  Taxation,  2 
Stanton,  252. 

2  Met.,  228;  City  of  Covington  vs.  Powell,  4^. 
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John  Rodman,  For  Appellee. 

JUDGE  ROBERTSON  dsliverbd  thb  opinion  of  the  court: 

The  appellant  brought  this  action  against  the  appellee 
for  reclamation  of  one  thousand  five  hundred  dollars 
which,  through  alleged  mistake  of  law,  he  had,  for  ten  . 
consecutive  years,  paid,  at  the  rate  of  one  hundred  and 
fifty  dollars  a  year,  under  an  assessment  by  the  mui\ici- 
pality  of  his  chases  in  action  for  local  taxation. 

The  answer  insists  that  the  tax  was  legal — avers  that 
the  appellant,  all  the  time,  was  a  municipal  oflicer,  ap- 
proved and  aided  in  the  enforcement  of  the  like  taxation 
on  others,  and  once,  as  councilman,  voted  to  impose  it; 
and,  alleging  that  he  failed  to  list  at  least  eighty  thou- 
sand dollars  of  choses  in  action,  the  app^j^e  therefore 
asserted  a  counter-claim  for  the  surplus  improperly  pre- 
termitted. On  a  demurrer  to  the  answer,  the  cii|cuit 
court,  reverting  to  the  petition,  adjudged  it  insufficient, 
and  dismissed  it. 

The  fourth  and  fifth  sections  of  the  act  of  1854  {Session  . 
Ads,  p.  561),  like  the  charter  of  the  city  of  Lexington, ' 
authorized  the  city  to  assess  "all  the  real  and  personal 
estate  of  the  citt/;^^  and,  in  the  case  of  Johnson  vs.  The 
Cify  of  Lexington  (14  B.  Mon.,  648),  this  court  exonerated 
Johnson  from  the  payment  of  a  municipal  tax  imposed 
on  his  choses  in  action. 

That  case  and  this  difier  in  two  respects.  1st.  Johnson 
resisted  payment.  The  appellant,  after  ten  years,  seeks 
to  recover  back  what  he  voluntarily  paid.  2d.  The  char- 
ter of  Lexington  did  not  contain  the  following  provision 
of  the  act  of  1854  :  "In  making  assessment  for  the  rail- 
road tax,  all  property  taxed  shall  be  given  in  under  the 
same  rules  and  regulations  required  in  giving  in  taxable 
property  for  State  revenue." 
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Whether  this  supplement  was  intended  to  adopt  the 
equalization  law  of  the  State,  or  meant  only  to  fix  the 
mode  of  listing  "  real  and  personal  estate,"  is  a  rather 
vexatious  question,  which  we  will  not  decide  in  this  case, 
as  we  would  be  compelled  to  do  had  not  the  appellant 
paid  the  tax  as  and  when  he  did.  Having  so  paid  it,  has 
he  a  conscientious  claim  to  restitution,  so  far  as  not  bar- 
red by  limitation?  And  is  there  any  implied  promise  to 
pay  it  back?     We  think  not. 

It  is  difficult  to  prove  a  mistake  of  law,  or  that  it 
was  the  only  reason  for  payment;  and  it  is  neither  al- 
leged nor  sufficiently  proved  that  a  mistake  of  law  was 
the  appellant's  only  motive  for  so  long  paying  the  tax. 
We  may  presume  other  and  higher  motives,  whatever  he 
may  hav^  th||^ght  of  his  legal  obligations. 

But,  as  tli^  appellant  helped  to  impose  the  tax,  and 
otherwise  ratified  it,  he  was  under  an  honorary  ob- 
ligation to  his  fellow-citizens  who,  therefore,  paid  their 
portions  of  it,  to  contribute  his  share  of  the  self-imposed 
burthen. 

A  payment  of  a  debt  barred  by  limitation  can  never 
be  recovered  back  on  a  plea  of  mistake  of  law  or  of  fact. 

There  was  an  honorary  obligation  to  pay,  and  the  law 
would  rather  presume  that,  therefore,  payment  would 
have  been  made  had  there  been  no  mistake  as  to  the  bar. 
So  here,  and  especially  as  the  appellant  paid  only  what 
he  induced  others  to  pay,  whom,  therefore,  it  was  his 
duty  to  help,  and  also  as  the  payment  relieved  other 
property  of  increased  taxation. 

We  are  therefore  of  opinion  that  the  law,  on  the  facts 
exhibited,  does  not  imply  a  promise  of  restitution,  and 
the  judgment  is  therefore  affirmed. 


Digitized  by 


Google 


SUMMER    TERM,     1868.  207 


Payne,  Ac,  w»,  Ricbarditon. 


CASK  42— PETITION  ORDINARY— OCTOBER  19. 

Payne,  Ac,  vs.  Eichardson. 

APPEAL    FROM    MBADB   CIRCUIT  COURT. 

^-     The  owners  of  slaves,  who  Toluntarily  put  thena  in  the  Federal  armj  as 
substitutes  in  1864,  thereby  waived  their  right  to  compensation  for 
tbeir  value,  and  emancipated  them  by  their  own  acts. 
^     Slaves,  voluntarily  put  in  the  Federal  armj  in  1864,  as  substitutes,  bj 
their  owners,  thereby  became  free  and  able  to  contract. 

*^*«-     Alexander,  For  Appellants, 

CITED— 
a  Duvally  193-202 ;   Corbin  vs.  Marsh, 
3  Met.,  176-7  ;  Smith,  Sfc,  vs,  Gowcr. 

JoH>c     c.  Walker,  For  Appellee, 

CITED— 
Civil  Code,  sec,  125. 
16  B,  Man.,  335 ;  Clark  vs,  Finncll, 

jODGB  PETERS  dblivbrbd  thi  opinion  of  thi  court: 

Appellee  brought  thia  action  against  appellants,  alleg- 
ing that,  in  1864,  he  loaned  to  Stuart  Payne  fifty  dollars, 
which  he  promised  to  pay  him  again  ;  but  that,  soon  after 
said  loan  was  made,  said  Stuart  Payne  died  intestate  and 
childless;  that  no  administration  had  been  granted  on  his 
estate ;  but  that  appellant,  Solomon  Payne,  took  posses- 
sion of  all  the  effects  and  estate  of  decedent,  which  were 
more  than  sufficient  to  pay  him  his  debt,  interest,  and 
costs,  and  claims  the  whole  estate  as  heir-at-law  of  said 
intestate.     That  he  had  placed  funds  in   the   hands  of 


Digitized  by 


Google 


238  BUSH'S    REPORTS. 


Payne,  &c.,  vs.  Richardson. 


appellant,  Alexander,  which  are  a  part  of  eaid  intestate's 
estate,  more  than  enough  to  pay  his  demend ;  that  said 
Solomon  Payne  is  a  non-resident,  and  appellee  attached 
in  the  hands  of  Alexander  so  much  as  was  necessary  to 
pay  him.  Both  defendants  answered,  and  denied  that 
intestate  had  borrowed  the  money  of  appellee,  or  that 
they  had  any  knowledge  or  information  on  the  subject; 
and  allege  that  if  he  did  in  fact  borrow  the  money  at  the 
date  of  the  transaction,  the  lender  and  borrower  were 
slaves,  incapable  of  contracting,  and  that  the  alleged 
transaction  was  not  legally  binding,  and  that  Stuart 
Payne  died  before  the  adoption  of  the  Constitutional 
Amendment,  by  which  slaves  were  emancipated.  The 
action  was  tried  in  the  quarterly  court  where  it  was 
instituted,  and  a  judgment  wa3  rendered  for  appellee. 
An  appeal  was  taken  to  the  circuit  court,  where  the 
judgment  was  affirmed,  and  from  the  last  judgment  an 
appeal  is  prosecuted  to  this  court. 

From  the  proof  there  can  be  no  controversy  as  to  the 
borrowing  of  the  money  by  intestate ;  and  it  appears 
from  the  evidence  that  appellee  and  decedent  were  en- 
listed and  put  into  the  army  of  the  United  States  in 
October,  18G4,  by  their  then  masters,  or  with  their  con- 
sent, they  then  being  slaves,  and  were,  at  the  date  of  the 
transaction,  which  caused  this  litigation,  colored  soldiers, 
mustered  into  the  service  of  the  United  States;  and  if 
they  thereby  became  free  men,  the  judgment  must  be 
affirmed. 

In  Corbin  vs.  Marsh  (2  Duvall,  193),  the  question  in- 
volved was  the  constitutionality  of  the  act  of  Congress 
for  emancipating  the  wives  and  children  of  slaves  vol- 
unteering as  soldiers  in  the  Federal  army,  and  in  that 
case  a  majority  of  this  court  decided  that  Congress  had 
no  such  constitutional  power.     It  was  there  admitted  by 
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the  court  that  the  Federal  Government  had  the  power  to 
take  slaves  into  military  service,  as  any  other  private 
property  might  be  taken  for  any  other  public  use;  but 
the  power  to  emancipate  the  soldier  slave  was  denied ; 
that,  however,  was  said  arguendo,  as  that  question  was 
not  directly  before  the  court  for  adjudication. 

But  the  case  now  before  the  court  is  very  different  from 
the  one  referred  to.  Here  the  owner  of  Stuart  Payne, 
at  the  time  he  entered  the  service,  was  examined  as  a 
witness,  and  proves  that  he  and  appellee  were  put  into 
the  service  by  their  owners  as  substitutes,  whether  for 
their  masters  or  for  others,  he  does  not  state ;  but  they 
went  in,  not  only  with  the  consent  of  the  owners,  but  by 
their  authority ;  and  while  they  were  received  by  the 
government,  it  cannot  be  said  that  ^hey  were  taken  from 
their  owners  in  disregard  of  their  rights;  and  by  putting 
them  in  voluntarily,  they  thereby  waived  their  right  to 
compensation  for  their  value,  and  emancipated  them  by 
their  own  acts;  consequently,  at  the  time  the  contract 
was  made,  the  parties  thereto  were  free  and  able  to  con- 
tract. 

Prior  to  the  institution  of  this  action  the  appellant, 
Solomon  Payne,  had  been  emancipated  by  the  Thirteenth 
Constitutional  Amendment,  and  as  such  might  sue  and 
be  sued. 

Wherefore,  the  judgment  must  be  affirmed. 

VOL.   IV — 14 
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^j^§«U^  CASE  43— APPRENTICING— OCTOBER  20. 

Chaudet  vs.  Stone. 

APPEAL    rROM    MARSHALL   COMMON    PLEAS   COURT. 

An  order  of  the  county  court,  binding  a  child  ns  an  apprentice,  should  ez' 
hibit  the  facts  required  by  law^  for  giving  jurisdiction  to  the  conrt.  If 
these  facts  are  not  stated  in  the  order,  it  is  void.  {Small  vs.  Smally  2 
Bush,  45;  Freeman  vs.  Strong,  j*c.,  6  Dana,  283.) 

Palmer,  For  Appellant. 

[Brief  missing.] 

i.  C.  Gilbert,  For  Appellee, 

CITED— 
Revised  Statutes,  sees,  1,  2,  art.  1,  chap.  64,  2  Stanton, 

136. 
Revised  Statutes,  sees.  1,  2,  art.  3,  chap.  86,  2  Stanton, 

304. 
Revised  Statutes,  sec.  1,  art.  2,  chap.  37,  1  Stanton,  502. 
Revised  Statutes,  sec.  27,  chap.  106,  2  Stanton,  465. 
Hardin,  442;  Davis  vs.  Ditto. 
4  fif66,  336 ;   Watson  vs.  Morrison. 
4  Bibb,  86 ;  Mcllvoy  vs.  Speed. 
4  Bf^^,  510;   Wallace  vs.  Usher. 
1  ^ic^,  282  ;    Todd  vs.  Dowd's  heirs. 

1  Duvall,3b0;   Thornton  vs.  McGrath. 
Civil  Code,  sec.  543. 

2  Duvull,  8?;  Robinson  vs.  Redman. 
lb  B.  Mon.,  502;  Bakers  vs.  Winfrey. 
Lit.  S.  Cases,  220;  Parsons  vs.  Hand. 
2  iWbn.,  151 ;  Bell,  ^-c,  vs.  Chapcll. 
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4  Danay  336  ;    VcnaUe  vs,  McDonald. 

13  B,  Mon.,  306-11  ;  Stevenson  vs,  Huddlcson, 

2  lUcL,  452 ;  Harvey  vs,  Payne, 

3  Mar,,  254;  6  Dana,  87-8. 

4  /,  /.  Mar,,  639 ;  4  Dana,  436. 
Act  of  1793,  M,  4-  jB.,  1161. 

6  Duna,  283  ;  Freeman  vs.  Strong. 
2  Bushy  46  ;  Small  vs.  Small, 

JUDGE  HARDIN  dblivsrbd  thie  opinion  op  the  oocrt: 

Whether  the  order  of  the  county  court  directing  Bob 
Stone  to  be  bound  to  the  appellant  was  or  not  void  for 
want  of  jurisdiction  shown  therein,  is  the  principal  ques- 
tion for  the  decision  of  this  court  on  this  appeal.  It  may 
be  conceded,  ihat  however  erroneous  the  proceedings  and 
order  of  the  county  court  may  have  been,  yet,  if  the 
order  be  not  void,  it  wa3  sufficient,  while  unreversed,  to 
invest  the  appellant  with  the  control  of  said  boy  Bob, 
and  gave  him  a  right  to  maintain  an  action  for  a  viola- 
tion of  his  rights  as  the  master  of  Bob  under  the  statute; 
but  if  the  said  order  was  void,  the  appellant  could  not 
recover  in  this  action. 

As  was  held  in  Small  vs.  Small  (2  Busk,  45),  "  the  pro- 
visions of  the  act  of  1793  (2  S,  L,,  1161),  prescribing  the 
mode  and  causes  for  which  certain  poor  children  may  be 
bound  as  apprentices,  are  substantially  re-enacted  by  the 
Ist  and  2d  sections  of  article  1  of  chapter  64  of  the  Re- 
vised Statutes  (vol.  2,  136),  by  which  the  court  is  author- 
ized to  put  in  apprenticeship  such  poor  orphans  and  other 
children  within  its  knowledge,  whose  relations  or  parents 
the  court  shall  judge  will  not  bring  them  up  in  moral 
courses." 

And  in  the  case  referred  to,  and  others,  this  court  has 
recognized  its  former  adjudications,  in  cases  involving 
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the  construction  of  the  act  of  1793,  as  applicable  to  its 
provisions,  as  substantially  re-enacted  in  the  Revised 
Statutes,  particularly  in  the  case  of  Freeman  vs.  Strongs 
4^.  (6  DanOy  283),  in  which  it  was  said :  "As  the  juris- 
diction of  the  county  courts  over  orphans  and  poor  free 
children,  colored  and  white,  whose  parents  are  unable  or 
unfit  to  rear  them  properly,  is  limited  and  special,  every 
order  for  binding  a  child  as  an  apprentice  should  exhibit 
the  facts  required  by  law  for  giving  jurisdiction." 

Testing  the  order  of  the  Marshall  county  court  in  this 
case  by  the  rule  announced  in  Freeman  vs.  Strong,  ^., 
it  must  be  regarded  as  void  for  w^ant  of  jurisdiction.  It 
18  not  shown  in  the  order,  nor  otherwise  by  the  proceed- 
ings of  the  county  court,  that  the  boy  was  either  an 
orphan  or  that  he  had  not  parents  or  relatives  who  would 
bring  him  up  in  moral  courses. 

It  results  from  this  conclusion,  without  examining  in 
detail  the  various  rulings  of  the  court  which  are  com- 
plained of,  that  the  judgment  is  erroneous,  and  must  be 
reversed. 

Wherefore,  the  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial,  and  for  further  proceedings 
not  inconsistent  with  this  opinion. 
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CASE  44— APPRENTICING— OCTOBER  20, 

Lamb,  Ac,  vs.  Lamb. 

▲PPBAL   FROM   TODD   CIRCUIT   COURT. 

^apprenticing  negro  or  mnlatto  orphan  children,  it  is  the  duty  of  the 
County  court  under  the  act  of  February  16,  1866  (Myert^  Supplement^ 
729),  to  give  the  preference  to  the  former  owner,  if  he  requests  It, 
I^TO?ided  be  is  a  suitable  person. 

^.  &  J.  C.  Reeves,  For  Appellants, 

CITED— 
Revised  Statutes,  sees,  1,  2,  art,  1,  e/iap.  64;  sec,  7,  art, 

1,  chap.  43. 
15  B,  Man.,  506 ;  Baker  vs,  Winfrey,  ^, 

1  Bu^/t,  85;   Thomas,  Spc,,  vs.  Ncwcom, 
Act  of  February  16,  1866. 

2  Bush,  48 ;  Small  vs.  Small, 

Kennedy  &  Terry,  For  appellee, 

CITED— 
Revised  Statutes,  Myers^  Supplement,  730. 

JUDGE  PETERS  dilivbrbd  thb  opinion  or  thb  court: 

Upon  an  examination  of  the  order  binding  the  two 
boys,  Henry  and  Wesley  Lamb,  it  is  found  to  state  all 
the  facts  under  the  statute  necessary  to  give  the  county 
court  jurisdiction  to  apprentice  them;  and  it  appears 
from  the  evidence  that  they  have  no  parents,  and  that 
the  master  to  whom  they  were  bound  is  a  man  of  good 
moral  character,  with  the  means  to  provide  well  for  their 
comfort,  and  qualified  to  bring  them  up  in  moral  courses ; 
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teach  them  industrious  habits ;  and,  furthermore,  that  he 
was  their  former  owner,  they  having  been  slaves  until 
the  adoption  of  the  Constitutional  Amendment,  by  which 
they  were  emancipated. 

The  two  colored  men  who  resisted  the  order,  one  of 
whom  is  the  uncle  and  the  other  married  the  aunt  of  the 
boys,  have  shown  themselves  to  be  men  of  good  charac- 
ter and  industrious  habits;  but  one  of  them  has  a  large 
family  of  children,  and  does  not  own  a  residence,  and 
neither  of  them  is  shown  to  be  as  competent  to  take 
charge  of  the  boys  as  the  man  to  whom  they  are  bound. 
And,  in  addition  to  the  facts  stated  by  the  fourth  section 
of  the  act  of  16th  February,  1866.  entitled  ''An  act  to 
amend  article  1,  chapter  64,  Revised  Statutes,  title  'Master 
and  Apprentice^"  (Myers*  Sup,,  129),  it  is  provided  that 
when  a  minor  is  a  negro  or  a  mulatto,  it  shall  be  the 
duty  of  the  court,  in  apprenticing  such  minor,  to  give 
the  preference  to  the  former  owner  of  said  minor  if  the 
owner  shall  request  it,  provided  he  ehall  be  a  suitable 
person.  It  was  therefore  the  duty  of  the  court  to  bind 
the  orphans  to  appellee. 

Whereiore,  the  order  and  judgment  of  the  county  court 
are  affirmed. 
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CASE  45— PETITION  EQUITY— DECEMBER  5. 

Humphrey,   &c.,   vs.    Burnside,    &c. 

APPEAL    PROM   QARRAKD  CIRCUIT   COCRT. 

1.  In  the  division  of  the  Methodist  Episcopal  Church  of  the  United  States 

in  1844,  the  local  societies  and  church  properly  in  Kentucky  passed 
to  the  Methodist  Episcopul  Church,  South,  except  those  churches  and 
societies  bordering  on  the  Ohio  river,  which  were  permitted  to  deter- 
mine the  question  whether  they  would  go  North  or  South,  by  a  ¥ote 
of  the  rei^pective  societies. 

2.  The  plan  of  the  separation  of  the  Methodist  Episcopal  Church  of  the 

United  States  in  1844;  that  the  separation  was  authoritatively 
consummated;  and  that  the  Southern  conferences  assumed  an  inde- 
pendent organization,  onder  the  name  of  the  General  Conference  of 
the  Methodist  Episcopal  Church,  South;  must  now  be  regarded  a^ 
adjudged  questions. 

3.  A  &uit  may  be  maintained  in  behalf  of  a  church  congregation  in  refer- 

ence to  the  church  property,  by  the  trustees  of  the  church,  or  by  a 
committee  appointed  for  that  purpose  by  the  congregation. 

S.  Turner,  For  AppeUanty, 

CITED— 
Revised  Statutes,  1  Stanton,  230,  465-0. 
9  B.  Mon.,  19;  7  B,  Mon.,  481. 

Durham  &  Jacobs,  For  AppeUeen, 

CITED— 

7  Dana,  195 ;  8  B,  Mon,,  77,  78. 

7  B.  Mon.,  490  ;  Gibson,  ifc,  vs.  Armstrong,  ^. 

JUDGE  PETERS  delivbebd  the  opinion  of  the  court: 

Appellees  instituted  this  action  against  appellants^ 
alleging  that  they  are  the  legally  constituted  trustees  of 
a  local  congregation  of  the  Mcthodisi  Episcopal  Church, 
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Souiki  worehiping  at  Ml,  Olivet^  in  Garrard  county,  and 
as  such  trustees,  hold  the  legal  title  to  the  church  build- 
ing, known  as  Ml,  Olivet^  in  said  county,  for  the  exclu- 
sive use  of  eaid  congregation  to  worship  in,  of  which 
they  are  also  members. 

They  further  allege  that  said  building,  with  about  two 
acres  of  ground  attached,  had  been  in  the  uninterrupted 
possession  of  themselves  and  their  predecessors,  and  the 
members  worshiping  there,  for  a  period  of  more  than 
twenty  years,  before  this  action  was  brought;  that  the 
ministers  who  have  officiated  there  during  that  time 
have  been  supplied  by  the  Kentucky  Conference,  which  is 
under  the  control  and  jurisdiction  of  the  General  Confer- 
ence of  the  Methodist  Episcopal  Churchy  South;  that  H.  R. 
Coleman,  the  minister  then  preaching  to  them  statedly, 
was  sent  there  by  said  Kentucky  Conference,  and  that  no 
kninister,  unless  he  is  under  the  control  of  the  Kentucky 
Conference,  or  the  General  Conference  of  the  Methodist 
Episcopal  Church,  South,  has  any  right  to  occupy  said 
house,  or  to  preach  there  without  the  permisc<ion  of  said 
trustees;  but  that  appellant,  Humphrey,  who  is  not  a 
minister  belonging  to  the  Kentucky  Conference,  nor  of 
the  General  Conference  of  the  Methodist  Episcopal  Churchy 
South,  had,  with  the  other  appellants,  on  several  occasions 
recently,  before  the  bringing  said  action,  forcibly,  and 
against  the  will  of  said  trustees  and  of  said  congrega- 
tion,  and  without  right,  entered  ^aid  house,  and  occupied 
it  (as  they  allege)  for  religious  worship. 

That  said  church  property  was,  in  1S40,  conveyed  by 
the  owner  of  the  land  to  certain  persons  named  in  the 
deed,  as  trustees  of  the  Methodist  Episcopal  Church  ;  but 
that,  since  the  date  of  said  conveyance,  viz :  in  the  year 
1844,  the  General  Conference  of  the  United  States,  with  the 
concurrent  action  of  the  Conferences  of  the  Southern  Slates^ 
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adopted  terms  of  separation,  and  according  to  these 
terms  an  organization  was  formed  independent  of  the 
General  Conference  of  the  United  Slates,  composed  of  the 
Southern  Conferences,  denominated  the  Methodist  Epis- 
copal Church,  South,  That,  by  reason  of  said  separation, 
and  the  terms  thereof,  nearly  all  the  churches  in  Ken- 
tucky, Mt.  Olivet  included,  became  integral  parts  of,  and 
the  church  property  passed  to,  the  Methodist  Episcopal 
Church,  South,  and  that  the  congregation  of  Mt.  Olivet 
has  ever  since  been  supplied  with  preachers  by  the  Ken- 
tucky Conference,  which  belongs  to,  and  is  under  the  juris- 
diction of,  the  General  Conference  of  the  M.  E.  Chvrch, 
South;  and  they,  therefore,  pray  that  appellants  and  all 
others  may  be  perpetually  enjoined  from  opening  and 
using  said  church-house  and  grounds,  or  in  any  manner 
interfering  with  and  disturbing  them  in  their  rights,  with- 
out the  consent  of  said  trustees. 

An  answer  and  cross-petition  was  filed  by  appellants, 
in  which  they  deny  that  appellees  "  are  the  legal  trustees 
of  the  Methodist  Episcopal  Church  at  Mt.  Olivet,  in  Gar- 
rard county,  Kentucky,''^  and  deny  that  they  were  elected 
as  such  by  the  regular  constituted  authorities  of  said 
charch  members;  they  also  deny  that  they  are  the  legal 
title-holders  of  said  church-house  and  grounds  for  the  use 
and  benefit  of  the  members  of  said  church  worshiping 
there;  but  admit  that  said  house  and  grounds  have  been 
in  the  pos-tesjion  of  said  officers  and  others  for  a  number 
of  years — the  precise  length  of  time,  however,  they  do 
not  admit;  they  admit  that  some  of  the  ministers  who 
have  expounded  the  gospel  there  have  been  sent  by  the 
Kentucjiy  Conference,  but  say  that  has  not  be<  n  exclusive- 
ly the  case,  though  they  admit  the  minister  who  was 
then  officiating  there  was  sent  to  the  congregation  by 
said   Kentucky   Conference.     They  deny   that  appellants, 
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by  virtue  of  their  ^^  pretended  office"  (as  they  designate 
it),  have  the  entire  control  of  the  property ;  and  that 
other  ministers  of  the  Gospel,  sent  by  other  religious  de- 
nominations or  organizations?,  have  no  right  to  enter  said 
houi^e  to  preach ;  and  that  they  and  others  have  no  right 
to  occupy  the  house,  unless  permitted  by, appellees  or  the 
Kentucky  Conference. 

They  allege  that  they  and  others  M'orshiping  there,  ex- 
cept Humphrey,  have  been  members  of  the  Methodist 
Episcopal  Chnrcli  at  Mt.  Olivet,  for  a  number  of  years, 
wors^hiping  there,  paying  their  dues,  and  being  in  regular 
communion  with  the  other  members  of  the  church;  that 
they  have,  within  the  last  year  or  two,  differed  with  other 
members  of  said  congregation  in  some  doctrinal  points 
and  in  some  points  in  relation  to  church  government,  and 
on  that  account  had  prepared  to  worship  in  the  Ml.  Olivet 
church  separately,  though  peaceably,  from  appellees  "a«rf 
their  followers,^''  and  to  that  end  said  Humphrey  had  been 
sent  to  them  by  the  proper  constituted  church  authority, 
who  is  acceptable  to  them  ;  and  they  claim  to  have  a 
right  to  the  use  of  the  house  superior  to  that  of  appellees, 
and  those  associated  with  them  ;  they  admit  that  they  did 
enter  said  house  to  worship  there,  and  intended  to  con- 
tinue to  do  so,  if  they  had  not  been  prevented  by  the  re- 
straining order  of  the  court.  They  exhibit  the  deed  by 
which  the  property  was  dedicated  to  and  is  held  for  re- 
ligious worship,  and  insist  that,  according  to  its  terms, 
they  cannot  be  legally  excluded  from  the  use  of  the 
house.  They  admit  that  about  the  year  1844  a  separa- 
tion occurred  in  the  Methodist  Episcopal  Chuj'ch  of  the 
United  States,  and  a  division  of  the  church  property  was 
agreed  upon  by  the  church  authorities;  but  they  state  that 
the  appellants  and  appellees  continued  to  worship  peace- 
ably together  at  the  Mt,  Olivet  house  for  more  than  twen- 


Digitized  by 


Google 


SUMMER    TERM,     1868.  219 

Humphrey,  Ac,  vs.   Burn^irie,  kc. 


ty  years  after  said  separation,  and  that  appellants,  and 
those  agreeing  with  them,  had  not  changed  their  church 
discipline  or  doctrine,  but  that  appellees  had  changed,  and 
now  claim  to  be  the  only  Methodist  Episcopal  Church,  and 
seek  to  exclude  all  others  from  hearing  the  Word  of  God 
except  as  they  teach  it. 

Appellants  allege  that  they  are  acting  with,  and  under 
the  authority  of,  the  Methodist  Episcopal  Church,  and  as 
such  have  a  right  to  occupy  and  control  the  church  prop- 
erty at  Mt.  Olivet,  and  pray-the  court  to  adjudge  to  them 
the  exclusive  right  to  occupy  and  use  said  property ;  but 
if  the  court  should  decide  that  it  could  not  so  adjudge, 
then  they  claim  that  the  case  presents  a  schij^m,  or  divis- 
ion of  the  church,  and,  under  the  statute  upon  the  sub- 
ject, the  court  should  adjudge  each  party  the  use  of  the 
house  and  appurtenances  a  part  of  the  time,  in  proportion 
to  their  respective  numbers;  and  for  that  purpose  make 
their  answer  a  cross-petition. 

Appellees,  in  a  reply  to  the  cross-petition,  deny  at 
length  the  right  to  a  divi;<ion  of  the  time  for  the  use  of 
the  house  and  appurtenances,  for  reasons  not  necessary 
to  be  recited  here. 

On  final  hearing,  the  relief  sought  by  appellees  was 
granted  to  them,  and  the  cross-petition  of  appellants  was 
dismissed  with  costs,  and  that  judgment  they  now  seek  to 
reverse. 

It  is  insisted — First.  That  the  court  below  erred  in  over- 
ruling appellants'  objections  to  parol  evidence  of  the  ap- 
pointment of  a  portion  of  apgellees  as  trustees  for  said 
congregation. 

The  former  owner  of  the  land  on  which  the  church- 
house  stands,  in  consideration  of  twenty  dollars,  on  the 
2Dth  of  March,   1840,  conveyed  two   acres,  by  specified 
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metes  and  bounds,  to  nine  named  trustees,  on  the  follow- 
ing trusts : 

"  First,  That  they  should  erect,  or  cause  to  be  erected 
thereon,  a  house  or  place  of  worship  for  the  use  of  the 
members  of  the  Methodist  Episcopal  Church,  in  the 
United  States  of  America;  and  in  further  trust  and  con- 
fidence that  they  shall,  at  all  times  thereafter,  permit 
such  ministers  and  preachers  belonging  to  the  church  as 
shall,  from  time  to  time,  be  duly  authorized  by  General 
Conference  of  the  ministers  and  preachers  ♦  *  *  ♦ 
of  the  said  Methodist  Episcopal  Church,  or  by  the  An- 
nual Conference  authorized  by  the  said  General  Confer- 
ence to  preach  and  expound  God's  holy  word  therein  ; 
and  in  further  trust  and  confidence,  that,  as  often  as  any 
one  or  more  of  the  trustees  hereinbefore  mentioned  shall 
die  or  cease  to  be  a  member  or  members  of  the  said 
church,  according  to  the  rules  and  discipline  as  afore- 
said of  the  Methodist  Episcopal  Church,  then  and  ia 
such  case  it  shall  be  the  duty  of  the  stationed  minister 
or  preacher  authorized  as  aforesaid,  who  shall  have  the 
charge  of  the  members  of  said  church,  to  call  a  meeting 
of  the  remaining  trustees  as  soon  as  may  be  convenient, 
and  when  so  meeting,  the  said  minister  or  preacher  shall 
proceed  to  nominate  one  or  more  persons  to  fill  the  place 
or  places  of  him  or  them  whose  office  or  offices  has  or 
have  been  vacated  as  aforesaid,  provided  the  person  or 
persons  so  nominated  shall  have  been  one  year  a  member 
or  members  of  said  Methodist  Episcopal  Cliurck  immedi- 
ately preceding  such  nomiiiation,  and  be  at  least  twenty- 
one  years  old ;  and  the  said  trustees  so  assembled  shall 
proceed  to  elect,  and  by  a  majority  of  votes,  appoint  the 
person  or  persons  so  nominated  to  fill  such  vacancy  or 
vacancies,  in  order  to  keep  up  the  number  to  nine  for- 
ever; and  in  case  of  an  equal  number  of  votes  for  and 
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against  such  nomination,  the  stationed  minister  or  preach- 
er shall  have  the  casting  vote." 

The  residue  of  the  deed  relates  to  the  manner  the  trus- 
tees, or  any  of  them  who  may  expend  money  or  incur 
debts  for  the  erection  of  the  building,  or  other  necessary 
outlays  of  money,  shall  be  repaid  and  indemnified,  and 
the  disposition  of  any  surplus  that  may  remain  in  case 
a  sale  of  the  premises  should  be  necessary,  after  satisfy- 
ing the  debts  and  liabilities  of  said  trustees. 

It  appears  from  the  testimony  of  Thomas  J.  Overstreet, 
vho  was,  when  he  testified,  and  had  been  for  a  number 
of  years  previously  thereto,  a  member  of  the  local  con- 
gregation worshiping  at  Mt.  Olivet,  that  John  Brown, 
William  Ford,  and  William  Kersey,  three  of  the  original 
trustees  named  in  the  deed,  were  dead  before  the  election 
of  1865,  at  which  some  of  the  appellees  were  elected,  and 
that  Martin  Jackson  and  James  Isom,  two  others  of  the 
original  trustees,  had  removed,  and  were  not  members. 
At  the  time  of  said  election  there  were  but  three  trus- 
tees, Burnside,  Hamilton,  and  Campbell,  and  to  fill  the 
vacancies  then  existing  it  was  deemed  necessary  to  elect 
six  trustees,  and  that  number  was  elected  on  the  12th 
of  August,  1865. 

This  witness  further  testified  that  he  was,  and  had  been 
for  five  years  previously,  recording  steward  of  Bryants- 
ville  circuit,  and  secretary  of  the  Mount  Olivet  congrega- 
tion ;  that,  by  virtue  of  his  office,  he  is  the  custodian  of 
the  record  of  the  proceedings  of  said  congregation,  or 
such  as  are  required  to  be  entered  of  record ;  and  that  an 
election  of  trustees  to  fill  said  vacancies  is  shown  by  an 
order  of  record,  a  copy  of  which  he  inserts  in  his  deposi- 
tion in  the  following  words : 

"  On  motion,  the  following  persons  were  elected  to  fill 
vacancies  in  the  board  of  trustees  of  Mount  Olivet  Church, 
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to-wit:  Wm.  Lane,  W.  F.  Overstrcet,  Asa  S.  Brown,  H. 
Z.  Perkins,  Thos.  Poor,  J.  C.  England ;  original  trustees, 
Wm.  Burnsides,  L<ham  Hamilton,  and  W.  II.  Campbell." 

That  on  the  12th  of  January,  18G7,  J.  W.  Poor  was 
elected  to  fill  the  vacancy  occasioned  by  the  withdrawal 
of  W.  II.  Campbell  ;  and  on  the  10th  of  the  next  March, 
Daniel  Swope  was  elected  to  fill  the  vacancy  caused  by 
the  withdrawal  of  As=a  S.  Brown,  which  facts  the  witness 
states  the  record  shows,  and  which  he  then  had. 

The  action,  as  the  caption  of  the  petition  shows,  is 
prosecuted  in  the  names  of  Hamilton  and  Burnside  two 
of  the  original  trustees,  and  of  those  since  appointed,  in 
the  manner  herein  detailed;  but  as  the  last  appointments 
were  not  recorded  in  the  county  court,  and  a  greater 
number  appointed  than  that  prescribed  by  the  statute,  we 
may  say  the  legal  title  to  the  church  property  remained 
in  the  three  surviving  trustees.  But  whether  it  is  in  them 
or  in  appellees  is  not  deemed  material  in  this  contro- 
versy ;  for  if  they  are  not  in  fact  the  title-holders,  they 
should  be  regarded  as  a  committee  suing  by  the  appoint- 
ment, and  on  behalf  of  the  congregation,  to  protect  it 
from  the  disturbance  of  others,  in  the  use  and  enjoyment 
of  their  property. 

In  the  case  of  Iladdcn  and  others  against  Chorn^  S^^c.  (8 
B,  Man.,  70),  this  court  held  that  a  committee  appointed 
by  a  church  or  denomination  of  Christians  might  main- 
tain an  action  to  protect  the  congregation  from  disturb- 
ance in  their  rights,  independent  of  the  statute  of  1835. 
And  the  Revised  Statutes  do  not  abrogate  or  abridge  that 
right;  and  whether  the  persons  suing  be  styled  or  call 
themselves  trustees  or  a  committee,  cannot  afllect  the 
right,  and  is  immaterial  to  appellants. 

The  appointment  doubtless  was  made  for  the  express 
purpose  of  prosecuting  this  suit;  and,  according  to  the 
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ruling  in  Haddcn,  <^r.,  i*s.  ChorUy  Sg'C,  svprOy  no  other  evi- 
dence was  necessary  than  the  entry  of  their  appointment  • 
on  the  record  kept  by  their  secretary. 

In  the  last  named  case,  Chorn,  one  of  the  trustees  to 
whom  the  property  was  conveyed,  had  been  excluded, 
and  Farrow,  another  trustee,  was  dead,  and  Harmon 
and  Garrett  were  appointed  in  their  place;  but  the  coun- 
ty court  refused  to  permit  their  appointment  to  be  re- 
corded. Afterwards,  a  committee  was  appointed  by  the 
complaining  party  to  institute  the  suit,  and  it  does  not 
appear  that  there  was  any  record  of  the  appointment  of 
said  committee,  even  on  the  church-book — certainly  it 
was  not  recorded  in  the  county  court.  Still,  this  court 
decided  that  said  committee  could  maintain  the  action. 
And  the  question  was  ruled  in  the  same  way  in  the  case 
of  .Shannon,  <^c.,  vs.  Frost  (3  B,  Mon.,  353). 

Nor  is  the  case  of  Scott,  SfC,  vs.  Curie  (9  B.  Mon.,  19), 
referred  to  by  appellants'  counsel,  in  conflict  with  these 
authorities.  In  that  case  three  persons,  not  associated 
together  in  a  congregational  form,  and  never  had  been  so 
associated,  attempted  to  appoint  Scott  and  Sadler  trus- 
tees, who  were  not  and  had  never  been  members  of  the 
church.  The  three  persons  from  whom  they  derived  their 
authority  acted  merely  in  their  individual  characters  as 
members  of  the  Bethlehem  Church ;  and  the  court  only 
decided  in  that  case,  that  as  Scott  and  Sadler,  who 
brought  the  action,  were  not  officers  nor  members  of  the 
Bethlehem  Church,  and  were  not  themselves  beneficia- 
ries, and  had  not  been  properly  appointed  "  trustees  or  a 
committee  for  it,"  they  had  no  right  to  sue. 

But  it  is  contended  that  the  appellees  had  no  right  to 
bring  this  suit,  because  they  have  not  alleged  that  they 
are  members  of  said  congregations,  and  do  not  show 
that  they  are  beneficiaries  under  the  deed;  and  unless 
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they  be  members,  they  could  not  sue  as  a  committee  for 
the  beneficiaries.  We  are  not  aware  of  any  caste  in 
which  it  has  been  decided  that  the  members  of  a  com- 
mittee, appointed  to  prosecute  a  suit  of  this  character 
for  a  religious  congregation,  must  be  members  of  that 
congregation,  nor  can  we  perceive  any  reason  for  such 
an  adjudication;  cases  giight  occur  where  it  would  be 
altogether  proper  to  procure  the  services  of  persons  as 
a  committee  who  did  not  belong  to  the  congregation  ; 
they  act  as  the  mere  agents,  and  it  would  seem  as  rea- 
sonable to  restrict  the  congregation  to  their  own  mena- 
bership  in  the  selection  of  an  attorney  as  thus  to  restrict 
them  in  the  selection  of  a  committee ;  but  no  one  except 
a  member  could  sue  in  his  own  individual  name,  because 
the  members  are  the  only  beneficiaries  under  the  deed. 
But  that  question  need  not  be  now  decided,  because  the 
answer  has  supplied  any  omission  in  the  petition  on  that 
point. 

It  is  next  insisted  that  the  court  below  erred  in  ad- 
mitting the   publisihed  proceedings  of  the   General   Con- 
ference of  the   Methodist   Episcopal   Churchy  from   1840   to 
1844,  as  evidence,  without  sufficient  proof  having  been 
made  of  their  authentication. 

In  stating  the  pleadings,  it  has  already  been  shown 
that  appellants  admit,  in  their  answer,  that  about  the 
year  1840  a"*/?///"  occurred  in  the  MetLodist  Episcopal 
Church  of  the  United  States,  and  that  a  division  of  the 
church  property  was  then  agreed  upon  by  the  ^^ great 
church  dignitaries  f^  and  although  all  of  said  proceedings 
were  admitted  as  evidence,  still  only  so  mueh  thereof 
as  contained  the  conventional  terms  for  dividing  that 
great  religious  body  was  material,  and  was  all  that 
was  read,  which  is  designated  as  exhibit  **  Jl,"  and 
made   part   of  the   deposition   of  Rev.   G.   W.   Merritt, 
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who  proves  the  same  to  be  a  true  and  correct  copy 
from  said  published  proceedings,  taken  from  volume  two 
of  the  journals,  and  that  said  extract  contains  "  the  plan 
of  separation "  "  between  the  Norther  a  and  Southern 
Churches,^^  and  the  plan  under  which  the  Methodist 
Episcopal  Church,  South  was  formed,  and  proves,  infer- 
entially  at  least,  that  the  document  offered  and  admit- 
ted was  a  true  copy  of  the  proceedings  of  the  General 
Conference  of  the  Methodist  Episcopal  Church.  And 
the  whole  of  it  was,  doubtless,  admitted  under  the  rule, 
that  where  a  part  of  a  document  is  produced  and  read 
by  one  party,  the  whole  is  to  be  read  if  the  adversary 
require  it. 

But  this  court,  in  Gibson,  4^.,  vs.  Armstrongs  ^c,  (7  B, 
Mon.,  481),  decided  that  the  resolutions,  which  constitute 
exhibit  "-1"  before  referred  to,  and  to  which  the  objection 
now  under  consideration  applies,  were  adopted  in  1844 
by  the  General  Conference  of  the  Methodist  Episcopal  Church; 
the  first  and  second  of  which  are  copied  in  full,  and  the 
substance  of  the  others  stated  in  the  opinion ;  and  that 
the  plan  of  separation,  and  the  condition  on  which  it 
was  to  take  effect,  were  laid  down  in  the  first  of  said 
resolutions;  that  the  separation  was  authoritatively  con- 
summated, and  the  Southern  Conferences  had,  under  said 
resolutions,  assumed  an  independent  organization,  under 
the  name  of  the  General  Conference  of  the  Methodist  Epis- 
copal Church,  South.  It  is  true  it  does  not  appear  that  the 
evidence  was  objected-  to  in  that  case,  but  it  was  received 
and  acted  upon,  and  must  now  be  regarded  as  an  ad- 
judged question. 

The  separation  of  the  Methodist  Episcopal  Church  into 
two  Methodist  Episcopal  Churches,  the  one  north  and  the 
other  south  of  a  common  boundary  line,  has  been  the 
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subject  of  much  discussion,  in  which  the  whole  community, 
more  or  less,  felt  an  interest,  and  was  an  event  that  con- 
nected itself  with,  and  formed  a  part  of,  the  history  of 
the  country,  of  which  no  well-informed  man  could  be 
ignorant,  and  from  its  notoriety,  courts  would  take  judi- 
cial notice  of  it  without  proof.  {Hart  vs.  Bodlcy^  Har., 
98;   Crcighton  vs.  Bilboy  1  Mon,,  138.) 

Finally^  it  is  urged  that  the  appellants,  under  the  pro- 
visions of  the  deed,  are  entitled  to  the  exclusive  use  of 
the  property,  or  certainly  to  the  use  of  it  a  part  of  the 
time,  proportionate  to  their  numbers.  The  provisions  of 
the  deed  under  which  the  property  was  held,  which  was 
the  subject  of  controversy  in  the  case  of  Gibson,  6fc,j  vs, 
Armstrongs  4^.,  supra,  are  substantially  the  same  as  those 
in  the  deed  under  which  the  Ml.  Olivet  church  property 
was  held.  The  court  said,  in  that  case,  "  the  original 
Methodist  Episcopal  Church  has  been  aulhoritaiivcly  di- 
vided into  two  Methodist  Episcopal  Churches,  the  one  north 
and  the  other  south  of  a  common  boundary  line,  which, 
according  to  the  plan  of  separation,  limits  the  extent 
and  jurisdiction  of  each;  that  each,  within  its  own 
limits,  is  the  lawful  successor  and  representative  of  the 
original  church,  possessing  all  its  jurisdiction,  and  enti- 
tled to  its  name ;  that  neither  has  any  more  right  to  ex- 
ceed those  limits  than  the  other;  that  the  Southern  Churchy 
retaining  the  same  faith,  doctrine,  and  discipline,  and 
assuming  the  same  organization  and  name  as  the  original 
church,  is  not  only  a  Methodist  Episcopal  Church,  but  is 
in  fact,  to  the  South,  the  Methodist  Episcopal  Church  as 
truly  as  the  other  church  is  so  to  the  North,  and  is  not  the 
less  BO  by  the  addition  of  the  word  South  to  designate  its 
locality." 

*'  The  difference  in  name  makes  no  difference  in  char- 
acter or  autLo/ity."     According  to  the  plan  of  division, 
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'  the  local  societies  in  Kentucky  passed  to  the  Methodist 
Episcopal  Church,  South,  except  those  bordering  on  the 
Ohio  river,  which  were  permitted  to  determine  the  ques- 
tion, whether  they  would  go  north  or  south,  by  a  vote  of 
the  respective  societies.     The  congregation  at  Mt.  Olivet 
adhered  to  the  M.  E.  Church,  South,  acknowledged  its 
jurisdiction,  and   received  its  preachers   from  the  Ken- 
tucky Conferences  for  more  than  twenty  years  without 
complaint  or  objection,  a  portion  of  which  time  appel- 
lant Humphrey  served  them  as  their  minister,  being  then 
a  member  of  the  Kentucky  Conference,  by  which  confer- 
ence he  was  sent  to  them.     But  a  short  time  before  this 
action  was  brought  he  withdrew  from  the  Kentucky  Con- 
ference, of  which  he  notified  Coleman,  the  minister  then 
preaching  to  said  congregation,  by  writing  bearing  date 
the  25th  October,  1866;  and  he,  with  a  few  who  with- 
drew about  that  time  from  the  congregation,  rejects  the 
Kentucky  Conference,  and  professes  an  adherence  to  the 
Methodist  Episcopal  Church,     After  discussing  the  question 
at  length,  in  the  opinion  referred  to,  this  court,  in  conclu- 
sion, said :  The  property  conveyed  and  held  for  the  use 
of  the  members  of  the  original  society,  as  members  of 
the  Methodist  Episcopal  Church,  having,   by  the  deed, 
been  subjected  to  the  same  authority  and  laws  to  which 
the  society  and  its  members,  entitled  to  the  use,  were 
subject,  it  follows  that  the  same  legislation,  and  the  ac- 
tion under  it,  which  have  determined  the  true  position 
and  relation  of  the  society  entitled  to  the  use,  have  also 
determined  the  authority  to  which  the  use  itself  is  prop- 
erly subject,  and  have  placed  the  use  under  the  jurisdic- 
tion and  legislation  of  the  Southern  Church,  and  adjudg 
ed  the  majority,  with  their  preacher  from  the  Kentucky 
Conference,  entitled  to  the  use  of  the  property  to  the  ex- 
clusion of  the  minority.     Although  the   opinion  quoted 
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from  was  delivered  prior  to  the  adoption  of  the  Revised 
Statutes^  Btill  the  previous  Btatutes,  upon  the  point  under 
consideration,  were  not  materially  changed  thereby,  and 
the  determination  in  that  case  must  be  regarded  as  con- 
clusive of  this. 

Wherefore,  the  judgment  is  affirmed. 


CASE  46— PETITION  EQUITY— DECEMBER  1. 

Lewis,  &c.,  vs.  Watson,  Ac. 

▲PPBAL   FROM   LOUIBYILLB   CHANCERY   COURT. 

1 .  By  seceding  from  the  Methodist  Episcopal  Church,  South,  the  majority  of 
the  members  of  the  Centre  Sireet  African  Church,  in  Louisville,  thas 
seceding,  forfeited  their  right  to  the  church  properly,  and  those, 
althoQgh  a  minority,  who  remained  members  of  the  Church,  South, 
are  the  only  rightful  beneGciaries  of  said  church  property,  and  are 
entitled  to  its  exclusive  nse. 

a.  The  title  to  the  three  parcels  of  the  lot  on  which  Centre  Street  African 
Church  in  the  city  of  Louisville  was  erected,  by  deeds  made  in  1832 
and  1845,  and  an  executory  contract  in  1854.  was  vested  in  the  white 
trostees,  and  their  successors  of  the  Fourth,  now  the  Fifth  Street 
Methodist  Episcopal  Church,  South,  in  said  city,  for  the  sole  nse  of 
the  colored  members  of  the  Cvntre  Street  branch  of  that  church.  If 
all  the  colored  members  of  said  Centre  Street  Church  had  seceded  and 
joined  the  Church  North,  they  could  not  have  taken  the  property  with 
them,  but  would  have  left  it  as  dedicated  to  tl.e  use  and  control  of  the 
Methodist  Episcopal  Church,  South. 

James  Speed,  For  Appellants. 

J.  F.  &  T.  W.  Bullitt,  and 

Harrison  &  Bennett,  For  Appellees, 

CITED— 

7  B.  Mon.y  489-90;  Gibson  vs.  Armstrong. 

Book  of  Discipline  M.  E.  C,  Soulhy  pages  43,  53,  107, 
262. 

8  B.  Mon.y  76;  Hodden^  ifc.y  vs.  Chcruy  4^. 
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6  Wright,  12 ;  McGinnis  vs.  Watson, 
6  Wright,  512 ;  Suiter  vs.  Dutch  Church. 

2  Dcnio,  540 ;  Miller  vs.  Goblc. 

4  Whcaton,  603 ;  Commonwealth  vs.  Green. 
Revised  Statutes,  chap.  107,  2  Stanton,  407. 
Ct>i/  Code,  sees.  37,  153;   11  Peters,  584. 

3  B.  Mon.,  258;  Shannon  vs.  Frost,  4^. 
11  B.  Mon.,  287  ;  i?crr^  vs.  Rces. 

14  B.  il/o/i.,  55;  Harper  vs.  Straws. 

JUDGE  ROBERTSON  delivkbed  the  opinion  of  the  coubt: 

This  appeal  presents  for  our  revision  a  judgment,  by 
the  chancellor  of  the  city  of  Louij»ville,  on  conflicting 
claims  by  antagonist  members  of  the  Methodist  Church 
on  Centre  street,  in  that  city,  to  the  exclusive  use  of  the 
church  property.  All  the  members  of  that  church  are 
colored  persons,  most  of  whom  were,  until  lately,  slaves. 
A  minority  of  the  members  adhere  to  "the  Methodist  Epis- 
copal Church,  South;"  but  the  majority,  having  recently 
seceded  and  joined  the  Methodist  organization  North, 
have  evicted  them  fom  the  possession  and  use  of  the 
church  property,  for  restoration  to  the  exclusive  enjoy- 
ment of  which  the  ejected  party  brought  this  suit  in 
equity,  and  obtained  a  decree  as  sought  by  their  petition. 
In  the  year  1832,  when  colored  Methodists,  mostly 
slaves,  were  under  the  charge  of  the  white  Methodist 
Church  then  on  Fourth,  now  on  Fifth  street,  W.  T.  Spur- 
rier and  his  wife  conveyed  a  lot  of  ground  on  Centre 
street,  thirty-five  feet  front  and  sixty  feet  back,  to  Cole- 
man Daniel  and  others,  and  to  their  successors,  as  trustees 
of  said  church,  to  hold  forever  in  trust,  to  build,  or  cause  to 
be  built,  a  house  of  worship,  for  the  use  of  the  Methodist 
Episcopal  Church  of  the  United  States;  to  permit  such 
preachers  to  preach  therein  as  should  be  appointed  for 
that  purpose  by  the  general  or  authorized  Annual  Con- 
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ference  of  said  church,  and  to  keep  up  the  succepsion  of 
trustees  by  successive  appointments  by  the  board  itself,  in 
a  prescribed  mode. 

In  the  year  1845,  the  same  vendors  sold  and  conveyed 
an  additional  and  adjoining  lot  of  twenty-seven  feet 
front  and  sixty  feet  back,  to  Hasbrook  and  others,  white 
"  trustees  of  the  Methodist  Episcopal  Church,  South,  for 
the  use  and  benefit  of  the  African  members  of  said 
church,"  to  hold  forever  in  trust  "  for  the  use  of  the 
African  members  of  the  Fourth  Street  former  charge, 
and  a  part  of  the  mission  of  colored  people  worshiping 
on  Centre,  now  under  the  direction  of  the  Methodist 
Episcopal  Church,  South,  and  in  further  trust  and  con- 
fidence that  they  shall,  at  all  times,  permit  such  ministers 
and  preachers  belonging  to  said  church  as  shall,  from 
time  to  time,  be  duly  authorized  by  the  General  Con- 
ference of  the  ministers  and  preachers  of  said  Methodist 
Episcopal  Church,  South,  or  by  the  Annual  Conferences 
authorized  by  said  General  Conference,  to  preach  and 
expound  God's  holy  word  therein;"  and  in  further  trust 
and  confidence  that  the  succession  in  said  board  of 
trustees  shall  be  continued  in  a  prescribed  mode  by 
the  board  itself,  always  to  consist  of  white  members. 

About  the  year  1854,  Mary  H.  McGinnis,  for  the  con- 
sideration of  one  thousand  dollars,  sold  and  covenanted 
to  convey  to  the  same  uses  an  additional  and  adjoining 
lot  of  eighteen  feet  front  by  sixty  feet  back;  and  in  1865 
she  conveyed  the  legal  title  to  appellant,  Peter  Lewis,  and 
others,  colored  persons  of  the  seceding  party  claiming  to 
be  "trustees  of  the  Centre  Street  Methodist  Episcopal 
Church;"  and  a  part  of  the  church  building  is  on  the 
grounds  thus  conveyed. 

It  thus  suflSciently  appears  that  the  first  conveyance 
was  constructively  made  for  the  prospective  use  of  the 
colored  members  of  the  Fourth  Street  Methodist  Church, 
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and  was  so  dedicated  and  used;  that  the  second  con- 
veyance, shortly  after  the  separate  organization  of  "  the 
Methodist  Episcopal  Church,  South,"  was  expressly  made 
for  the  benefit  of  the  same  colored  members  who,  by  the 
compact  of  separation  and  their  own  acquiescence,  be- 
came an  integral  element  of  that  Southern  Church,  and 
subject  to  its  ecclesiastical  curation  and  jurisdiction,  and 
that  the  last  purchase  was  intended  for  the  same  use; 
and,  consequently,  the  trusts  declared  in  the  deed  of  1846 
apply  equally  to  all  the  ground  bought  for  that  use. 

As  adjudged  by  this  court  in  the  case  of  Gibson  vs, 
Armstrong  (7  B.  Mon,),  the  conventional  division  of  the 
Methodist  Episcopal  Church  of  the  United  States  into 
two  sections.  North  and  South,  and  the  independent  or- 
ganization of  "  The  Methodist  Episcopal  Church,  South," 
were  constitutional  and  effectual,  and  passed  the  Fourth 
Street  Methodist  Church  and  its  dependent  African 
Church,  with  all  their  church  property,  under  the  ex- 
clusive jurisdiction  of  the  southern  organization ;  and, 
therefore,  as  also  adjudged  in  the  same  case,  the  mem- 
bers of  those  subordinate  and  affiliated  churches  held  a 
beneficial  interest  in  the  church  property  so  long,  and 
only  so  long,  as  they  continued  members  also  of  the 
Methodist  Episcopal  Church,  South.  Consequently,  by 
seceding  from  that  sectional  church,  the  appellants, 
claiming  as  a  majority,  dominion  over  the  property 
dedicated  to  the  African  Church  on  Centre,  as  an  ap- 
pendage of  the  Methodist  Episcopal  Church,  South,  for- 
feited their  right  to  that  property,  and,  by  wrongfully 
assuming  control  over  it,  intruded  on  the  exclusive 
rights  of  the  only  rightful  beneficiaries  who  remain 
members  of  the  great  Southern  Church. 

While  this  has  not  been  gravely  controverted,  the  dis- 
tinguished counsel  of  the  appellants  insist  on  a  reveriial 
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of  the  chancellor's  judgment,  because,  as  ingeniously 
argued,  the  petition  fails  to  allege  all  the  facts  necessary 
to  entille  them  to  the  relief  granted;  but  the  facts,  as 
alleged  and  admitted,  sustain  the  chancellor's  decree  re- 
quiring a  surrender  of  the  church  property  to  the  trustees 
of  the  Fourth  Street  Church,  to  be  held  for  the  sole  use  of 
colored  members  of  the  Centre  branch  of  the  Methodist 
Episcopal  Church,  South.  Those  facts  and  admissions, 
consistently  interpreted,  show  that  the  appellees,  when 
evicted,  were  members  of  the  Centre  African  Church, 
then  attached  to  the  southern  organization  ;.  that  none  but 
white  members  could  be  lawful  trustees;  and  that  the 
litigant  successors  of  the  trustees  to  whom  the  legal  title 
was  conveyed  by  the  deeds  of  1832  and  1845,  are  white 
members  of  the  Methodist  Episcopal  Church,  South,  and 
the  only  rightful  trustees  of  the  Centre  Street  station 
of  the  colored  members  of  the  same  church.  But,  even 
if  this  had  not  been  alleged,  the  chancellor,  having 
authority  to  appoint  proper  trustees  to  hold  the  title, 
virtually  appointed,  by  effectual  recognition  at  least, 
those  to  whom  he  decreed  the  restitution  of  possession 
for  the  exclusive  use  of  the  only  beneficiaries  equitably 
entitled  thereto. 

Yet,  still  the  counsel  of  appellants  argue  that  the  alle- 
gation that,  for  some  time,  no  preacher  had  been  appoint- 
ed by  the  conference  for  the  Centre  Church,  and  that, 
consequently,  the  ruling  majority  of  its  actual  members 
had  chosen  their  pastor,  shows  that  the  Methodist  Episco- 
pal Church,  South,  had  renounced  all  connection  with  the 
Centre  station,  or  that  the  latter  had  assumed  independ- 
ence, and  is  no  longer  subject  to  the  jurisdiction  of  the 
conference ;  and  that,  therefore,  the  majority  had  a  right 
to  join  the  northern  section  as  they  did,  or  to  maintain 
an  isolated  position  and  exercise  uncontrolled  dominion 
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over  the  property  dedicated  to  the  use  of  membera  of  the 
MethodUt  Episcopal  Church,  South. 

Bat  this  is  an  indefensible  assumption,  unsustained  by 
either  facts  or  law.  The  trust,  as  to  this  nnatter,  only 
makes  it  the  duty  of  the  Centre  Street  Church  to  "per- 
mit" the  conference  to  select  its  pastors,  and  to  accept 
such  as  it  may  recommend,  which  obviously  implies  the 
inherent  right  in  the  majority  of  that  spciety  to  choose  its 
own  preachers,  subject  only  to  the  paramount  choice  of 
the  conference,  whenever  it  may  see  fit  to  choose.  If 
the  conference  forbear  to  exercise  its  discretionary  and 
sometimes,  perhaps,  unwelcome  power,  and  prudently 
defer  to  the  mofe  satisfactory  choice  of  the  local  church 
itself,  such  abstinence  cannot  imply  renunciation  of 
constitutional  union  and  dependence;  and  if  any  such 
baseless  implication  could  be  indulged,  a  conclusive 
refutation  is  furnished  by  the  organic  law  of  the  South- 
ern Church,  which  will  not  allow  any  such  dissolution 
of  the  fundamental  union  of  all  its  constituent  parts 
and  co-operating  connections. 

Besides,  if  there  had  been  a  valid  dissolution,  it  would 
be  unavailing  to  the  appellants  so  far  as  the  church  prop- 
erty is  concerned;  for  if  all  the  members  of  the  Centre 
Street  Church  had  repudiated  its  constitutional  depend- 
ence and  connections  and  gone  north,  they  could  not 
have  taken  the  property  "with  them,  but  would  have  lefk 
it  as  dedicated,  to  the  use  and  control  of  the  Methodist 
Episcopal  Church,  South.  And  just  so  the  seceding  ap- 
pellants left  it  to  the  exclusive  use  of  the  adhering 
appellees  as  abiding  members  of  the  Southern  Church. 

The  chancellor's  decree  seems,  therefore,  right ;  and  as 
it  sufficiently  secures  the  use  to  the  rightful  parties,  with- 
out any  necessity  for  a  reconveyance  of  the  legal  title  to 
the  ground  illegally  and  ineffectually  conveyed  by  Mrs. 
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McGinni8  to  black  persons  not  members  of  the  Southern 
Church,  we  will  not,  on  the  cross-errors,  reverse  merely 
because  such  formal  and  unnecessary  reconveyance  was 
not  expressly  required. 

Wherefore,  the  entire  judgment  is  approved  and  af- 
firmed. 


CASE  47— PETITION  EQUITY— DECfiMBER  1. 

McDaniel   vs.    Watson,  &c. 

APPEAL    FROM    BALLARD   CIRCUIT   COURT. 

1 .  It  was  fatally  errooeoas  in  the  circnit  court  to  adjadge  a  conyejance  of 

an  acre  of  land  ^^/or  church  purpotet^  and  /or  tehool  purpotea^*'  wbeo, 
in  the  writing  on  which  the  suit  for  the  conveyance  was  based,  the 
defendant  agreed  to  make  a  voluntary  dedication  and  conreyance 
/or  church  purpose*  only, 

2.  If  the  congregation  to  whose  uses  the  defendant  agreed,  in  writing,  to 

make  a  voluntary ;dfdicati<m  and  conveyance  of  one  acre  of  land,  on 
which  the  congregation^rected  a  church  building,  had  ceased  to 
use  and  occupy  the  same  for  the  purposes  for  which  the  dedication 
was  made,  as  it  would  revert,  if  it  had  been  conveyed,  if  such  uses 
had  failed  before  conveyance,  a  /ortiori,  the  defendant  would  be  under 
no  obligation  to  convey. 

3.  To  entitle  the  plaintiff's,  trustees  of  the  church,  to  whose  uses  the  de- 

fendant had  agreed,  in  writing,  to  make  a  voluntary  dedication  and 
conveyance  of  one  acre  of  land,  on  which  the  congregation  erected 
a  church  buiiding,  to  a  judgment  for  the  conveyance  thereof,  they 
ought  to  have  alleged  in  their  petition  that  the  congregation  had 
used  and  occupied  the  church,  and  intended,  in  good  faith,  to  con- 
tinue to  use  and  occupy  the  same  for  the  purposes  intended.  Failing 
to  make  these  allegations,  the  demurrer  to  the  petition  should  have 
been  sustained. 
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P.  D.  Yeizer,  For  Appellant. 

JUDGE  PETERS  delivered  the  opinion  of  the  court: 

This  action  was  brought  by  appellees,  as  trustees  of 
Wesley  Chapel,  a  congregation  of  the  Methodist  Epis- 
copal Church,  South,  against  appellant,  to  obtain  the 
conveyance  of  an  acre  of  ground  on  which  said  chapel 
is  located,  of  which  he  is  the  legal  title-holder. 

It  is  alleged  in  the  petition,  in  substance,  that,  by  the 
discipline  of  said  denomination  of  Christians,  the  houses 
of  worship  of  each  local  congregation  is  required  to  be 
held  by  persons  designated  and  properly  constituted  trus- 
tees, for  the  use  of  such  local  congregations,  and  that 
appellees  are  the  legally  constituted  trustees  for  said 
chapel. 

That,  before  the  erection  of  said  house,  application  was 
made  to  appellant  (he  then  being  a  member  of  the  Meth- 
odist Episcopal  Church,  South)  for  the  ground  to  build  it 
on ;  and  he  promised  to  donate  an  acre  of  ground  for 
that  purpose,  and  signed  a  writing,  binding  himself  to 
convey  one  acre  of  ground  upon  which  said  house  is 
located,  to  the  use  of  the  local  congregation;  that  he 
not  only  saw  the  work  while  it  was  progressing,  but 
aided  in  building  the  house  on  the  corner  of  his  land 
designated,  and  it  was  built  there  on  the  faith  that  he 
would  convey  the  land  according  to  his  written  agree- 
ment, whenever  requested  to  do  so.  That  the  house 
was  built  at  a  cost  of  about  five  hundred  dollars,  and 
the  congregation  used  the  same  as  a  house  of  worship 
for  about  five  years,  without  objection  on  the  part  of 
appellant,  he  being  a  member  of  the  church ;  but  that 
recently,  before  the  action  was  instituted,  said  McDaniel, 
with  some  other  members  of  said  local  congregation,  had 
seceded  from  a  large  majority  of  the  church,  and  have 
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attached  themselves  to  the  Methodist  Episcopal  Churchy 
and  claim  said  house  and  appurtenances,  and  deny  that 
appellees  have  any  right  to  the  same.  That  appellant, 
McDaniel  had  removed  two  stoves,  two  barrels  of  lime, 
and  about  one  thousand  feet  of  lumber,  from  the  premises, 
and  appropriated  the  t^ame  to  his  own  use,  and  he  and 
his  associates  had  notified  appellees  not  to  remove  any 
thing  from  the  house,  and  had  refused  to  permit  them 
to  use  it;  and  conclude  with  a  prayer  for  a  conveyance 
of  the  acre  of  ground  on  which  the  house  is  situate,  and 
for  the  value  of  the  stoves,  lime,  and  lumber  removed; 
and  if  they,  cannot  obtain  that  relief,  then  they  pray 
for  a  judgment  for  five  hundred  dollars,  the  cost  of  said 
building,  and  for  general  relief. 

McDaniel  demurred  to  the  petition,  which  was  over- 
ruled, and  he  then  filed  an  answer,  and  joined  with  two 
others,  claiming  to  be  trustees  of  said  chapel,  in  a  peti- 
tion to  be  made  defendants  to  the  action  as  trustees,  and 
filed  their  answer  and  cross-petition,  to  which  appellees 
demurred;  their  demurrer  was  sustained,  and  appellants 
failing  to  answer,  further  judgment  was  rendered  against 
McDaniel,  requiring  him  to  convey  to  the  plaintiffs  below, 
in  their  character  of  trustees  of  Wesley  Chapel,  one  acre  of 
ground,  on  which  said  house  stands,  in  proper  form,  "  to  be 
used  and  enjoyed  by  the  community  of  Christians  known 
as  the  Methodist  Episcopal  Church,  South,  for  church  and 
*r//oo/ purposes ;  and  it  is  further  adjudged  by  the  court, 
that  should  the  community  of  Christians  known  as  the 
Methodist  Episcopal  Church,  South,  openly  abandon  said 
church  house,  and  cease  to  use  the  same  for  church  pur- 
poses, then,  and  in  that  case,  the  title  is  to  revert,  and 
vest  in  the  said  Aaron  McDaniel;"  and  in  case  the  title 
should  again  vest  in  him,  the  trustees  of  said  community 
of  Christians  known  as  the  Methodist  Episcopal  Church, 
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South,  shall  have  the  right  to  remove  from  the  land  said 
house,  and  all  property  appertaining  to  the  same,  &;c. ; 
and  if  said  McDaniel  faiU  to  make  said  conveyance,  a 
commissioner  was  appointed  to  convey  the  property. 

The  controversy  as  to  the  lumber,  lime,  and  stoves  was 
continued,  and  to  reverse  the  judgment  for  a  conveyance 
of  the  title  to  the  real  estate  this  appeal  is  prosecuted  by 
McDaniel. 

It  was  fatally  erroneous  to  require  appellant  to  convey 
the  ground  "for  church  and  school  purposes j*^  if  the  judg- 
ment was  otherwise  unobjectionable.  It  is  not  alleged 
that  McDaniel  ever  undertook  or  promised,  by  writing  or 
otherw-ise,  to  convey  the  land  for  school  purposes.  He 
might  have  been  willing  to  dedicate  his  land  to  the 
benefit  of  the  church,  when  he  could  not  have  been 
induced  to  agree  that  a  school  should  be  taught  there. 
But,  without  undertaking  to  assign  any  reason  why  he 
might  have  refused  to  agree  to  dedicate  his  land  to  edu- 
cational purposes,  it  is  sufficient  that  it  is  not  alleged  that 
he  did  so,  and  the  court  had  no  power  to  make  the  dedi- 
cation for  him. 

Again,  although  it  is  alleged  that  appellant  promised, 
in  writing,  to  convey  the  land  for  the  use  of  the  local 
congregation  of  the  Methodist  Episcopal  Church,  South, 
it  is  not,  throughout  the  length  of  the  very  extended  peti- 
tion, once  stated  that  said  congregation  had  continued  to 
use  the  house  as  a  house  of  worship,  or  wished  to  do  so ; 
but,  from  the  remarkable  omission  to  make  the  allegation, 
and  from  the  exhibit  B  filed  as  a  part  of  the  petition,  and 
the  failure  to  controvert  the  statement  therein  that  appel- 
lees intended  to  remove  the  seats  and  flooring,  it  is  rather 
to  be  understood  that  they  had  abandoned  the  house  as  a 
place  of  worship,  and  intended  to  appropriate  the  seats 
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and  floors  to  a  different  and  unauthorized  purpose,  or  to 
remove  them  to  another  house. 

The  alleged  undertaking  of  McDaniel  to  convey  the 
ground  was  not  upon  a  valuable  consideration,  but  a  vol- 
untary dedication  thereof  to  the  use  of  the  congregation; 
consequently,  if  the  congregation  should  cease  to  occupy 
it,  and  the  uses  to  which  it  was  dedicated  wholly  fail,  the 
estate,  if  he  had  conveyed  it,  would  revert  to  him  or  his 
heirs;  and,  a  fortiori^  if  the  use  had  failed  before  the 
conveyance  was  made,  he  would  be  under  no  obliga- 
tions to  convey  the  ground. 

Unless  appellees,  and  the  local  congregation  which  they 
represent,  used  and  occupied  said  house  for  the  purpose 
for  which  it  was  erected,  as  expressed  in  exhibit  A  filed 
with  their  petition,  and  in  good  faith  intended  to  continue 
80  to  use  and  occupy  it,  they  have  no  right  to  a  convey- 
ance of  the  ground,  and  to  entitle  them  to  the  relief 
sought  they  should  have  alleged  these  facts;  and  having 
failed  to  do  so,  the  demurrer  to  the  petition  should  have 
been  sustained. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  is 
remanded  for  further  proceedings  consistent  with  this 
opinion.  Appellees,  upon  the  return  of  the  cause,  should 
be  permitted  to  amend  their  petition,  if  they  should  offer 
to  do  so  in  reasonable  time. 
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CASE  48— PETITION  EQUITY— DECEMBER  1. 

Speers,   (fee,   vs.   Sewell,   &c. 

APPEAL    FROM   CCMBBRLAND   CIRCCIT   COURT. 

The  fact  that,  for  a  few  years  before  his  death,  the  intestate,  who  was 
about  eighty  years  old,  had  occasional  fits  of  nervous  disturbance, 
which  required  some  guardian  care  of  himself  and  his  business  by 
an  affectionate  son,  is  altogether  insufficient,  against  a  multitude  of 
established  facts,  to  show  that  he  was  not  competent  to  dispose  of  bis 
estate,  by  contract  and  conveynnces,  rationally,  justly,  and  prudently. 

The  father  made  an  oral  contract  with  his  son  John,  whereby  he  agreed 
to  convey  to  John  his  homestead  tract  of  land,  in  consideration  of 
John's  living  with  him,  attending  to  his  business,  and  taking  care  of 
bim  and  his  wife  during  their  lives.  Held — As  there  was  no  written 
memorial  of  the  contract,  John  could  not,  by  suit,  enforce  a  specific 
performance,  although  he  had  faithfully  complied  with  his  part  of  the 
contract;  but  he  has  a  resisting  equity  not  aff'ected  by  the  statute  of 
frauds  and  perjuries.  For  his  services,  be  has  an  equitable  lien  on  the 
land,  and  cannot  justly  be  required  to  surrender  his  rightful  posses- 
sion until  he  shall  have  been  indemnified.  Before  decreeing  dispos- 
session and  distribution  of  the  homestead  tract  of  land,  the  circuit 
court  ought,  through  its  commissioner,  to  have  ascertained  the  value 
of  John's  services  in  his  caro  and  support  of  bis  father  and  mother, 
and  of  attention  to  his  father's  affairs,  over  and  above  his  (John's) 
own  maintenance;  and,  after  such  finding,  John  should  be  protected 
in  the  possession  until  the  amount  assessed  shall  have  been  paid. 


John  M.  Harlan  and 
James  Harlan,  Jr., 


For  Appellants. 


Leslie  &  Botts,  For  Appellees. 

JUDGE  ROBERTSON  dslivbred  thb  opinion  of  thb  court: 

Joseph  Speers,  of  Cumberland  county,  Kentucky,  who 
died   intestate  in  that  county  in  January,  1866,  had,  in 
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April,  1861,  conveyed  to  his  Bon  Benjamin  a  small  tract 
of  land,  partly  as  a  gift  and  partly  for  a  valuable  consid- 
eration; ani  in  Noveinber,  IS34,  conveyed  to  the  chil- 
dren of  his  son  William  another  small  tract  as  a  gift; 
and,  several  years  before  the  year  1860,  had  made  an 
oral  contract  with  his  son,  John  W.  Speers,  whereby  he 
agreed  to  convey  to  John  his  homestead  tract,  in  consid- 
eration of  John's  living  with  him,  attending  to  his  busi- 
ness, and  taking  care  of  him  and  his  wife  during  their 
lives. 

At  the  intestate's  death,  Benjamin  was  living  on  the 
one  hundred  and  seventy-five  acres  conveyed  to  him; 
William  and  his  children  were  residing  on  the  one  hun- 
dred acres  conveyed  to  those  children  ;  and  John  had  so 
far  faithfully  fulfilled  his  engagement  to  live  with  and 
support  his  aged  father  and  mother,  and  was  carefully 
attending  to  his  surviving  mother  and  the  farm  when  the 
appellee,  iSewell,  and  his  wife,  a  daughter  of  the  tie- 
ceased  father,  uniting  with  some  of  his  grandchildren, 
brought  this  suit  in  equity  for  setting  aside  the  convey- 
ances, repudiating  the  contract  with  John,  and  distribut- 
ing all  the  lands  equally  among  all  the  decedent's  heirs, 
on  the  alleged  ground  of  incapacitating  imbecility  and 
sinister  influence.  On  full  preparation,  the  circuit  court 
granted  the  relief  sought,  and  the  parties  claiming  under 
those  contracts  appealed  from  that  decree. 

The  intestate  was,  at  his  death,  about  eighty  years  old, 
and  the  testimony,  though  voluminous  and  conflicting, 
preponderates,  when  rightly  weighed,  decidedly  ag^ainst 
the  charges  of  incapacity  and  undue  influence.  Consist- 
ing chiefly  of  facts  on  one  side  and  of  vague  opinions  on 
the  other  side,  it  leaves  no  reasonable  room  for  judicial 
doubt  of  either  fairness  or  legal  capacity,  and  authorizes 
the  deduction  that  each  of  the  three  contracts  was   the 
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result  of  a  competent,  free,  and  self-poised   mind,  exe- 
cuting a  deliberate  and  long-considered  purpose. 

There  is  no  proof  of  fraudulent  or  controlling  influence 
in  either  of  the  contracts;  and  the  fact  that,  for  a  few 
years  before  his  death,  the  intestate  had  occasional  fits 
of  nervous  disturbance,  which  required  some  guardian 
care  of  himself  and  his  business  by  an  affectionate  son, 
is  altogether  insufficient,  against  a  multitude  of  estab- 
lished facts,  to  show  that  he  was  not  competent  to  dis- 
pose of  his  estate  rationally,  justly,  and  prudently. 

Consequently,  in  the  opinion  of  this  court,  the  circuit 
court  erred  in  canceling  the  conveyances  to  Benjamin 
Speer  and  to  Wm.  Speer's  children. 

As  there  was  no  written  memorial  of  the  contract  for 
the  conveyance  of  the  homestead  land  to  the  appellant 
John,  he  could  not,  by  suit,  enforce  a  specific  perform- 
ance even  on  the  meritorious  ground  of  the  strong  moral 
equity  resulting  from   his  long   and  faithful  services  in 
execution  of  the  promised  consideration ;  but  he  has  a 
resisting  equity  not  affected  by  the  statute  of  frauds  and 
perjuries.     For  his  services  he  has  an  equitable  lien  on 
the  land,  and  cannot  justly  be  required  by  a  court  of 
equity  to  surrender  his  rightful   possession  of  the  land 
until  he  shall  have  been  indemnified.     If  the   appellees 
avoid  a  conveyance,  they  must  do  so  cum  oncre.     Before 
decreeing  dispossession  and  distribution  of  the  homestead 
tract,  the  circuit  court  therefore  ought,  through  its  com- 
missioner, to  have  ascertained  the  value  of  John's  services 
in  his  care  and  support  of  his  father  and  mother,  and  of 
attention  to  his  father's  affairs  over  and  above  his  (John's) 
own  maintenance;  and  after  such  finding,  John  should  be 
protected  in  the  possession  until  the  amount  assessed  shall 
have  been  paid. 

VOL.   IV — 16 
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Wherefore,  the  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded,  with  instructions  to 
dismiss  so  much  of  the  petition  as  seeks  a  cancelment 
of  the  conveyances  and  a  distribution  of  the  lands  con- 
veyed to  Benjamin  Speers  and  the  children  of  William 
8peers,  and  to  institute  proper  proceedings  for  effectuat- 
ing, the  principle  of  this  opinion  touching  the  homestead 
tract,  and  the  rights  of  the  appellant,  John  W.  Speers. 


dusaiMl 

OASB  49— PETITION  ORDINARY  — DECEMBER  2. 


Daer   vs.   The   Phoenix   Insurance   Compaoj. 


APPBAL   FBOM   JBFFSftSON  COURT   OF   COMMON   PLSA8. 

1.  If  the  assored  procures  another  insarance  on  the  same  property  without 
having  it  indorsed  on  the  first  policy  as  therein  required,  the  first  ia- 
surer  maj  avoid  his  contract  and  policy. 

t.  "Foirf,"  RS  recited  in  an  insarance  policy — that  if  the  same  property  had 
h^n  or  should  be  insured  by  any  other  company ^  without  an  indorsement 
thereof  on  this  poUey^  its  guaranty  should  be  void^  ^c. — "voiVi,"  in  such 
connection,  means  voidable^  or  to  be  treated  as  void  by  the  insurer  at 
his  own  exclnixiTe  option.  Such  violation  of  the  policy  by  the  in- 
sured did  not  render  the  policy  an  absolnte  nullity  as  to  either  party. 
The  insurer  might,  by  contract  or  conduct,  waive  the  right  to  exon- 
eration and  become  estopped  from  enforcing  the  conventional  condi- 
tion of  forfeiture. 

S.  The  assessment  of  a  loss  cannot  be  constrned  as  more  than  a  prelude 
to  the  ulterior  decision  by  the  insurer  to  pay  or  not  to  pay  on  full 
knowledge  of  all  the  preliminary  facts,  &c.  The  simple  assent  to  the 
appraisement  could  not  consistently  imply  a  waiver  of  forfeitare,  and 
especially  as  the  ground  of  it  was  not  then  known  to  the  insurer. 
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MuiR  &  BuuR,  For  Appellant, 

CITED— 
38  Barb.,  402 ;  Can^oll  vs.  Charter  Oak  Ins.  Co. 

5  Hill,  147;  5  Denio,  154. 

2  American  Leading  Cases,  488. 

25  Barb.,  191. 

23  Wendell,  22 ;  Lightbody  vs.  North  American  Ins.  Co. 

4  Cowcn,  645 ;  Perkins  vs.  Wash.  Ins.  Co. 

2  KcnVs  Com.,  620. 

25  Barb.,  191;  Goit  vs.  National  Protection  Ins.  Co. 
1  Smithes  Leading  Cases,  Dumper  case. 

Wm.  Atwood,  For  Appellee, 

CITED— 

20  Indiana,  520 ;  Rising  Sun  Ins.  Co.  vs.  Slaughter. 
1  Arnold  on  Ins.,  291,  292. 

Angell  on  Fire  and  Life  Ins.,  sees,  140,  142,  143,  380. 
Ellis  on  the  Law  of  Fire  and  Life  Ins.,  28. 

6  Ohio,  461;  Harris  vs.  The  Ohio  Ins.  Co. 

21  Mo.  R.,  97 ;  Hutchinson  vs.  Western  Ins.  Co. 

22  N.  Y.,  402;  Bigler  vs.  N.  Y.  Central  Ins.  Co. 

16  Peters,  508-11;  Carpentei'  vs.  Providence  Wash.  Ins. 
Co. 

3  Robinson,  La.,  384  ;  12  Gushing,  469. 
8  Gray,  33 ;  Kimble  vs.  Howard  Ins.  Co. 

7  Cushing,  175 ;  Barrett  vs.  Union  Mutual  Ins.  Co. 
12  Cushing,  144;  6  Gray,  169. 

41  N.  H.,  175 ;  Gale  vs.  Belknap  Ins.  Co. 
23  Pick.,  418  ;  Jackson  vs.  Mass.  Ins.  Co. 

3  Cashing,  342 ;  Clark  vs.  New  England  Ins.  Co. 
6  Cowan,  635 ;  Lucas  vs.  Jefferson  Ins.  Co. 

37  Maine,  137;  38  Maine,  439. 

4  Metcalfe,  Ky.,  9;  Phcenix  Ins.  Co.  vs,  Lawrence. 
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JUDQB  ROBERTSON  oeliybrbd  thb  opinion  of  thi  court: 

In  this  action  by  the  appellant  against  the  appellee  on 
a  policy  of  insurance,  the  court  below  instructed  the  jury 
to  find  for  the  appellee,  and,  on  such  finding,  rendered 
judgment  in  bar  of  the  action. 

The  policy,  issued  on  the  2lst  of  July,  1866,  for  an  ac!- 
vanced  premium  of  one  hundred  dollars,  insured  for  one 
year,  to  the  amount  of  five  thousand  dollars,  goods  in  a 
brick  house  in  the  city  of  Vicksburg. 

Among  other  stipulations,  the  policy  contained  the  fol- 
lowing, in  substance  and  efilect: 

1.  That  in  the  event  of  loss  by  fire,  immediate  notice 
thereof  should  be  given  to  the  insurer;  and,  as  soon 
thereafter  as  possible,  the  fact  of  loss  by  fire,  and  an 
assessment  of  the  value  of  the  goods  consumed  or  dam- 
aged, authenticated  by  the  owner's  aflidavit  and  a  mag- 
istrate's certificate  of  his  credibility,  should  be  furnished 
to  the  company  or  its  local  agent  before  any  action  could 
be  maintained  for  failing  to  pay  the  damage. 

2.  That  the  underwriters  might  at  any  time,  on  notice, 
cancel  the  policy.  ^ 

3.  That  if  the  same  property  had  been  or  should  be 
insured  by  any  other  company,  without  an  indorsement 
thereof  on  the  appellee's  policy,  its  guaranty  should  be 

"Wtt/." 

It  appeared  on  the  trial  that  there  were  two  other  as- 
Burances  of  the  same  property — one  by  the  "  Home  In- 
Burance,"  indorsed  on  the  appellee's  policy,  and  the  other 
by  the  "  London,  Liverpool,  and  Globe  Insurance  Com- 
pany," unindorsed,  and,  so  far  as  must  be  presumed,  un- 
known to  the  appellee  or  its  agent  until  he  was  notified 
of  it  after  the  fire. 

It  appeared  also  that  the  goods  were  burned  on  the 
23d  of  December,  1866 ;  that,  on  the  25th  of  the  same 
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month,  arbitrators,  chosen  by  the  appellant  and  the  a^ent 
of  the  Home  company,  and  the  local  agent  of  the  ap- 
pellee, a£ises:?ed  the  damage;  that  on  the  11th  of  Febru- 
ary, 1867,  the  appellee^s  agent  refunded  to  the  appellant 
forty-one  dollars  for  the  unexpired  term,  and  that,  there- 
upon, the  policy  was  canceled;  and  the  petition  alleges 
that  the  two  other  companies  had  paid  two  thirds  of  the 
assessed  loss. 

It  does  not  appear  that  the  preliminary  evidence  pre- 
scribed in  the  policy  was  fully  presented  to  the  appellee's 
agent,  but  his  conduct  constructively  waived  a  precise 
fulfillment  of  that  requisition ;  and  the  only  question 
worthy  of  grave  consideration  is,  whether,  under  all  the 
circumstances,  the  policy  has  been  avoided,  either  by  the 
unindorsed  insurance  or  by  the  indorsed  cancellation. 

As,  according  to  the  provij«ions  of  this  and  other  mod- 
ern policies  of  insurance  against  fire,  each  of  several 
insurers  of  the  same  property  is  proportionately  con- 
t  ibutory  to  the  indemnity  of  the  owner,  three  insurances 
in  this  case  might  seem,  in  one  aspect,  to  be  beneficial 
to  the  appellee  by  reducing  its  liability.  But,  in  a  more 
important  phase,  the  interest  of  the  company  and  public 
policy  require  the  enforcement  of  the  forfeiture  for  fail- 
ing; to  notify  its  agent  of  the  insurance,  which  was  never 
indorsed  as  approved  by  the  appellee.  The  object  of 
that  condition  was  to  assure  the  underwriter  against 
over  infurance  or  insurance  equivalent  to  the  entire 
ri«?k,  whereby  the  insured,  relieved  of  all  rit^k,  might  be 
tempted  to  procure  the  loss,  or  to  take  no  care  to  pre- 
vent it.  To  make  it  the  interest  of  the  insured  as  well 
as  of  the  insurer  to  avert  loss,  no  prudent  underwriter 
ever  insures  for  the  full  value  of  the  property,  but  leaves 
the  owner  so  far  interested  in  preventing  the  loss  as  to 
assure  his  fidelity  and  vigilance  in  proper  care  to  avert 
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it.  And  cumulative  insurances  against  the  Fame  risk 
may  frustrate  this  provident  aim,  encourage  fraud,  and 
thus  tend  to  discourage  insurances  and  augment  the  per- 
centage of  premiums;  and,  as  capital  and  enterprise  are 
aided  by  fair  and  rer=ponsibIe  insurances,  the  whole  com- 
munity is  interested  in  the  prevention  of  fraud  by  either 
party  to  a  policy  and  the  reduction  of  the  rate  of  pre- 
miums; and,  consequently,  some  such  precautionary  pro- 
vision as  that  we  are  now  considering  is  usual  in  Ameri- 
can fire  policies,  and  should  be  regarded  and  upheld  by 
the  judiciary  as  all  other  reasonable  and  proper  stipula- 
tions in  ordinary  contracts. 

But  the  term  '*void,"  in  its  technical  sense,  imports 
more  than  the  parties  intended.  To  apply  it  technically 
would  make  it  null  as  to  both  parties,  and,  therefore, 
suicidal.  Void  and  voidable,  essentially  different  in  ob- 
ject and  effect,  are  too  often  used  indiscriminately;  and  it 
is  demonstrable  that  in  this  case  "vmW  was  intended  to 
[  mean  voidable,  or  to  be  treated  as  void  by  the  insurer  at 
I  his  own  exclusive  option,  and  not  an  absolute  nullity  aa 
to  either  party  in  all  events;  and,  therefore,  the  insurer 
might,  by  contract  or  conduct,  waive  the  right  to  exon- 
eration and  become  estopped  from  enforcing  the  conven- 
tional condition  of  forfeiture.  And  the  able  counsellor 
the  appellant  insist  that  the  appellee  has  done  so,  by 
receiving  from  the  other  two  insuring  companies  two 
thirds  of  the  loss,  by  co-operating  in  the  assessment, 
Wnd  by  refunding  a  portion  of  the  premium.  But  this 
court  cannot  concur  in  this  conclusion.  The  appellee 
was  no  party  to  the  arrangement,  whereby  two  thirds 
were  accepted  from  the  other  companies,  and  cannot 
therefore  be  affected  by  any  implication  suggested  by  it 
as  between  the  only  parties  to  it. 


Digitized  by 


Google 


SUMMER    TERM,    1668.  S«f 

Buer  Y3.  Tbe  Phceniz    Insiirftiice  Compaoy. 

The  assessment  cannot  be  construed  as  more  than  a 
prelude  to  the  ulterior  decision,  by  the  appellee,  to  pay  or 
not  to  pay,  on  full  knowledge  of  all  the  preliminary  facts, 
when  satisfactorily  presented  to  it  for  its  consideration. 
The  simple  assent  to  the  appraisement  could  not  consist- 
ently imply  a  waiver  of  forfeiture,  and  especially  as  the 
ground  of  it  was  not  then  known  to  the  appellant.  Nor 
can  we  perceive  how  a  return  of  a  portion  of  the  premi- 
um, and  a  cancellation  of  the  policy,  could  be  rationally 
interpreted  as  an  acknowledgment  of  the  appellee's  con- 
tinuing obligation  to  pay  for  the  loss.  This  transaction 
seems  to  import  a  compromise,  and  a  renunciation  of  lia- 
bility ;  and,  after  the  acceptance  of  forty-one  dollars,  and 
a  surrender  and  cancelment  of  the  policy,  we  do  not  see 
how  the  appellant  could  maintain  an  action  on  it,  as  if 
still  alive  and  undischarged.  The  agent  who  made  this 
compromise  had  authority  to  do  so,  for  his  power  was 
then  suspended  on/y  as  to  future  risks;  but  if  he  had  no 
authority  to  act  as  he  did,  his  act  can  furnish  no  evidence  i 
against  his  constituent  of  a  waiver  of  any  of  its  rights, 
but  rather  proves  the  contrary. 

The  uncontradicted  and  uncontroved  facts  left  to  the 
jury  no  fact  to  try,  and  the  court  hed  the  right  to  an- 
nounce the  deduction  of  law,  which,  according  to  th# 
foregoing  view,  it  did  correctly. 

Wherefore,  though  peremptory  instructions  are  hazard- 
ous, and  often  indiscreet,  yet,  as  that  given  in  this  cass 
was  right,  and  did  not  encroach  on  the  legal  province  of 
the  jury,  the  judgment  is  affirmed. 
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CASE  50— PETITION  EQUITY— DECEMBER  3. 

Mai'shall   vs.    Marshall. 

APPIAL   FROM   LOUISYILLB   CHAMCBRT  COURT. 

I.  Infants'  real  estate  having  been  9oI(l  bj  irregular  proceedings  under  tbe 
provisions  of  chapter  86,  Revised  Statutes,  the  gtmrdian  of  such 
infants  mar  file  additional  pleadings  to  correct  and  cure  the  irrega- 
Ur'ties,  and  he  may  also  execute  the  proper  covenant?,  under  tbe 
f  provisions  of  an  act  to  enlnrge  the  jurisdiction  of  tbe   Louisville 

Chincerj  Court,  approved  February  26,  1868.  When  all  defects  Id 
the  original  proceedings  are  cured,  the  interest  of  the  infants  beiof^ 
promoted  thereby,  the  sales  should  be  confirmed,  and  tbe  motions  of 
the  purchasers  to  set  the  sales  aside  should  be  overruled,  whether 
made  before  or  after  the  passage  of  said  enabling  act;  but  tbe  pur- 
cbiisers  in  this  case  are  not  required  to  pay  intere:?t  during  the  time 
required  to  perfect  the  title  to  them.  The  act  above  referred  to  is 
held  to  be  constitutional. 

t.  Id  the  absence  of  a  statutory  gunrdian,  tbe  public  guardian  could  take 
control  of  suits  which  he  might  find  pending  and  not  prosecuted  for 
the  want  of  a  statutory  guardian. 

I.  &  J.  JDaldwell, 

Bramlette  &  Son, 

John  T.  Runcii,  and 

8.  S.  Bush,  For  Appellant, 

*»  CITED— 

Act  of  February  26,  1808,  to  enlarge  the  jurisdiction  of 
the  Louisville  chancery  court,  Scss.  Acts,  24. 

1  DKvall,  349 ;   Thornton  vs.  McGrath. 

2  Duvall,  508 ;   Woodcock,  Spc.,  vs.  Bowman. 
Revised  Statutes,  cliap.  80. 

Sugden  on  Vendors,  p.  419,  sees.  9  and  15  to  21. 
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United  States  Equity  Digest,  322,  506— '' Special  Per- 
formance^^ and  ^^  Rescission" 

Constitution  of  Kentucky,  sec.  40,  art.  4,  and  sec.  37, 
art.  2. 

2  Peters,  380 ;  Satterlee  vs.  Matthewson. 
8  Peters,  88 ;   Watson  vs.  Mercer. 

3  McLean,  212  ;  Milne  vs.  Huber. 
2  Peters,  413  ;  11  Peters,  420,  439. 

1  Bush,  6D7 ;  Pettits  adrn'r,  ^c,  vs.  Johnson. 

'  W.  R.  Thompson,  For  Appellee, 

CITED— 
Act  of  February  20,  1808,  Scss.  Acts,  p.  24. 
Revised  Statutes,  chap,  66 ;  also,  Myers"*  Sup.,  308. 
Constitution  of  Kentucky,  sec.  32,  art.  2. 

CHIEF  JUSTICE  WILLIAMS  deltverkd  thb  opinion  of  thb  court: 

This  was  a  decretal  sale  of  real  estate  at  Louisville 
which  descended  from  John  Marshall,  deceased,  to  his 
children  and  heirs-at-law,  some  of  whom  were  minors. 

The  proceedings  were  irregular  in  not  complying  wuth 
the  requisites  of  chapter  80  of  our  Revised  Statutes. 

Subsequently  to  the  sale,  and  prior  to  the  enactment  of 
the  enabling  statute  of  February  20,  1868,  some  of  the 
purchasers  entered  their  several  motions  to  vacate  the 
sale,  because  of  such  irregularities,  and  some  entered 
their  motion  subsequently. 

After  said  enactment,  Crawford,  who  appeared  as 
guardian  for  the  minor  heirs,  filed  additional  pleadings, 
seeking  to  correct  and  cure  the  irregularities,  oflering  to 
execute  the  proper  covenants,  and  resisting  the  vacating 
the  sales,  U»  all  of  which  the  purchasers  objected. 

The  cause  was  referred  to  a  commissioner,  who  made 
an  additional  report,  and  the  evidence  clearly  establishes 
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the  fact,  that  it  was  to  the  interest  of  the  minor  ward  and 
heirs  to  have  the  land  sold,  and  that  it  is  greatly  to  their 
iaterest  to  sustain  the  sales  made,  rather  than  to  have 
a  resale;  and  one  witness,  who  says  he  is  familiar  with 
the  property  and  condition  of  the  heirs,  thinks  a  resale 
would  injure  them  at  least  ten  thousand  dollars. 

Crawford,  as  guardian,  executed  the  proper  covenants, 
and  the  proceedings  are  now  regular,  all  defects  in  the 
original  proceedings  being  cured  by  the  subsequent  ones. 
The  court  set  aside  the  sales  so  far  as  the  purchasers  had 
entered  their  motions  previous  to  said  enactment,  bat 
overruled  those  which  were  subsequently  made.  This 
must  have  been  done  for  the  reason,  as  urged  by  the 
appellee's  counsel,  that  said  enactment  was  unconstitu- 
tional as  to  those  who  then  had  motions  pending  at  its 
date. 

This  enactment  was  not  an  attempt  by  special  legis- 
lation to  sell  infants'  real  estate,  but  was  a  statute  of 
general  import  to  authorize  the  perfecting  of  irregular 
proceedings,  which  were  intended  to  comply  with  the 
general  statute,  but,  from  inadvertence  or  other  cause, 
did  not ;  therefore  it  is  not  in  conflict  with  section  33, 
article  2,  State  Constitution. 

The  purchasers  had  acquired  no  vested  right  to  have 
the  sale  set  aside,  notwithstanding  the  title  could  be 
made  perfect  to  them ;  and  as  a  good  legal  title  was 
what  they  supposed  had  been  purchased,  and  was  all 
that  they  did  or  had  the  right  to  expect,  if  this  could, 
within  a  reasonable  time,  be  secured  to  them,  no  wrong 
or  injustice  would  be  done.  As,  however,  they  should 
be  secured  a  perfect  title  before  the  purchase  money 
should  be  coerced  out  of  them,  and  a  reasonable  time 
to  perfect  the  title  allowed,  the  purchasers  should  not 
be  compelled  to  pay  interest  in  the  meantime. 
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As  we  think  their  title  under  these  proceedings  will  be 
perfect  on  a  return  of  the  cause,  they  should  be  com- 
pelled, at  once,  to  pay  the  purchase  price  without  in- 
terest, however,  after  their  bonds  were  due,  and  to 
accept  proper  deeds,  to  be  made  under  the  supervision 
of  the  court. 

Crawford  appears  in  the  case  as  statutory  guardian, 
and  has  executed  the  necessary  bonds.  It  is  said  that 
he  is  but  a  public  guardian ;  of  this,  however,  we  find 
no  evidence  in  the  record;  but  even  if  this  were  so,  we 
suppose,  in  the  absence  of  a  statutory  guardian,  the 
public  guardian  could  take  control  of  suits  which  he 
might  find  pending  and  not  being  prosecuted  for  the 
want  of  a  statutory  guardian.  These  proceedings  were 
originally  begun  by  statutory  guardians;  but  it  may  be 
presumed  that  they  have  either  died,  or  ceased  to  act 
from  some  other  cause,  as  no  one  of  them  appears  in 
the  record  to  contest  Crawford's  right  to  control  and 
manage  the  case. 

Wherefore,  the  judgment  vacating  the  sale  is  reversed 
as  to  those  purchasers  seeking  and  obtaining  it,  and 
affirmed  as  to  such  whose  motion  to  vacate  the  sale 
was  overruled,  with  directions  for  further  proceedings 
as  now  indicated. 
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SMmnels,  &c*.,  TP.  Trosteeri  of  Poplar  PlninA. 
CASK  61— PBTITION— DECEMBER  3. 

Samuels,  &c.,  vs.  Trustees  of  Poplar  Plains. 

APPIAL   FROM   FLBMIKO   OIROUIT   COURT. 

The  trustees  of  Poplar  Plains  being  invested  with  title  to  a  fK;hoo1-hoase  and 
lot  in  s.iid  town,  under  an  act  of  February  2J,  1863,  sold  tbe  same, 
and,  in  pursuance  of  the  popular  will  of  the  citizens  of  the  town,  at 
expressed  in  a  public  meeting,  reinvested  the  proceeds  of  the  stile  as 
80  much  stock  in  a  seroinarj  lot  and  buildings  just  outside  of  the  cor- 
poration. Aa  the  act  did  not  require  the  reinvestment  within  the  corpth 
raiwn,  the  trustees  cannot  be  held  reeponaible  a$  for  a  misapplication  of 
the  fund.  The  town  cannot  abandon  its  stock  in  the  seminarj  and 
look  to  the  trustees  for  tbe  amount. 

E.  C.  Phister  and 

\Vm.  S.  Botts,  For  AppeUants, 

CITED— 
Scss,  Acts,  1859-60,  vol.  2,  pp.  400,  401. 
9  B.  Mon.y  338-9 ;   Chcancy  vs.  Hooscr. 
18  B.  Mon.y  711;  Morgan  vs.  Dudley. 

1  Parsons  on  Contracts y  p.  60. 
Story  on  Ajcncy,  sec.  332. 

2  KcnCs  Com.,  sec.  41,/?.  633. 

3  Brod.  4-  Bing.,  275. 

1  A/o/.,  77-8;  Marry,  Sf^c.,vs.  Carothers,  Sf'C. 

W.  H.  Wadsworth  and 

Wm.  O.  TiiiLLiPS,  For  Appellees. 

CHIEF  JUSTICE  WILLIAMS  dblitbrbd  tbb  opinion  or  thi  court: 

By  an  act  of  February  28, 18G0,  the  Legislature  author- 
ized the  trustees  of  the  town  of  Poplar  Plains  to  sell  a  lot 
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and  school-house  therein,  the  title  to  which  was  in  said 
trustees,  and  to  invest  *'  the  proceeds  of  pale  in  the  pur- 
chase of  other  grounds  and  the  erection  of  other  school- 
house  buildings."  By  authority  of  this  statute  and  pur- 
suant to  the  popular  will  of  the  tax-payers  of  the  town, 
almost  unanimously  given  at  a  public  meeting,  the  trus- 
tees did  sell  said  lot  and  house  for  seven  hundred  and  ten 
dollars,  and  invested  it,  in  common  with  some  two  thou- 
sand dollars  raided  by  subscription  of  the  citizens,  in  the 
purchase  of  an  eligible  lot  just  outside  of  the  corporate 
limits  of  the  town,  and  the  erection  thereon  of  a  suitable 
house  and  building  for  seminary  purposes. 

This  seems  to  have  been  a  good  educational  institution, 
not  only  for  the  academy  proper,  but  in  which  al;50  w^as 
taught  a  common  school  in  one  of  its  apartments,  under 
the  supervision  of  the  principal  of  the  academy,  until 
August  28,  1867,  when  a  rather  formal  protocol  corres- 
pondence began  between  the  trustees  of  the  common 
school  for  that  district  and  the  trustees  for  the  seminary, 
which  seems  to  have  been  conducted  with  all  the  form- 
ality and  sensitiveness  of  regular  diplomacy,  and  which 
resulted  finally  in  a  general  misunders^tanding,  and  belli- 
cose proceedings  to  hold  the  original  trustees  responsible 
for  the  misappropriation  of  the  proceeds  of  the  sale. 

This  lot  and  house  so  sold  never  belonged  to  the  com- 
mon school  commissioners,  nor  the  common  school  trus- 
tees of  the  district,  but  seems  to  have  belonged  to  the 
town,  not  as  a  common,  but  in  which  a  pay  or  subscrip- 
tion school  had  been  taught.  The  act  authorizing  its 
sale  and  the  reinvestment  in  other  school  buildings  was, 
therefore,  no  violation  of  any  dedication  or  trusts  attach- 
ed to  it.  Nor  is  there  anything  in  this  enactment  which 
requires  the  reinvestment  to  be  within  the  corporate  lim- 
its of  the  town ;  and,  as  matter  of  economy  and  care  for 
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the  pupils  and  their  advancement,  it  may  have  been 
proper  to  purchase  without  the  town  limits;  and  that 
such  was  the  case  is  indicated  by  the  evidence.  And 
although  it  may  be  inferred  that  the  new  buildings  and 
ground  upon  which  they  are  erected  are  owned  by  a 
corporation  consisting  of  stockholders,  yet,  if  such  be 
the  case,  the  town  still  holds  the  amount  of  its  invest- 
ment therein. 

After  the  procuring  said  enactment  and  ascertaining 
the  popular  will  of  the  tax-payers  of  the  town,  and 
making  the  sale  and  reinvestment  pursuant  to  these, 
and  when  it  has  been  for  several  years  peaceably  ac- 
quiesced in,  it  would  seem  both  hard  and  unjust  to  hold 
the  trustees  personally  liable  for  the  proceeds  of  the 
sale,  ignoring  the  investment  thereof;  and  before  such 
could  be  done,  it  should  clearly  appear  that  they  have 
violated  some  law,  trusts,  or  vested  interest. 

It  may  be  that,  by  proper  enactment  and  proceedings, 
the  town  could  sell  its  stock  in  the  seminary ;  but  it  can- 
not now  be  permitted  to  abandon  this  and  look  to  the 
trustees  for  the  amount  so  invested  at  the  instance  of 
the  citizens  and  beneficiaries. 

Wherefore,  the  judgment  is  reversed,  with  directions  to 
dismiss  the  petition. 


Digitized  by 


Google 


SUMMER    TERM,    18rt8.  265 


J  )lin  U.  Birret  A  0>.  ts.  Oitj  of  Henderson. 


CASE  52-  PETITION  EQUITY—DECEMBER  4. 

John  H.  Barret  &  Co.  vs.  City  of  Henderson 
City  of  Henderson  vs.  John  H.  Barret 

APPBALB   FROM    HENDKHSON   CIBCCIT   OOURT. 

1 .  When  A  city  is  aathorized  ^'  to  levy  a  tax  upon  the  tax-payfrt  of  the  eity^ 
taxable  under  the  revenue  laws  of  the  State^'  such  tax  must  be  levied  as 
of  the  date,  and  upon  the  same  persons  and  property  as  prescribed  bj 
llie  revenue  laws  of  tlie  State.  "  Tax  p^yere  of  the  eily^  taxable  un- 
der the  revenue  lawt  of  the  State^"  designates  both  the  person  and  sub- 
ject of  taxation. 

1.  Taxation — Equalization  Clausb. — It  is  the  duty  of  the  assessor  to  as- 
sess and  list  under  this  clause  all  money ^  chotes  in  aetiony  depoiitt^  j-c, 
whether  within  or  without  this  State,  unless  taxed  by  the  country 
where  situated,  and  also  to  assess  and  list  all  tobacco^  grainy  and  crept 
of  pant  years  then  on  hand,  and  all  the  growing  crops,  articles  manufac^ 
tured  in  the  family,  poultry  raised,  and  provisions,  ^c,  on  hand,  so  far 
as  the  same  may  not  be  for  family  use.  From  the  amount  of  all  these 
the  assessor  is  required  to  deduct  the  amount  of  the  indebtedness  of 
the  party  being  assessed,  and  also 'the  sum  of  one  hundred  dollars. 
This  assessment  is  required  to  be  made  as  of  the  lOih  day  of  January 
each  year,  except  merchants  and  grocers,  who  are  required  to  list 
their  stocks  as  of  April  10th  each  year.  {Revised  Statutes,  2  Stanton, 
253-4,  and  sec.  15,  chap.  83.) 

3.  Stemmers  of  tobacco  are  required  by  law  to  list  all  tobacco  on  hand  on 
the  20th  day  of  January  each  year;  but  they  are  not  liable  to  assess- 
ment as  merchants  as  of  April  10th  each  year. 

S.  B.  Vance,  and 
M.  C.  Johnson, 

For  John  H.  Barret  &  Co.  and  John  H.  Barret, 

CITED— 
Act  of  Jan.  29,  1867,  Scs.  Acts,  vol.  I, pages  146,  153. 
Act  of  March  9,  1867,  Ses.  Acts,  vol.  2,  page  553. 
2  Met,,  355;  Cypress  Pond  D.  Co,  vs.  Hooper. 
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'  John  n.  Barret  k  Co.  ▼».  City  of  deuderson. 

14  B,  Mon.^  661 ;  Johnson  vs.  City  of  Lexington, 

1  Kent,  463;  Rutherford,  416. 
Revised  Statutes,  chap.  83. 

Act  of  Jan.  31,  1814,  2  M.  Sf^  B.,  1371. 
Act  of  Feb.  31,  1833,  2  M.  ^  B.,  1388. 
Act  of  Feb.  29,  1836,  Lou^rhborough,  599. 
Act  of  Jan.  4,  1840,  Loughborough,  514. 
^c/!  of  1845,  *cc.  2,  page  81. 

2  B.  3//3/1.,  143 ;  Collins  vs.  City  of  Louisville. 
Acts  of  1835-6,  page  287. 

Act  of  Congress  June  30,  1864,  "^n  act  to  increase  du-- 

tics  on  imports ^^  SfC. 
Act  oj  Congress  July  1,  1862,  ^^  An  act  to  provide  inter- 

nal  revenue,''^  ^c,  sees.  87  to  92. 
4  Jacobs^  Law  Die.,  "  Merchant.'*'* 

3  Mon.,  335  ;  Landsdale  vs.  Brashcar. 

6  /.  /.  iW.,  543-4 ;  Dyott  vs.  Letcher  ^  McKce. 
Act  of  1792,  LittcWs  Laws,  page  64. 

1  Ma.,  624;   Ovcrjield  vs.  Sutton;  24  TVirnrfc//,  47. 
9  B.  Man.,  35  ;  Chcancy  vs.  Hooser. 

15  B.  A/o/i.,  498;  City  of  Covington  vs.  Southgate. 

John  W.  Crockett, 
Turner  <fe  Trafton,  and 

Stevenson  <fe  Myers,  For  City  of  Henderson, 

CITED— 
Scs.  Acts,  1867,  vol.  -,  pages  147, 323,  347  ;  vol.  2,  330, 

553  ;   1853-4,  vol.  I,  page  375. 
Rev.  Stat.,  2  Stanton,  248,  253-4 ;  1  Stanton,  262. 
8  B.  Mon.,  1  ;   Commonwealth  vs.  Hays. 

7  Dana,  343  ;  Johnson  vs.  Commouwcalth. 

14  B.  !M7n.,  648;  Johnson  vs.  City  of  Lexington. 

2  Met.,  227  ;   Ci7^  o/*  Covington  vs.  Powell. 

1  Btt^/i,  381 ;   City  of  Louisville  vs.  Henning  4*  Speed, 
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Bouvicr^s  Law  Dic.^  "  Estate,''^  **  Personal  Propcrty.^^ 

Mass,  Revision,  jjage  75,  "  Personal  Eslutc,^^ 

14  B.  JMbn.,  266;    Nazareth  L.   4*  ^-  Institution  «f. 

^rte  1851-2,  pa?^  588;  1853-51,  w/.  2,  jpajc*  51,  386. 
2  Bush,  596  ;   Trf^^  t- «.  Glasgow, 

CHIEF  JUSTICE  WILLIAMS  dblivbrio  thb  opinion  of  thk  court: 

The  city  of  Henderson,  having  subscribed  for  stock  ia 
the  Evansville,  Henderson,  and  Nashville  Railroad  Com- 
pany, under  the  act  of  incorporation,  levied  a  tax  to  pay 
the  interest  on  bonds  issued  to  pay  for  it.  The  authority 
is  "  to  levy  a  tax  upon  the  tax-payers  of  the  city,  taxable  under 
the  revenue  laws  of  the  State,  a  sum  sufficient  to  pay  the  inter- 
est and  the  costs  of  collecting  the  same.^^ 

Barret  &  Co.  were  lar§;ely  purchasing  leaf  tobacco 
f/om  the  planters  of  Henderson  and  surrounding  coun- 
ties, and  were  stemtning  and  shipping  it  to  foreign  mar- 
kets for  sale.  The  city  insists  upon  the  right  to  tax  this 
tobacco  as  merchandise,  subject  to  taxation  under  the 
general  revenue  laws  of  the  State. 

The  act  of  January  9,  1852  (2  Stant.  Rev.  Stat,,  253-4), 
amending  the  revenue  laws,  directs  the  assessor  in  each 
county,  after  taking  the  list  of  all  property  required  to  be 
specifically  listed,  "  to  require  each  persoti,  on  oath,  to  fix 
the  amount  he  or  she  is  worth  from  all  other  sources  on  the 
day  to  which  said  list  relates,  after  taking  out  his  or  her 
indebtedness  from  said  amount  he  or  she  is  worth,  exclu- 
sive of  property  in  lands,  slaves,  or  other  property  not 
within  this  Commonwealth,  but  subject  to  taxation  by  the 
laws  of  the  country  where  situated;  and  the  said  assessors 
shall  take  from  the  said  amount  so  assessed  and  listec} 
the  sum  of  one  hundred  dollars,  and  set  down  and  list 
the  balaope  for  taxation :     ♦     ♦     *     Provided,  That  the 
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John  H.  Brtrrft  k  Cj.  vs.  Viiy  of  Heii'^erson. 

growing  crop  on  land  listed  for  taxation,  articles  manu- 
factured in  the  family  for  family  use,  all  the  poultry 
raised  for  family  use,  and  the  provisions  on  hand  for  fum- 
ily  use,  shall  be  exempt  from  taxation." 

The  value  and  amount  of  property  is  to  be  listed  as  of 
January  lOtb  of  each  year,  and  the  value  from  all  other 
sources  is  to  be  given  in  as  of  that  date,  except  as  to 
merchants  and  grocers,  w  ho  are  to  list  their  stocks  as  of 
April  10th,  in  each  year. 

Such  crop,  therefore,  as  may  be  growing  on  the  land 
January  10,  the  articles  manufactured  in  the  family,  the 
poultry  raised^  and  the  provisions  on  hand,  so  far  as  all 
these  may  be  for  family  \ise,  are  exempted  from  taxation, 
and  only  so  far.  The  ripened  crop  of  the  past  season,  so 
far  as  not  needed  for  family  consumption,  is  to  enter  into 
the  value  of  the  estate  from  other  resources  than  the 
specifically  taxed  articles ;  so  of  all  the  other  products  of 
the  farm,  whether  of  cereals  or  meats. 

As  the  Legislature  has  manifested  an  intention  to  tax 
the  surplus  products  of  the  country  under  this  designa- 
tion, of  from  all  other  sources,  it  is  hardly  probable  it  was 
intended  to  tax  it  as  merchandise  as  of  April  10,  in  each 
year,  as  thereby  a  double  taxation  would  be  placed  upon 
the  same  crop.  Whether,  therefore,  dealers  in  tobacco 
and  other  products  might  not,  in  the  absence  of  any  con- 
trary intent  appearing,  be  deemed  merchants  within  the 
meaning  of  section  15,  chapter  83,  Revised  Statutes;  and 
if  so,  whether  the  adding  labor  to  it,  and  thereby  placing 
it  in  an  altered  or  new  condition,  might  not  exempt  it 
from  the  exclusion  of  said  section  as  **  articles  manufac- 
tured in  families  within  this  State,"  is  not  important, 
especially  as  we  regard  the  intent  to  tax  it  as  of  January 
10,  in  each  year,  under  the  provisions  of  the  subsequent 
enactment  of  January  9,  1852,  as  much  more  apparent; 
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and  if  there  be  any  inconsidtency,  the  latter  act  must 
prevail. 

It  was  then  erroneous  to  assess  Barret's  tobacco  as  of 
any  other  date  than  that  of  January  lOih ;  but  he,  like  all 
other  owners!,  should  give  in  all  the  tobacco  then  owned, 
as  part  of  his  estate,  from  all  other  sources  not  specifi- 
cally taxed. 

This  liability  of  the  city  did  not  occur  until  after  April; 
hence,  the  council  determined  to  make  the  assessment  as 
of  June,  and  perhaps  this  would  produce  as  much  equal- 
ity as  any  other  time;  yet,  as  the  whole  manner  of  taxa- 
tion, the  persons  and  property  to  be  taxed,  are  to  be  reg- 
ulated by  the  State  revenue  laws,  and  no  other  day  being 
designated  in  the  special  enactment,  the  dates  fixed  by 
the  general  revenue  laws  must  govern  even  for  the  first 
year,  and  certainly  so  for  the  succeeding  years;  and,  on  a 
return  of  the  cause,  the  assessment  will  be  directed  as  of 
the  different  dates  designated  by  the  general  revenue 
laws  for  the  various  assessments  to  be  levied. 

The  city  sought  to  assess  John  H.  Barret  on  a  large 
amount  of  funds  in  other  cities  and  countries  under  the 
equalization  rule,  but  which  the  court  below  refused  to 
allow. 

It  is  insisted  by  him  that  the  language  of  these  special 
enactments  does  not  authorize  this;  that  ^'' tax-payers  of 
the  cityy  taxable  under  the  revenue  laws  of  the  State, ^^  desig- 
nate the  persons  but  not  the  subject  of  taxation;  but  we 
think  it  manifest  that  the  Legislature  intended  thereby  to 
include  the  entire  subject,  embracing  the  persons,  the 
property,  and  manner  of  the  assessment,  and  to  adopt  in 
relation  to  all  of  these,  the  revenue  rule  of  the  Slate. 

By  said  act  of  January  9,  1852,  it  is  made  the  duty  of 
each  person,  "on  oath,  to  fix  the  amount  he  or  she  is 
worth  from  all  sources,  on  the  day  to  which  said  list  re- 
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lates,  after  taking  out  bis  indebtedness  from  said  amount 
he  or  she  is  worth,  exclusive  of  property  in  lands^  slaves^  or 
other  property  not  within  this  Commonwealth,  but  subject  ta 
taxation  by  the  laws  of  the  country  where  situat^d.^^ 

This  statute  has  heretofore  been  under  revision  by  this 
court,  and  has  been  held  to  embrace  money,  choses  in  ac- 
tion, deposits,  &c.,  in  other  countries  as  subject  to  assess- 
ment, unless  taxed  by  the  country  where  situated. 

The  only  hmitation  upon  the  taxing  power  is,  that  it 
shall  be  equal,  when  all  who  own  money  within  or  with- 
out the  State  are  required  to  list  it  for  taxation,  unless, 
when  in  other  States  and  countries,  it  is  there  taxed, 
equality  is  secured. 

This  act,  therefore,  .we  regard  as  both  constitutional 
and  applicable  to  this  case ;  and  in  the  absence  of  any 
evidence  that  Barret's  money  is  taxed  where  situated, 
it  is  liable  to  the  assessment  for  railroad  purposes  just 
as  it  would   be  for  State  revenue. 

The  judgment  refusing  the  assessment  as  to  Barret's 
funds  in  other  countries  was,  therefore,  erroneous. 

Wherefore,  the  judgment  against  John  H.  Barret  & 
Co.,  in  favor  of  the  city,  and  the  judgment  against  the 
city  of  Henderson,  in  favor  of  John  H.  Barret,  are  both 
reversed,  with  directions  for  further  proceedings  consist* 
ent  herewith. 

As  there  were  errors  as  to  both  parties,  no  judgment 
for  costs  will  be  allowed  to  either. 
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Calhoun  n.  Aichisun,  &c. 
CASB  53— PETITION  ORDINARY— DEOBMBBR  4. 

Callioun  vs.   Atchison,  &c. 

APPEAL   r&OM   JBFFKRBOM   CODRT   OF   COMMON    PLBA8. 

1.  A  contract  made  by  telegrams  is  binding  ou  the  parties. 

2.  lo  the  lease  of  a  plantation  in   Mississippi  by  purties  in  Loaisville, 

Keetueky,  by  teleerams,  nothing  being  said  as  to  the  time  at  which 
the  rental  was  to  be  paid  for  the  year  1866,  the  time  of  payment  of 
rental  is  determined  and  fixed  by  the  laws  and  customs  of  Missis- 
6i|»pl.  By  these  laws  and  customs,  as  proven  in  this  case,  the  rental 
is  required  to  be  paid  at  the  beginning  of  the  yearly  lease,  unleM 
expressly  eoTcnanted  otherwise. 
3*  The  landlord  having  leased  his  land,  the  lessees  failing  to  cultiTate  th« 
same,  the  landlord  cultivated  a  portion  thereof.  The  lessees  are 
entitled  to  a  credit  for  (he  pro  rata  value  of  that  portion  which  WM 
cultivated  by  the  landloid. 

Bruce  &  Russell,  For  Appellaati 

CITED— 

1  Par  sort*  s  on  Cov  tracts  ^  399,  401. 

2  KcnVs  Com.,  640-41.  / 
7  DftnOy  281 ;  Chiles  vs.  Nelson. 

3  Met, J  557 ;  Cook  vs.  Brandcis  Sf  Crawford. 
American  Law  Register  for  1808,/?.  215. 

0.  F.  Stirman,  and 

Ward  &  S<»n,  For  Appellees, 

CITKD- 
Parson^s  on  Contracts,  4th  cd.,  p.  399. 

1  Sumner,  218 ;  Hazard  vs.  New  Enslond  Marine  Ins. 
Company ;  3  Jolinson  543  ;  Bruce  vs.  Pearson. 

2  Woodbury  4*  Mjnot,  359 ;  Greene  vs.  Batcman. 
7  Johnson^  470 ;  Tattle  vs.  Love. 
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CalUouu  vs.  Atc'iison,  ftc. 

4  Wheat on^  225 ;  Elcason  vs.  Hcnshaw. 

5  Mus.  ^  Wclby,  535;  1  Kern.,  441. 
4  A/U.V.  4-  Welby,  155;  1  Price?,  70. 

2  Fc5.  ^  5ca.,  345;  Stratford  vs.  Boswortk. 

3  -Wi^'^,  80;  Hutcheson  vs.  Blakcman. 
Story  on  Contracts,  sec.  392, 

2  Met.,  an  ;  JMbr/j^  v«.  Moxly. 

CHIEF  JUSTICE  WILLIAMS  delivbrid  the  opinion  or  the  court: 

The  main  and  important  question  in  this  case,  and 
which  must  control,  \^,  whether  there  was  an  agreement 
between  appellant  and  appellees  as  to  the  lease,  for  the 
year  of  1860,  of  appellant's  farm  in  the  State  of  Mis- 
sissippi, known  as  Glen  Allen,  consisting  of  about  nine 
hundred  and  twenty-five  acres  of  cleared  land,  with 
dwelling  and  other  necessary  houses,  and  four  hundred 
acres  of  out  land. 

January  24,  1866,  appellee,  Carr,  addressed  Dr.  Ned 
Blackburn,  appellant's  son-in-law,  a  letter,  on  board  the 
steamer  Virginia,  off  Grand  Lake,  which  was  delivered 
to  appellant  at  Natchez,  Mississippi,  in  which  he  says 
he  went  to  Natchez,  where  he  saw  Dr.  Calhoun:  "My 
object  was  to  try  to  lease  the  Glen  Allen  plantation.  I 
obtained  from  the  Doctor  a  proposition,  as  follows : 
nine  hundred  and  twenty-five  acres  at  fifteen  dollars 
per  acre,  thirteen  thousand  three  hundred  and  seventy- 
five  dollars;  cotton  seed  used  in  planting,  fifteen  hun- 
dred dollars — fourteen  thousand  eight  hundred  and 
seventy-five  dollars.  If  I  advance  or  use  fourteen  thou- 
sand eight  hundred  and  seventy-five  dollars  in  stocking, 
the  Doctor  proposes  to  advance  equally  with  me  the 
rest  of  the  amount  necessary  to  carry  on  the  plantation, 
and,  at  the  termination  of  the  year  1866,  to  divide  equally 
every  thing  that  has  been  purchased  for  the  plantation 
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and  the  crop.  I  represent  Colonel  Atchison,  of  Louis- 
ville, who  is  to  be  equally  intercBted  with  me.  I  dp 
not  think  the  above  terms  will  suit  him.  I  wish  you  to 
write  to  me  at  once  and  tell  me  if  tlw  plantation  can  be 
leased  for  a  money  rent;  and  if  so,  tlie  price  per  acre  of 
ground  cultivated  or  susceptible  of  cultivation.  Phase  give 
me  two  proposals — share  of  crop  and  cash  rent — the  best  tern^ 
you  can  give  in  either  case  ;^^  and  wound  up  by  requesting 
an  address  "  Lock  box  No.  12,  Louisville,  Kentucky." 

January  31,  18G8,  Calhoun  sent  to  Carr's  address,  i^ 
requested,  the  following  telegram:  "  You  can  lease  Glen 
Allen  for  ten  thousand  dollars — nine  hundred  and  twenty-five 
acres  cleared.     Answer  immediately."  .| 

February  5,  I864J,  Atchison  sent  from  Louisville,  Ken- 
tucky, the  following  telegram,  addressed  to  Calhoun, 
Natchez,  Mississippi,  which  was  received  the  next  day: 
"  Satisfactory ;  will  take  Glen  Allen,  with  what  is  needed,  (fi 
once — answer  H.  M.   Carr^ 

February  7,  1860,  Calhoun  sent  from  Natchez  the  fol- 
lowing telegram,  addressed  to  Carr,  Louisville  :  **  Tele- 
graph me  when  Col,  Carr  will  meet  me  at  Glen  Allen. '^ 

February  5,  1866,  dated  3d  by  mistake,  Carr  addressed 
from  Louisville,  C<ilhoun  at  Natchez,  by  letter,  through 
the  mail,  in  which  he  says :  "  Your  dispatch  reached  m^ 
and  /  answered,  saying  that  we  would  take  the  place,  1  did 
not  receive  the  dispatch  until  yesterday,  and  had  to  take 
one  day  to  talk  with  Col.  Atchison  and  Mr.  Morgan,  both 
of  whom  will  be  associated  with  me.  Please  write  us  ai 
once  and  tell  us  all  that  will  be  required  in  the  way  of  stock, 
number  of  hands,  number  of  ploughs,  and  kind  of  planters,  if 
any,  and  all  that  we  nced,^^ 

February  8,  1866,  Calhoun,  from  Natchez,  addressed 
Carr,  at  Louisville,  by  letter,  in  which  he  says:  "1  was 
yesterday  in  receipt  of  Col.  S.  Atchison^s  teleg4*am,  dated 
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Louisville,  5lh  of  February,  infortnittg  me  that  wy  offer  io 
least  Ghn  Allen  the  present  year  had  been  oeccptcd,  I  im- 
tnediately  replied  by  telegram  to  be  infoimrd  at  what 
time  I  might  expect  you  at  Glen  Allen,  that  1  might  be 
ihere  to  meet  you." 

He  then  goes  on  to  ppecify  m  hnt  stock,  tool?,  &c.,  they 
\vill  want  to  carry  on  the  farm,  and  uhat  he  can  let  them 
tiave,  if  they  should  desire  it. 

By  letter  Irom  Louisville,  of  same  date,  February  8, 
1866,  Carr,  Atchison,  and  Morgan  jointly  addressed  Cal- 
lioun  at  Natchez,  in  which  they  say :  "  Your  letJer  of 
February  1st,  in  answer  to  mine  to  Dr.  Ned  Elackburn, 
I  received  this  morning,  and  have  fc^hown  it  to  Ccl.  Atch- 
ison. We  telegraphed  you  in  answer  to  your  dispatch, 
Accepting  your  proposed  of  lease  of  Glen  Allen  at  ten  thousand 
ddlarSy  for  the  year  1866.  We  also  have  written  twice  to 
you,  but  not  by  express.  This  I  will  send  per  express. 
We  are  a  little  uneasy  on  account  of  not  having  received 
Itny  reply  from  you  to  our  dispatch.  We  are  getting  ready 
as  fast  as  possxLle,  Mules  are  awful  high  and  hands  hard  to 
get;  but  we  mil  be  down  as  soon  eis  we  possilly  tan  gtt  ready. 
We  want  you  to  write  as  soon  as  you  ean,  giving  a  detail  cf 
every  article^  from  largest  io  smallest^  needed  to  work  the 
fiacer 

This  correspondence  manifests,  in  the  clearest  and 
tnost  explicit  terms,  that  appellant  had  proposed  to  lease 
liis  Glen  Allen  farm  in  Mississippi  for  the  year  1866  at 
ten  thousand  dollars,  which  had  been  unconditionally 
ftccepted  by  appellees.  They  regarded  the  contract  as 
closed;  therefore,  commenced  getting  up  the  stock  and 
hands  with  which  to  cultivate  the  farm.  All  the  lessees 
tad  been  disclosed  to  the  lessor. 

As  was  held  by  the  appellate  court  of  New  York  in 
Beach  vs,  Raritan  and  Delaware  Eay  Railroad  Company  {pi 
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N.  Y.  Rcp.y  457),  telegrams  by  which  parties  transact 
their  bu9ine:«a  stand  on  the  same  footing  as  letters  writ- 
ten ;  hence,  the  telegram  of  Calhoun  to  Carr,  of  January 
81,  saying  yon  can  leasee  Glen  Allen  for  ten  thousand  dol- 
lars, and  the  response  thereto  of  February  5,  accepting 
the  proposition,  by  saying  ^^  satis  factor  i/ ;  will  take  Glen 
AlleUy'*  taken  in  connection  with  the  previous  letter  pro- 
posing to  lease  it  for  the  year  18($6,  shows  a  specific 
proposition  made  by  the  one  party  and  accepted  by  the 
other,  and  contains  all  the  essential  elements  of  a  con- 
tract. The  written  correspondence  sent  through  the 
mails  and  by  express  rehearse  and  reaffirm  the  tele- 
grap'iic  correjpanianae,  aai  thsreby  makei  it  a  part  of 
itself. 

The  correspondence  at  this  point  makes  an  agreement 
to  pay  ten  thousand  dollars  for  the  use  of  Glen  Allen  for 
the  year  1866;  but  whether  to  be  paid  at  the  beginning 
or  termination  of  the  lease  is  not  specified,  save  that  by 
the  words  "fm>7ic^"  an  J  "ra*A  rt«/,"  used  in  said  cor- 
respondence, it  may  be  inferred  that  one  party  expected 
to  receive  the  rent  in  advance,  and  the  other  expected  to 
BO  pay  it;  but  if  this  were  not  so,  the  time  of  payment 
must  be  determined  by  the  laws  and  customs  of  the 
country  where  the  farm  is  situate,  where  the  contract  is 
to  be  performed,  and  where  the  landlord  lived,  and 
where,  in  legal  contemplation,  the  contract  was  made. 
The  proof  shows  this  is  then  to  be  paid  at  the  beginning 
of  the  lease,  unless  expressly  covenanted  otherwi:«e. 

The  next  correspondence  is  the  following  telegram  of 
Carr,  f.om  Louisville,  to  Calhoun  at  Natchez,  of  February 
13,  1868 :  "  Can  you  wait  until  cnip  is  raised  for  the  rent  ? 
Will  telegraph  you  where  we  meet." 

This,  of  itself,  manifests  that  the  appellees  understood 
that  the  rent  was  to  be  paid  in  advance;  for,  if  to  be 


Digitized  by 


Google 


266  BUSH'S    REPORTS. 

Gilboun  yg.  Atchison,  Ac. 

paid  at  the  end  of  the  year,  why  inquire  of  the  landlord 
whether  he  could  wait  until  the  crop  was  rained  ?  If  euch 
was  their  understanding  of  the  contract,  the  inquiry  was 
entirely  idle,  as  nothing  had  been  said  up  to  this  time  by 
either  in  relation  to  altering  the  terms. 

But  this  is  made  the  more  imposing  by  the  letter  of 
Carr  to  Calhoun  of  the  next  day,  in  which  he  says : 
^^Last  night,  myself  and  Mr.  Morgan  called  on  Cd,  Atchison 
with  our  share  of  the  money  to  run  your  place,  and  asked  htm 
to  sign  the  agreement  and  put  in  his  share.  He,  for  many 
foolish  reasons,  refused  to  do  so.  We  have  all  along  depended 
on  him  for  one  third  of  the  capital.  It  has  left  us  in  a  situa- 
tion so  that  we  cannot  go  on.  It  leaves  me  in  a  ridiculous^ 
foolish,  and  dishonorable  fix.  As  the  best  amends,  I  write 
by  express,  and  telegraph  you  ;  Mr.  Morgan  starts  down 
the  river  to-morrow,  and  will  probably  see  you.  //  is  so 
late  now  we  cannot  get  anotlier  man  in  time.  We  were  pre- 
pared with  two  thirds,  and  were  getting  hands  and  mules. 
If  there  was  any  way  of  avoiding  this,  it  would  be  done. 
/  have  been  using  every  endeavor  to  get  another  capitalist,  but 
cannot  so  far.  I  never  will  attempt  another  move  on  the 
promises  of  men.  1  would  write  more,  but  1  cannot.  / 
fear  all  has  failed. ^^ 

Even  in  this,  after  Atchison  had  failed  to  furnish  his 
third  of  the  means,  Carr  makes  no  pretext  that  no  con- 
tract of  leasing  had  been  made,  but,  on  the  contrary, 
recognizes  such,  and  seems  fully  to  feel  the  very  embar- 
rassing condition  of  the  appellees,  and  complains  that  he 
is  left  in  a  "  ridiculous,  foolish,  and  dishonorable  fix,'"*  which 
could  not  possibly  be  if  no  agreement  had  been  entered 
into.  It  was  because  of  a  contract,  and  its  non-fulfill- 
ment, that  so  embarrassed  him;  this,  moreover,  shows 
that  the  pretext  in  his  oral  evidence,  that  appellees  un- 
derstood the  rent  was  to  be  paid  at  the  maturity  of  the 
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crop,  else  they  would  not  have  leased  the  premises,  was 
but  an  after-thought,  and  cannot  overturn  the  contract  all 
manifested  by  this  correspondence.  Beside,  it  could  at 
best  onl}'  affect  the  question  of  damages  as  to  interest 
alone;  for  had  the  parties  signed  an  instrument  of  lease, 
without  saying  when  the  rent  was  to  be  paid,  this  could 
not  have  affected  the  validity  of  the  contract,  but  as  to 
damages,  would  be  settled  according  to  the  laws  and  cus- 
toms of  the  place,  in  the  absence  of  an  express  agree- 
ment. 

The  subsequent  correspondence  between  the  parties, 
nor  their  attempted  subsequent  but  incomplete  contract 
to  cultivate  the  farm  by  Carr,  Morgan,  and  Calhoun, 
neither  waives  nor  alters  this  closed  contract  of  a  leasing 
of  Glen  Allen  for  the  year  1866  at  ten  thousand  dollars. 
But  as  Calhoun  did  have  a  portion  of  the  farm  cultivated, 
he  has  no  right  to  recover  as  to  it;  a  pro  rata  deduction 
should  be  made  therefor.  The  evidence  introduced  by 
him,  that  such  cultivation  proved  disastrous,  and  did  not 
quit  expenses,  was  irrelevant,  as  would  have  been  evi- 
dence of  large  profits.  The  agriculturist,  like  those  of 
all  other  pursuits,  must  take  the  hazard  of  profit  and  loss  ; 
and  the  one  cannot  enhance,  as  the  other  cannot  lessen, 
the  measure  of  rents,  as  it  must  be  fixed  before  the  crop 
is  made  ;  and  on  a  return  of  the  case  this  evidence  should 
be  rejected. 

Indeed,  as  the  written  correspondence  manifests  an 
obligatory  contract,  the  issue  will  be  narrowed  to  an 
inquiry  as  to  damages,  the  measure  thereof  being  the 
leased  price,  with  interest  thereon  from  time  it  should 
be  paid,  subject  to  a  pro  rata  deduction  for  thut  part  of 
the  farm  cultivated  by  Calhoun.  As  Carr  confesses  in 
his  answer  the  writing  said  letters  and  sending  the 
telegrams,  these   are   to   go   as   confessed  against   him; 
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but  as  both  Morgan  and  Atchieon  have  pubstantially 
plead  non  est  factum  as  to  these,  there  is  an  issue  there- 
on to  be  ascertained  by  the  evidence,  and  which  Carr 
in  his  testimony  fully  established  in  appellant's  favor. 
The  written  correspondence,  including  the  telegraphic, 
abundantly  indicates  Calhoun's  readiness  and  desire  to 
deliver  to  appellees  Glen  Allen. 

Wherefore,  the  judgment  is  reversed,  with  directions 
for  a  new  trial  and  further  proceedings  consistent  here- 
with, the  instructions  being  wholly  inconsistent  with  this 
view  of  the  case. 


CASE  54— PETITION  EQUITY— DECEMBER  4. 

Carlisle,   &c.,    vs.  Chambers. 

APPEAL    rROM    CAMPBILL   CIRCUIT   COURT. 

1.  Promissory  notes  made  negotuble  nnd  payable  at  a  bank  in  the  State  of 
Ohio,  by  the  laws  of  that  State,  have  the  legal  character  of  bills  of 
exrhnnge. 

1.  Promissory  notes  made  negotiable  and  payable  at  a  bank  in  Kentucky, 
if  negotiated  by  a  bank  chartered  by  Kentucky,  have  the  legal  char- 
acter of  bills  of  exchange;  but  if  not  so  negotiated,  they  are  simple 
promissory  notes  only. 

3.  When  the  law  of  the  place  of  payment  (lez  loci  tolutionU)  makts  n«*go- 

tisible  notes  bills  of  exchange,  the  universal  law  of  comity  requires 
their  recognition  as  such  between  the  original  parties. 

4.  A  negotiable  note,  being  a  bill  of  exchange  in  the  State  where  it  is 

made  and  executt'd,  being  indorsed  in  another  State  where  it  is  by 
law  a  siniple  promissory  note,  by  one  citizen  to  another  citizen  of 
such  State,  such  indorsement  implied  only  an  assignment  of  a  simple 
promissory  note.  The  citizens  of  the  latter  State  should  be  pre- 
sumed to  have  ascribed  to  the  note  the  character  stamptd  on  it  by 
their  local  !uw. 
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6.  A  promissorj  note  made  negotiable  and  payable  at  a  bank  in  Ohio, 
passed  in  that  State  to  a  citieen  of  Rentuckj,  who  afterwards,  in 
Ki*n»ucky,  indorsed  it  to  another  citizen  thereof  This  note  wan 
not  negotiated  in  a  Kentucky  bank.  The  indorsement  was  made, 
intended,  and  treated  as  an  assifi^nment  of  the  note.  The  indorser  is 
repponsible  only  as  assignor  of  the  note,  and  not  as  an  indorser  of  a 
bill  of  exchange.  The  law  of  Kentucky  regulates  the  distinct  con- 
tract of  indorsement  and  the  liability  of  the  indorsir. 

6.  As  to  all  who  became  parties  to  such  bills  in  Ohio,  knowledge  of  the 

law  of  that  State  will  be  presumed.  Any  presumption  that  the 
parties  understood  the  true  character  of  the  thing  contracted  about, 
may  be  repelled  by  extraneous  proof  that  they  understood  it  to  be 
a  promissory  note,  the  indorsement  of  which  they  expected  to  oper- 
ate as  an  assignment. 

7.  The  assignor  of  a  note  executed  to  his  assignee  a  mortgage  providing 

that  said  assignor  and  the  obligors  in  said  note  shall  cause  the  same  to  be 
paid  at  maturity,  ^e.  This  mortgnge  is  not  a  constructive  guaitintee 
of  payment  upon  the  part  of  the  mortgagor  alone;  but  a  security, 
that  if  the  assignee  should,  after  proceeding  with  due  diligence,  fail 
to  obtain  payment  from  the  obligors  in  the  note,  the  mortgage  would 
assure  full  payment  by  the  mortgagor  on  bis  ultimate  liability  as 
assignor. 

MeNZIES  &  FURBER, 

Joshua  F.  Bullitt,  and 

Carlisle  &  O'Hara,  For  Appellants, 

CITED— 
Storff  on  CoTiflict  of  Laws,  sees,  267,  314,  315. 

12  Wendell y  439 ;  Aymer  vs.  Sheldon. 
6  Carr  Sc  Payne,  25. 

3  Mass.,  77  ;  Powers  vs.  Lynch. 

13  Mass.,  20 ;  Prentiss  vs.  Savage. 

6  Cranch,  221  ;  Slocum  vs.  Pomcroy. 
20  Martin,  I ;  Depau  vs.  Humphreys. 
12  Johns.,  142 ;  Hicks  vs.  Brown. 
1  Met.  (Mass.),  82;   Williams  vs.  Wade. 
3  Kent's  Com.,  sec.  29,  p.  459. 
Smith's  Mcr.  Law,  271. 
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1  Parsons  on  Contracts,  230-240. 
Chitty  on  Bills,  253. 

7  B,  Mon,,  575;  Goddin  vs.  Shipley, 
14  B,  Mon,,  556  ;  Young  vs,  Harris, 
Baylcy  on  Bills,  p.  28. 

3  Kent's  Com.,  116-120. 

1  Bing.,  Neiv  Cases,  151 ;   Trimbcy  vs,  Vigncy, 
1  Barn.  Sf  Adofph,,  284 ;  De  L,  Vega  vs,  Vianna. 
\0  Barn.   ^  Cress. ,^003;  British  Linen  Company  vs. 
Drummond. 

8  Peters,  361,  372 ;  Bank  of  U.  S.  vs.  Donnelly, 
13  Peters,  378;   Wilcoc  vs.  Hunt. 

4  Met.,  330  ;  Kansdall  vs.  Shropshire. 

1  Duvall,  30 ;  Quisenberry  vs,  Artis. 

Pryor  <fe  Chambers,  For  Appellee, 

CITED— 

2  Met,,  123  ;  Spencer  vs.  Biggs. 

7  Mon,,  575;   Goddin  vs,  Shipley. 
17  B.  Man.,  660 ;  Piner  vs.  ilary. 
4  Met.,  299;  Short  vs.  Trabue. 

8  Blackford,  41  ;  Shanklin  vs  Cooper. 

3  Dana.,  126  ;   Triplet  vs.  Hunt. 
3  Kent's  Com,,  s.  p.  107. 

1  Duvall,  325 ;  Harmon  vs.  Wilson,  Hicks,  SfC. 
3  Met.,  285;  Muhling  vs.  Sattler. 
Myers'  Supplement,  p.  741,  355. 

JUDGE  ROBERTSO.V  dblivkrbd  thb  opinion  or  thb  court: 

In  the  State  of  Ohio,  on  the  20th  of  March,  1865,  W. 
A.  Parsons  executed  and  delivered  a  note  or  bill,  prom- 
ising to  pay  to  B.  P.  Hinman  or  order  two  thousand 
seven  hundred  and  sixty-seven  dollars  and  eighty-five 
cents,  eighteen  months  after  date,  at  the  Commercial 
Bank  of  Cincinnati;  and  on  the  same  day  J.  W.  Holin- 
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shade  executed  a  similar  document  for  the  same  amount, 
payable  at  the  same  time,  to  his  own  order,  at  the  Third 
National  Bank  in  Cincinnati. 

Each  of  these  documents  having  been  indorsed  and 
delivered  in  Cincinnati  to  J.  G.  Carlisle,  of  Covington,  he 
afterwards,  for  value  and  not  mere  accommodation,  in- 
dorsed them,  in  Covington,  Kentucky,  to  Jos.  Chambers 
of  that  city,  and  three  months  afterwards  executed  a 
mortgage  on  three  tracts  of  land  to  secure  his  liability 
as  indorser. 

It  is  agreed,  that,  by  the  law  of  Ohio,  each  of  those 
papers  had  the  legal  character  and  effect  of  a  bill  of 
exchange;  while,  if  made  payable  in  Kentucky,  there 
having  been  no  negotiation  of  the  bills  in  any  bank 
chartered  by  Kentucky,  they  would  have  been  simple 
promissory  notes  only.  Chambers,  treating  them  as  bills 
of  exchange,  proceeded,  by  regular  protest  and  notice, 
as  in  cases  of  such  bills,  according  to  the  law  of  Ken- 
tucky, to  make  Carlisle  responsible  at  once,  without  any 
previous  action  against  the  drawers,  which  would  have 
been  indispensable  if  his  indorsements  were  assignments 
of  promissory,  notes;  and  it  appears  probable,  that,  had 
he  diligently  prosecuted  such  suits,  he  might  have  made 
thereby  the  whole  amount,  and  that  now  each  drawer 
is  insolvent. 

Carli.4e,  insisting  that  his  indorsements  in  Kentucky  of 
what,  if  payable  here,  would  not  have  been  commercial 
paper,  were  only  assignments  of  notes,  which,  according 
to  her  law,  did  not  make  him  responsible  unless  the 
obligors  hacl  been  diligently  prosecuted  to  insolvency, 
therefore  claimed  exoneration ;  and,  consequently,  this 
suit  in  equity  was  brought  for  obtaining  personal  judg- 
ments against  him  and  enforcing  payment  by  a  sale  of 
the  mortgaged  property. 
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The  circuit  court,  adjudging  that  the  notes  were  bills  of 
exchange  and  indorsed  as  such,  gave  judgment  for  the 
principal  and  interest  of  each  bill,  and  decreed  a  sale  of 
two  of  the  tracts  mortgaged.  Carlisle  appeals  from  that 
decree;  and  Menzies  and  Scott,  made  parties  as  claimants 
of  those  two  tracts  by  sub-purchase,  also  appeal. 

As  payment  was  to  be  made  in  Ohio,  the  lex  loci  solu- 
tionis fixed  the  chara/ster  of  the  documents  indorsed  by 
Carlisle  to  Chambers;  and,  as  that  law  made  them  bills 
of  exchange,  an  universal  law  of  comity  requires  their 
recognition  as  such  between  the  original  parties  to  them. 

The  law  of  Kentucky  undoubtedly  regulates  the  dis- 
tinct contract  of  indorsement  and  the  liability  of  the  in- 
dorser.  It  fixes  the  character  and  extent  of  the  liability 
implied  by  the  indorsement,  the  protest,  notice,  and  dam- 
ages ;  but  it  does  not  determine  or  chang^  the  legal  qual- 
ity or  character  of  the  thing  indorsed  If,  by  the  law 
which  controls  its  obligation  and  defines  its  character, 
it  is  a  bill  of  exchange,  the  indorsement  is  not  presump- 
tively/?cr  sc  an  assignment  of  a  promissory  note,  and  the 
law  regulating  the  liability  of  assignors  does  not  neces- 
sarily apply  to  it;  but  any  presumption  that  the  parties 
understood  the  true  character  of  the  thing  contracted 
about  may  be  repelled  by  extraneous  proof  that  they 
understood  it  to  be  a  promissory  note,  thie  indorsement 
of  which  they  expected  to  operate  as  an  assignment. 

As  to  all  who  became  parties  to  the  bills  in  Ohio, 
we  must  presume  knowledge  of  the  law  of  that  State; 
and,  consequently,  that  they  knew  that  these  documents 
operated  as  bills  of  exchange,  and  so  this  court  adjudged 
in  Goddin  vs,  ShijAcy^  1  B.  Mon,,  575;  Young  vs.  HanHs^ 
14  Ib,y  558;  and  Short  vs.  Trabuc,  SfC.^  4  Met.,  299. 

But,  on  the  question,  what  presumption  arises  on  an 
indorsement  of  such  a  bill  in  a  foreign  State,  whose  law 


Digitized  by 


Google 


SUMMER    TERM,     1868.  273 

Carlisle,  &c.,  vs.  Chambers. 

treats  it  as  only  a  promissory  note,  and  where  both  in- 
dorser  and  indorsee  reside,  none  of  those  cases  shed  any 
judicial  light.  One  of  them  expresses  doubt,  and  an- 
other Indicates,  by  clear  intimation,  that,  in  such  a  case, 
the  prima  facie  presumption  would  be  that  the  parties  to 
the  indorsement  considered  the  paper  as  a  simple  promis- 
sory note,  and  negotiated  it  as  such,  and  not  as  a  bill  of 
exchange. 

It  was  decided,  however,  in  England,  in  the  case  of 
Rothchild  vs,  Curry  (1  Ad.  ^  EL  N,  S.,  43),  that  an  in- 
dorsement is  a  new  bill,  payable  where  the  indorsed  bill 
was  made  payable,  and  governed  by  the  law  of  that 
place ;  and  Shanklin  vs.  Cooper  (Sth  Blackford's  Indiana 
Reports)  followed  that  decision.  But  the  reason  assigned 
for  these  adjudications  was  false  and  indefensible,  and 
has  been  properly  repudiated  by  this  court  in  Short  vs. 
TrabuCy  supra ;  and  the  same  Indiana  court,  in  the  case 
of  Hunt  vs.  Standardt  (15  Indiana  Reports^  15),  overruled 
Shanklin  vs.  Cooper,  and  decided  that  the  indorsement  by 
one  citizen  of  Indiana  to  another  citizen  of  that  State, 
made  therein,  of  a  note  executed  and  payable  in  New 
York,  where  it  was  a  bill  of  exchange,  implied  only  an 
assignment  of  a  simple  promissory  note,  which  was  not 
commercial  paper  by  the  law  of  Indiana.  The  ground 
of  this  decision  is,  that  the  citizens  of  Indiana,  not  pre- 
sumed to  know  the  peculiar  law  of  New  York,  should  be 
presumed  to  have  ascribed  to  the  note  the  character 
stamped  on  it  by  their  own  local  law,  with  which  they 
were  presumed  to  be  acquainted  ;  and,  without  any  other 
evidence  indicating  the  understanding  of  the  parties  to 
the  indorsement,  we  would  concur  with  that  court  in  the 
application  of  right  reasons  to  the  facts  of  that  case. 
The  facts  of  this  case  are,  however,  in  some  reapects, 
different  from  those  in  that  case. 

VOL.    IV — 18 
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When  the  bills  were  indorsed  to  Carlisle,  in  Cincinnati, 
he  took  them  according  to  the  law  of  Ohio,  which,  as  he 
contracted  under  that  law,  he  must  be  presumed  to  have 
then  known ;  and  his  indorsee  was  a  citizen  of  Kentucky 
in  sight  of  Ohio,  and  therefore  had  peculiar  means  of 
knowing  the  character  of  the  bills  by  the  law  of  Ohio. 

These  extraneous  circumstances  neutralize  the  pre- 
sumption which  might  otherwise  arise  from  the  place  of 
indorsement  and  the  domicils  of  the  parties  to  it,  as  in 
the  case  of  Hunt  vs.  Standardly  and  leave  the  contract  of 
indorsement  without  any  preponderating  presumption  of 
the  understanding  of  the  parties  as  to  the  character  of  the 
things  indorsed,  and  the  legal  effect  of  the  indorsements. 

For  the  solution  of  this  perplexity  we  must,  therefore, 
look  to  other  extrinsic  circumstances ;  and  we  find  the 
following : 

1.  The  mortgage  describes  the  bills  as  mere  promis- 
sory notes,  and  does  not  call  them  bills  of  exchange  or 
characterize  them  as  such.  This  is  a  significant  fact, 
apparently  indicating  that  the  parties  treated  them  as 
promissory  notes,  as  by  the  law  of  Kentucky  they  would 
have  been  if  they  had  been  payable  here 

2.  The  petition  does  not  call  them  bills  of  exchange, 
but  calls  them  notes.  The  answers  charge,  in  effect,  that 
they  were  negotiated  between  indorser  and  indorsee,  in 
the  character  by  which  the  law  of  Kentucky  alone  would 
define  them  ;  and,  although  three  amended  petitions  were 
afterwards  filed,  yet  neither  of  them  intimates  that  they 
were  indorsed  as  bills  of  exchange. 

From  these  considerations,  in  the  absence  of  any  other 
countervailing  fact  than  what  has  been  stated,  the  judi- 
cial conclusion  is,  as  we  think,  that,  when  indorsed  in 
Kentucky,  the  parties  looked  to  the  law  of  their  own 
State  for  the  character  of  the  notes,  and  considered  the 
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indorsements  of  them  as  assignments  governed  by  that 
law  as  to  the  duties  of  the  assignee  and  the  legal  lia- 
bility of  the  assignor. 

Thus,  considering  the  intent  and  attitude  of  the  parties, 
the  failure  to  sue  the  obligors  exonerated  the  assignor; 
and,  in  this  phase  of  the  case,  the  judgment  in  personam 
against  Carlisle  is  erroneous. 

But,  nevertheless,  the  appellee's  counsel  insist  that  the 
decree  for  sale  under  the  mortgage  is  right,  because,  as 
they  argue,  the  mortgage  constructively»waived  any  suit 
against  the  obligor,  and  guaranteed  payment  by  them 
whenever  the  notes  became  due. 

^The  following  is  a  copy  of  the  condition  of  the  mort- 
gage :  "  Provided  always,  that  if  the  said  J.  G.  Carlisle, 
B.  P,  Hinman,  W.  A.  Parsons,  and  J.  W.  Holinshade, 
shall  cause  to  be  'paid  unto  the  said  Joseph  Chambers 
tiDo  promissory/  notes  for  two  thousand  seven  hundred  and 
sixty-seven  dollars  and  eighty-five  cents  each,  dated 
March  20,  1865,  and  due  in  eighteen  months  from  date, 
with  interest  from  date,  one  of  which  notes  being  made 
by  W.  A.  Parsons,  and  indorsed  by  said  Hinman  and 
said  Carlisle,  and  the  other  being  made  by  said  Holin- 
shade to  his  order,  and  indorsed  by  him  and  by  said  Car- 
lisle, then  these  presents  shall  be  void." 

This  condition,  interpreted  literally,  would  impose 
jointly,  on  all  the  persons  named,  the  duty  of  paying  or 
causing  to  be  paid  both  notes,  with  interest  from  their 
date,  and  as  soon  as  they  became  due,  and  withovi  any  suit 
or  personal  demand  of  the  obligor.  Such  a  construction, 
imposing  on  Carlisle  as  assignor  such  onerous  and  un- 
usual duty,  and  so  far  beyond  his  legal  responsibility, 
would  be  too  absurd  to  be  countenanced,  and  especially 
as  this  contract  was  not  consummated  by  Mr.  Carlisle's 
relinquishment  until  nearly  four  months  after  Carlisle's 
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conditional  liability,  much  more  circumscribed,  had  been 
irrevocably  iSxed. 

Construing  the  condition,  as  we  should  do,  by  the 
occasion,  the  subject-matter,  and  only  presumable  object, 
it  means  that  Carlisle,  contingently  responsible  ultimately 
as  assignor,  made  the  mortgage  for  securing  his  own 
legal  liability,  and  not  intending  to  take  the  whole 
burden  from  the  antecedent  parties,  nor  to  dispense 
witl\  all  demand  froni  them  by  suit  or  otherwise,  only 
intended  and  virtually  stipulated  that,  all  being  succes- 
sively liable  in  their  legal  order,  if  bis  assignee  should 
make,  in  due  time,  persoufl  demand  of  the  obligors, 
and  should,  if  they  failed  to  pay,  diligently  try  to  coerce' 
payment  by  suit,  and  should  still  fail  (against  which 
failures  he  meant  to  guarantee),  then  he  would  himself 
pay. 

In  other  words,  the  condition  was  not  intended  to  in- 
crease Carlisle's  liability;  but,  fairly  and  consistently 
construed,  intended  that,  if  the  assignee  should,  after 
proceeding  according  to  law,  fail  to  obtain  payment, 
the   mortgage  would   assure   full   payment  by  Carlisle. 

We  therefore  conclude  that  the  court  also  erred  in 
decreeing  an  enforcement  of  the  mortgage. 

Wherefore,  the  entire  judgment  of  the  circuit  court  is 
reversed,  and  the  cause  remanded,  with  instructions  to 
dismiss  the  appellee's  petition. 
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CASE  55— PETITION  ORDINARY— DECEMBER  4,  "Ibln 

W   444 

4lHi2n 

Daniel   vs.   McHenry.  '^^-^ 

▲PPKAL   F|OiI   OHIO  OIBCUIT  COUBT. 

1.  Land  fraudulentlj  sold  by  execatory  contract  before,  but  conveyed  after, 

the  levy  of  executions  thereon,  against  the  fraudulent  vendor,  teat  futh- 
ject  to  dale  under  ike  ezecutione — the  sale  being  valid  and  maintain- 
able, the  whole  title  passed  to  the  purchaser. 

2.  Possession,  under  a  colorable  contract  of  purchase  by  the  vendee,  being 

fraudulent  and  voidable  by  the  judgment  creditors  of  the  fraudulent 
vendor,  was  not  adverse  to  the  fraudulent  vendee,  but  in  trust  for 
him. 

3.  Possession  of  land  acquired  after  the  levy  of  executions  thereon,  was  not 

adverse  to  the  purchaser  at  the  sale  nnder  the  executions,  because  the 
purchase,  and  the  rights  of  the  purchaser,  relate  back  to  the  levy. 
Nor  can  the  sale,  by  reason  of  such  possession,  be  regarded  as  cham- 
pertous. 

4.  A  sale  of  more  land  than  was  authorised  by  the  executions  is  binding  on 

the  purehateTj  at  the  owner' »  option;  but  <»cA  sale  ie  voidable^  at  the 
owner  8  option.  The  owner  may,  therefore,  affirm  the  sale  or  waive 
an  avoidance,  or  by  his  conduct  become  estopped  from  urging  it. 
Suek  sale  is  not  absolutely  void^  but  may  be  avoided, 

5.  In  this  case,  the  land  appears  to  have  been  sold  for  sixty-two  dollars 

more  than  was  authorised  by  the  executions,  the  execution  defendant 
having  acquiesced  in,  and  made  no  objection  to  the  sale  for  more 
than  a  year.  In  an  action  by  the  purch|iser  against  the  fraudulent 
vendee  of  the  execution  defendant,  for  possession  of  the  land,  the  ex- 
ecution defendant  not  being  made  a  party,  and  no  objection  being 
made  in  the  circuit  court  to  the  sale,  or  title,  of  the  purchaser,  on 
account  of  such  excess,  it  cannot,  for  the  first  time,  be  made  an  avail- 
able defense  in  the  Court  of  Appeals,  by  such  ft'audnlent  vendee. 

6.  Inadequacy  of  the  price  for  which  land  was  sold  under  executions, 

cannot  be  complained  of,  by  either  the  execution  defendant,  or  his 
fraudulent  vendee,  when  such  inadequacy  resulted  chiefly  from  their 
own  misconduct. 
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John  C.  Townsend, 

A.  J.  James,  and 

Harlan  &  Newman,  For  Appellant, 

CITED— 

Taylor* s  Landlord  and  Tenant^  sees,  439  to  441, 

7  Monroe,  616 ;  Blight* s  heirs  vs.  Tobin. 

7  Dana,  389 ;  HowelPs  heirs  vs,  McCreary. 

2  Mon,,  413;  Busey  vs,  Hardin. 

3  Mar,,  619 ;  Patterson  vs.  Carneal. 

6  Mon.,  30 ;  Pepper  vs.  Commonwealth. 

2  J.  J.  3f.,  68 ;  Davidson  vs.  McMurtry. 

7  J.  J.  M.,  625;  CarlUe  vs,  Carlile. 

3  Dana,  235 ;  Stover  vs.  BosweWs  heirs. 
5  Dana,  277 ;  Addison  vs.  Crow. 

7  Dana,  209  ;  Adams  vs.  Keiser. 
9  B.  Mon.,  35;  Gearhart  vs.  Tharp. 
12  B.  Mon.,  231 ;  Isaacs  vs.  Gearhart. 
Revised  Statutes,  title  '^ Execution, ^^  art.  13. 
3  Mon.,  339 ;  Knight  vs.  Applegate. 

2  B.  Mon,,  454;  Shafer  vs.  Estes. 
9  Dana,  348 ;  Caleb  vs.  Field. 

5  Mon.,  481 ;  7  /.  /.  M.,  388. 

6  /.  /.  M.,  481 ;  7  Dane,  510. 
6  B,  Mon.,  373 ;  Hardin,  544. 

3  Littell,  134 ;  l/a^^'  A^ir^  r*.  Shawan. 

2  Mar.,  225 ;  Logan  vs.  McChord*s  heirs. 

4  3fo7i.,  239  ;  Stone,  Spc,  vs.  Ramsey. 
1  JSi66,  611;  2  BiW,  311. 

4  B.  ilfon.,  299;  Pearson  vs.  Rockhill. 

3  JS.  AfoTi.,  550';  Ford  vs.  Williams.  ' 

6  B.  Mon.,  609  ;   TiTor/aTirf  vs.  Kimberlin. 

7  B.  3/on.,  357 ;   Brown  vs.  Foree. 

7  B,  Mon.,  369 ;  Kendall  vs.  Hughes. 
7  B.  Mon.,  361 ;  Brown  vs.  Smith. 
1  iWi?^.,  401 ;  Short  vs.  Tinsley. 
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Henry  D.  McHenry,  For  Appellee, 

CITED— 
Civil  Code,  sec.  125. 
14  B,  Mon,,  248 ;  Petty  vs.  Malin. 
18  B,  Mon.j  82  ;  Morton  vs.  Waring^s  heirs. 
3  Met.,  434  ;  Denton  vs.  Logan. 
M.  Sf  B:s  Statutes,  1463. 

1  Mon.,  154;  Smith  vs.  Moreman. 
3  Mon.,  272  ;   Terry  vs.  Bit/the. 
Revised  Statutes,  sec.  1,  1  Stanton,  482. 
5  B.  Mon.,  238 ;  Halls  vs.  Oldham. 

2  Bibb,  518. 

JTDGE  ROBERTSON  dilivibed  the  opinion  of  thr  court: 

Under  six  executions  issued  on  six  several  judgments 
against  Christopher  Thomas,  and  all  levied  on  a  tract  of 
land  of  about  two  hundred  and  forty  acres,  the  appellee, 
H.  D.  McHenry,  bought  the  entire  tract  for  the  amount 
considered  collectable  by  the  executions,  and  which  was 
not  more  than  half  the  value  of  the  land ;  and  the  sheriff, 
having  so  returned  him  as  highest  bidder,  and  there  being 
no  redemption,  conveyed  the  legal  title  to  him  as  pur- 
chaser, on  the  satisfaction  of  the  executions. 

The  appellant,  R.  J.  Daniel,  claimed  the  land  under  an 
executory  sale  of  it  to  him  by  Thomas,  a  few  days  before 
the  date  of  the  judgments  and  a  conveyance  of  the  le- 
gal title  executed  after  the  levy  of  the  executions;  and, 
having  taken  possession,  and  claiming  to  hold  it  rightfully 
through  several  tenants,  the  appellee  sued  him  and  them 
in  an  action  of  ejectment,  which,  on  his  answer  assert- 
ing a  superior  equity,  was,  on  his  motion,  transferred  to 
the  equity  docket.  After  full  preparation,  the  chancellor 
adjudged  the  land  to  the  appellee. 

The  principal  question  litigated  was,  whether,  as 
charged   by  the   appellee,  but  denied   by  the  appellant, 
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the  sale  and  conveyance  by  Thomas  were  fraudulent 
and  voidable  by  his  creditors ;  and  this  court,  on  a  care- 
ful consideration  of  all  the  facts,  a^udges  it  fraudulent 
and  rightfully  avoided  by  the  judgments  and  executions 
of  some  of  those  creditors.  To  recite  the  facts  conduc- 
ing to  this  conclusion  is  deemed  unnecessary.  The 
collusion  is  too  transparent  to  need  demonstration  by 
argument. 

The  land  was,  therefore,  subject  to  the  sale  under  the 
executions;  and  if  that  sale  be  valid  and  maintainable, 
the  whole  title  is  in  the  appellee,  and  the  judgment  in 
this  case,  therefore,  right. 

But,  on  this  hypothesis,  the  appellant  urges,  in  this 
court,  two  objections  to  the  appellee's  title,  and,  con- 
sequently, to  the  judgment  of  eviction.  Ist.  That  the 
appellant  was,  at  the  time  of  the  sale  under  executions, 
in  the  adverse  possession  of  the  land,  claiming  title  there- 
to ;  and  that,  therefore,  the  sale  was  champertous  and 
void;  and,  2d.  That  the  amount  reported  as  bid  by  the 
appellant  exceeded  by  about  sixty-two  dollars  the  ag- 
gregate sum  for  which  the  sheriff  was  authorized  to  sell ; 
and  that,  therefore,  the  sale  was  illegal  and  yoid. 

The  first  objection  is  unavailing — 1st.  Because,  the 
colorable  contract  of  purchase  by  the  appellant  being 
fraudulent  and  voidable  by  the  judgment  creditors  of 
Thomas,  the  possession  by  the  appellant  was  not  adverse 
to  Thomas,  but  in  trust  for  him,  though  ostensibly  other- 
wise; and,  2d.  Because  there  was  not  even  ostensible 
possession  by  the  appellant  until  after  the  levy  of  the 
executions;  and  the  appellee's  purchase  relates  back  to 
that  time. 

This  objection  involves  a  question  of  fact  and  a  ques- 
tion of  law — that  is,  Ist.  Was  there  the  alleged  excess? 
2d.  What  is  its  legal  effect  under  the  circumstances  of 
this  case? 
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1.  The  quantity  of  land  supposed  to  be  sold  was  two 
hundred  and  forty-two  acres;  but  the  quantity  actually 
sold  and  conveyed  was  only  two  hundred  and  thirty-five 
acres.  The  deficit  of  seven  acres  is  estimated  at  one 
hundred  and  five  dollars,  exceeds  the  amount  of  the 
assumed  excess  in  the  sale,  and,  consequently,  it  is 
quite  probable  that  no  more  land  was  sold  than  the 
executions  authorized.  But  there  is  certainly  no  con- 
clusive or  sufiicient  proof  that  the  sheriff*  exceeded  his 
legal  authority. 

2.  However  that  may  be,  neither  the  appellant  nor 
Thomas  can  now  equitably  avoid  the  sale  for  its  alleged 
illegality,  as  the  executions  only  authorized  the  sheriff*  to 
sell  as  much  land  as  necessary  to  pay  the  amount  col- 
lectable under  them ;  a  sale  of  more  would  have  been 
unauthorized  and  illegal,  and,  therefore,  might  have 
been  treated  as  void,  and  this  court  has  often  so  ad- 
judged. But  this  court  never  decided  that  such  a  sale 
is  void  in  such  a  sense  as  not  to  bind  the  purchaser  at 
the  owner's  option,  or  not  to  be  confirmable  by  the 
owner;  and  any  such  decision  would  be  unreasonable 
and  inconsistent  with  some  of  the  cases  adjudged  by 
this  court,  and  cited   by  the  appellant's  own  counsel. 

The  spirit  and  rationale  of  the  established  doctrine  do 
not  make  such  sale,  in  all  events,  necessarily  void,  but  in 
effect  only  voidable  at  the  owner's  option.  He  might, 
therefore,  waive  an  avoidance,  or  by  his  conduct  become 
estopped  from  successfully  urging  it,  as  hitherto  decided  by 
this  court.  In  this  case  more  than  a  year  elapsed  from 
the  date  of  the  sale  to  that  of  the  conveyance  to  the  ap 
pellee,  and  in  the  meantime  the  sale  seemed  acquiesced 
in  by  all  parties ;  and,  therefore,  there  being  no  oflTer  to 
redeem,  the  appellee  paid  the  money  bid,  and  accepted 
the  sheriff^'s  deed  as  an  assurance  of  an  unquestionable 


Digitized  by 


Google 


282  BUSH'S    REPORTS. 

Daniel  ts.    McHenrj. 

legal  title,  apparently  acquiesced  in  by  the  appellant; 
and,  even  in  the  long  and  elaborate  preparation  of  this 
case,  Thomas  never  became  a  party,  nor  did  either  he 
or  the  appellant  object  to  the  sale  on  account  of  the 
assumed  fractional  excess  in  the  amount  of  its  product. 
Nor,  although  the  appellee  in  his  petition  set  out  a 
complete  chain  of  his  title,  including  the  executions 
and  returns  thereon,  did  the  appellant  either  demur  or 
controvert  the  legality  of  the  sale  on  the  ground  of 
excess ;  and  the  pleadings,  of  course,  moulded  the  issue 
and  the  adaptable  character  of  the  evidence;  and  all 
this  also  implied  an  admission  that  too  much  land  was 
not  actually  sold ;  and  do  not  all  of  these  facts  look  like 
both  a  waiver  and  an  equitable  estoppel?  It  seems  to 
us  that  the  specific  objection  made  in  this  courts  for  the 
first  time,  is  inopportune,  and  should  be  unavailing  in 
this  suit,  translated  into  equity  by  the  appellant  him- 
self, and  especially  unavailing  to  such  a  claimant  of  a 
spurious  equitable  right  against  a  prior  legal  title,  pro- 
cured apparently  by  fair  means,  untainted  by  fraud  or 
dishonor. 

The  fact  that  the  price  paid  by  the  appellee  was  not 
fully  commensurable  cannot,  per  se,  invalidate  his  title. 
Nor  can  either  Thomas  or  the  appellant  complain  of 
the  inadequacy  resulting  chiefly  from  their  own  miscon- 
duct, in  proclaiming  that  the  title  was  not  in  Thomas, 
but  bona  fide  and  conclusively  in  the  appellant  as  his 
vendee;  and  this  self-inflicted  loss  may  be  compensa- 
tory to  the  public  by  this  justly  punitory  example  and 
its  conservative  tendency. 

Judgment  affirmed. 
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CASE  6«— PETITION  ORDINARV— OCTOBER  4. 

Johnson  vs.  Farmers'  Bank  of  Kentucky. 

APPEAL    PROM    MUKTUOMSRY    CIRCUIT   COURT. 

1.  In  an  action  on  an  attachment  bond  to  recover  expenditures  in  getting 

counsel,  evidence,  and  for  trouble,  &c.,  all  these  expenses  having  been 
incurred  in  defending  the  cause  of  action,  the  plaintiff  was  not  enti- 
tled to  recover  anything. 

2.  In  an  action  on  an  attachment  bond  to  recover  expenses,  &e.,  such  ex- 

penses, and  such  only,  as  were  incurred  in  defending  the'  attachment, 
can  be  recovered.  If  part  of  the  expenses,  Ac,  were  incurred  in  de- 
fending the  attachment,  that  part  may  be  recovered. 

3.  Id  an  action  for  a  malicious  suit  and  attachment,  probable  cause  not  be- 

ing made  out,  the  plaintiff  is  entitled  to  recover  damages  commensu- 
rate with  the  injury. 

Thomas  Turner,  and 

John  Rodman,  For  Appellant, 

CITED— 
Civil  Code,  sees,  221,  222. 

James  Simpson,  and 

Hazelrigg  &  Winn,  For  Appellee, 

OITED— 

8  B,  Mon,,  51 ;  Pettit  Sf  Owen  vs.  Mercer, 

14  B,  Man,,  500;  Burgen  vs.  Sharer, 

3  Met,,  34 ;   Trapnall  vs.  McAfee. 

8  B.  Mon.y  198 ;  Doe,  Sfc,  vs.  Perkins. 

3  Met.,  98 ;  Shvltz  vs.  Morrison,  6fc. 

CHIEF  JUSTICE  WILLIAMS  dbliverkd  thb  opinion  of  thi  court: 

The  branch  of  said  bank,  at  Mt.  Sterling,  having  been 
robbed  of  some  sixty  thousand  dollars  by  a  band  of  "  Con- 
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federate"  soldiers,  under  the  command  of  Gen.  John  H. 
Morgan,  and  the  appellee  being  an  officer  in  command 
of  a  porticin  of  the  forces  which  captured  Mt.  Sterling, 
though,  being  unwetl,  was  not  in  actual  command,  but 
with  said  expedition  when  some  portion  of  it  committed 
this  robbery,  the  bank  sued  him  therefor,  under  the  Ken- 
tucky statute  approved  February  22,  1864,  obtained  an 
attachment,  on  the  allegation  that  he  was  a  resident  of 
Montgomery  county,  but  had  left  his  residence  and  joined 
the  Confederate  military  forces,  and  had  it  levied  upon 
his  land,  then  under  attachment  by  others. 

He  denied  his  responsibility  for  the  robbery,  but  did  not 
deny  the  specific  causes  of  attachment,  and  directed  all 
his  defense,  evidence,  &c.,  to  defeat  the  cause  of  action. 

After  the  decision  of  this  court  in  Witherspoon  vs.  Farm- 
ers' Bank  (2  Duvall,  496),  the  bank  dismissed  the  suit 
against  Johnson  without  *  trial.  Johnson  then  brought 
this  suit  upon  the  attachment  bond  to  recover  his  expen- 
ditures in  getting  counsel,  evidence,  and  for  his  time  and 
trouble,  &c.,  upon  which  issues  and  trial  were  had,  and 
the  jury  found  for  defendant,  under  a  peremptory  instruc- 
tion of  the  court;  judgment  being  rendered  thereon,  he 
has  appealed. 

The  stipulations  of  the  bond  are,  "  We  undertake  that 
the  plaintiff,  Farmers'  Bank  of  Kentucky,  shall  pay  to 
the  defendant,  Thomas  Johnson,  the  damages^  not  exceed- 
ing one  hundred  and  twenty  thousand  dollars^  which  he  may 
sustain  by  reason  of  the  attachment  in  this  action,  if  the  order 
therefor  is  wrongfully  obtained,^' 

The  cause  of  attachment,  as  set  6ut  by  the  bank,  was 
his  absence  from  the  county  of  his  residence,  and  enter- 
ing the  military  service  of  the  Confederate  States,  and 
being  a  soldier  therein,  which  being  a  cause  of  attach- 
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ment  as  provided  by  law,  and  not  being  traversed,  and 
being  proved,  must,  ip  this  action,  be  regarded  as  true. 

All  the  costs,  expense,  and  trouble  of  appellant  in  the 
first  suit  were  in  defending  the  cause  of  action  set  out 
against  him,  and  not  a  cent  was  expended  in  defending 
the  causes  of  attachment;  for  these  were  not  contro- 
verted. This,  then,  presents  the  question  as  to  how  far 
the  plaintiff  in  that  action  was  liable  in  said  bond. 

It  will  be  observed  that  the  covenant  is  to  pay  the 
damages  by  rcasbn  of  the  attachment,  if  the  order  therefor  is 
wrongfully  obtained.  There  is  no  covenant  to  pay  all  costs 
and  damages,  as  there  was  in  the  case  of  Pcttit,  4*^.,  vs, 
McTcer  (8  B,  Man.,  51),  brought  under  the  statute  of  1838 
(3  St,  Laws,  116);  and,  because  of  that  covenant,  the 
plaintiff  was  held  responsible  for  the  payment  of  all  the 
costs  of  the  action,  and  not  alone  for  the  costs  of  the  at- 
tachment. 

The  bond  now  under  consideration  was  executed  as 
provided  for  in  section  224,  Civil  Code,  that  plaintiff 
must  execute  a  bond  stipulating  "  that  the  plaintiff  shall 
pay  to  the  defendant  all  damages  which  he  may  sustain  by 
reason  of  the  attachment,  if  the  order  is  wrongfully  obtained,'*'^ 

In  Taylor  vs,  McCracken  (MSS.  Opin,,  Summer  Term, 
1854),  this  court  decided,  in  a  suit  to  foreclose  a  mortgage 
and  an  injunction  and  attachment  thereon  out  of  chan- 
cery, in  which  the  contest  turned  upon  the  validity  of 
the  mortgage,  because  of  fraud,  and'  which  defense  \Vas 
sustained,  and  by  reason  thereof  the  injunction  and 
attachment  were  discharged,  that  the  defendant  would 
have  been  at  the  same  expense,  trouble,  &c.,  in  defend- 
ing the  mortgage,  and  therefore  he  was  not  entitled  to  # 
recover  as  damages  therefor  on  the  injunction  and  attach- 
ment bond. 

And  in  Burgen  vs.  Sharer  (14  B,  Mon.,  498),  in  which 
Cbenault  had  obtained  an  injunction  against  Burgen,  for- 
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bidding  him  to  open  a  road,  alleging  that  the  order  of 
court  under  which  he  was  proceeding  was  illegal,  and 
entered  into  bond,  with  Sharer  as  security,  stipulating  to 
"  pay  to  defendant  the  damages^  not  exceeding  five  hun- 
dred dollars,  which  he  may  sustain  by  reason  of  the  injunction 
in  this  action,  if  it  is  finally  decided  that  said  injunction 
ought  not  to  have  been  granted,"  this  court  held  that 
**the  injunction  prevented  him  from  opening  and  using 
the  road,  and  the  deprivation  of  its  use  was  the  only  injury 
that  he  sustained  in  consequence  of  its  having  been  improperly 
obtained,"*^ 

The  court  proceeded  to  say  that  the  plaintiff  in  that 
action  might  have  prayed  for  a  perpetual  injunction  on 
the  final  hearing,  without  having  sued  out  an  injunction 
to  operate  during  the  litigation,  in  which  case  the  labor, 
costs,  and  expenses  of  the  defense  would  have  been  the 
same  ;  and  that  this  proves  that  the  costs  and  expenses 
of  the  suit  are  not  occasioned  by  the  injunction,  and, 
consequently,  are  not  embraced  by  the  terms  of  the 
bond. 

In  Trapnall  vs.  McAfee  (3  Met.,  34),  in  a  case  of  suit 
upon  debt;  and  attachment  thereon,  judgment  by  default 
for  the  debt,  but  the  cause  of  attachment  contested,  and 
judgment  thereon  for  defendant,  in  suit  on  the  attachment 
bond,  this  court  held  that  the  expenses  grew  out  of  de- 
fending the  attachment  J  SLud  not 'out  of  defending  the  cause 
of  aption,  as  no  defense  to  it  was  put  in,  and  were  there- 
fore recoverable  as  damages  on  the  stipulation  of  the  bond 
to  pay  defendant  such  damages  as  he  may  sustain. 

The  same  principle  runs  through  all  these  cases,  and  is 
very  clear  and  intelligible ;  that  is,  if  the  whole  costs 
turn  upon  the  defense  to  the  cause  of  action,  then  these 
are  not  recoverable  upon  the  attachment  bond;  but  if 
incurred  in  defending  the  causes  of  attachment  alone, 


Digitized  by 


Google 


SUMMER    TERM,     1868.  287 

Johnson  ts.  Farmers'  Bank  of  Kentucky. 

then  they  are  recoverable ;  but  if,  as  is  often  the  case, 
they  are  incurred  partly  in  defending  the  cause  of  action 
and  partly  in  defending  the  cause  of  attachment,  then 
they  are  recoverable  so  far  as  applicable  to  the  attach- 
ment and  expended  in  its  defense.  In  this  case,  the 
whole  expense  was  incurred  in  defending  the  cause  of 
action  ;  and  although,  by  defeating  it,  the  attachment 
would  also  be  defeated,  yet  the  expense  would  have 
been  precisely  the  same  had  there  been  no  attachment ; 
and,  as  said  in  Burgen  vs.  Sharer,  this  proves  that  no 
part  of  the  expense  or  trouble  was  incurred  because  of 
the  attachment. 

But  appellant's  counsel  seems  to  think  this  a  great 
'absurdity,  because  then  any  one,  without  reasonable 
cause  of  action,  could  bring  a  suit  against  any  non-res- 
ident or  absent  defendant;  and  though  his  cause  of 
action  and  attachment  should  be  defeated,  the  defend- 
ant would  have  no  remedy.  This  argument  is  wholly 
based  upon  the  ignoring  the  legal  remedy  by  action  for 
a  malicious  suit  and  attachment ;  but  in  that  kind  of 
action  the  damages  are  recoverable  upon  the  \vant  of 
probable  cause,  which,  not  being  made  out,  the  damages 
are  commensurate  with  the  injury,  and  this  shows  the 
wisdom  of  the  rule  recognized  in  the  recited  cases. 

Previous  to  the  adoption  of  the  Revised  Statutes  and 
Civil  Code,  the  plaintifTs  petition  need  not  be  sworn  to, 
nor  was  any  statement  under  oath  required  that  the  debt 
was  just,  due,  &c.,  to  obtain  an  attachment;  but,  since 
the  adoption  of  the  Code,  all  pleading,  by  sections  142 
and  143,  are  required  to  be  verified,  save  in  a  few  speci- 
fied instances  to  which  this  case  does  not  belong,  and  the 
party  is  required  to  state  that  his  claim  is  just  and  he  be- 
lieves he  will  recover  thereon ;  still,  this  is  not  a  cause  of 
attachment,  though  a  requisite  to  obtain  one ;  the  justice 
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of  this  claim  had  to  be  verified  whether  an  attachment 
was  or  not  obtained.  There  is  nothing,  therefore,  in  this 
requirement  authorizing  the  adoption  of  a  new  rule  as  to 
costs  in  attachment  suits  or  a  departure  from  the  old  and 
settled  one.  The  existence  of  the  debt  upon  which  the 
attachment  was  founded  was  just  as  essential  to  its 
maintenance  before  the  adoption  of  the  Code  as  since, 
though  it  need  not  then  be  verified  by  the  plaintiff's  affi- 
davit ;  yet,  when  the  cost  was  incurred  in  defending  the 
cause  of  action,  and  not  the  cause  of  attachment,  it  was 
not  allowed  against  the  security  in  the  attachment  bond. 
As  the  plaintiff,  before  he  obtains  an  attachment,  must 
execute  the  necessary  covenant  with  good  security,  the 
vexation  and  harassment  by  insolvent  suitors,  so  vehe- 
mently apprehended,  is  more  imaginary  than  real,  and 
quite  as  applicable  to  their  entire  right  of  action  as  to 
their  right  of  attachment;  yet  no  law  requires  them  to 
give  bond  and  security  in  order  to  maintain  their  ac- 
tion. 

The  land  of  the  defendant  had  been  previously  attach- 
ed by  others,  for  claims  of  from  thirty  thousand  to  forty 
thousand  dollars,  and  the  evidence  does  not  show  that 
the  bank  in  any  manner  ousted  the  appellant  from  pos- 
session by  its  levy,  and,  therefore,  fails  to  show  any  cause 
of  action  by  reason  thereof. 

There  being  no  defense  to  the  cause  of  attachment, 
and  as  nothing  was  recoverable  on  the  attachment  bond, 
because  of  the  defense  to  the  cause  of  action,  and  the 
only  recovery  of  the  plaintiff  on  defeating  his  cause  of 
action  would  be  legal  costs,  unless  in  an  action  for  ma- 
.  licious  suit  and  attachment  want  of  probable  cause 
should  be  made  out,  the  peremptory  instruction  to  find 
as  in  case  of  non-suit  was  right,  and  the  judgment  is, 
therefore,  affirmed. 
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CASE  57— PETITION  ORDINARY— DECEMBER  4. 

Union  Insurance  Company  of  Louisville  vs. 

Groom. 

APPRAL    PROM    JKPPEBSOlf    COURT   OP   COMMdN    PLflAS. 

1.  The  Civil  Code  merely  regulates,  bat  does  not  require,  a  motion  for  a 

new  trial  in  ordinary  actions. 

2.  A  motion  for  a  new  trial  is  not  indispensably  necessary  to  give  the 

Court  of  Appeals  jurisdiction  of  an  appeal  taken  from  a  judgment 
in  an  ordinary  action,  in  which  both  law  and  facU  were  submitted  to 
the  judge^  the  authenticated  bill  of  exceptions  purporting  to  recite  all 
the  evidence  on  the  iriaL  An  intimation  to  the  contrary  in  Humphreys 
vs.  Walton  (2  Bush^  580),  was  obiter^  and  is  not  regarded  as  authori- 
tatiye  or  right,  if  it  could,  as  we  think  it  ought  not  to,  be  understood 
as  intending  more  than  that,  unless  such  motion  be  made  within  a 
prescribed  time,  the  court  would  not  be  bound  to  hear  it  or  sign  an/ 
bill  of  exceptions  so  as  to  bring  the  case  to  this  court. 

3.  Sabstantially,  there  is  a  perfect  analogy  between  the  decision  of  a 

chancellor  on  the  facts  embodied  in  the  record  and  a  judgment  by 
a  common  law  judge  on  the  facts  spread  upon  the  record  by  bill  of 
exceptions,  and  no  consistent  reason  is  perceived  why  a  motion  for  a 
new  trial  should  be  required  in  either  case,  or  in  one  and  not  in  the 
other. 

4.  The  presumption  is  reasonable,  that  if  the  verdict  of  a  jury  is  unsu8> 

tained  by  the  facts,  the  presiding  judge  who  has  given  no  opinion 
on  them  will,  on  motion,  grant  a  new  trial,  which  is  his  incidental 
province  in  superintending  jury  trials;  and,  consequently,  unless  he 
has  refused  a  new  trial,  the  Court  of  Appeals  will  not  grant  it  to  a 
recusant  party,  who  would  not  seek  it  first  in  the  proper  forum. 

5.  Oo  an  appeal  from  the  judgment  of  a  judge  in  an  action  wherein  both 

law  and  facts  were  submitted  to  hira,  the  Court  of  Appeals  will  con- 
sider the  judgment  of  the  judge  just  as  it  would  the  verdict  of  a  jury 
for  whom  he  was  substituted  by  the  parties. 

6.  An  insurance  company  is  responsible  for  injury  done  to  eight  mules 

prudently  stationed  on  a  steamboat,  by  an  escape  of  steam  on  the  boat 
VOL.    IV 19 
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from  an  unknown  cause,  without  the  fault  of  the  officers  of  the  boat. 
This  injury  is  held  to  have  been  caused  by  one  of  the  perils  of  the 
river  covered  by  the  policy  on  the  mules. 
7.  Bzcepting  barratry,  which  is  specially  insured  against,  and  negli- 
gence or  unskillfulness  pf  the  carrier,  uninsured  against  by  the 
policy,  "perils  of  the  sea"  or  of  "the  river,"  as  insured  against  in 
marine  policies,  are  generally  understood  to  mean  dangers  peculiarly 
incident  to  the  insured  goods  on  that  element  in  the  craft  used  for 
their  transportation,  and  to  which  they  would  not  be  liable  on  land. 

Wm.  Atwood,  For  Appellant, 

CITED— 
Emerigon  on  Insurance  (Meredith),  chap,  12,  sec.  1,/y. 

287,  288. 
5  Maule  Sf  Selwyn,  461 ;  Cullen  vs,  Butler, 
1  Duer,  159;  Moses  vs.  Sun  Mutual  Ins.  Co. 
Hopkins^  Manual  of  Marine  Insurance,  136. 
16.  jB.  Mon,,  679,  682,  692,  696;  Bentley  vs.  Bustard. 
Arnould  on  Insurance,  793,  802,  756,  757,  772,  773, 

774,  842,  844. 
Phillips  on  Insurance,  3rf  ed.,  sees,  1099,  1086,  1089, 

1090,  1100,  1102.  1105,  1143,  1126. 
8  Kent's  Com.,  bth  ed.,  pp.  300,  301,  299. 
8  Peters'  S,  C.  R.,  585;  Hazard  vs.  New  Eng.  Marine 

Ins.  Co. 
12  Gray,  603 ;  Baker  vs.  Manufacturers'  Ins.  Co. 

8  Washington  C.  C.  R.,  159;   Coles  vs.  Mar.  Ins.  Co. 

1  Caines,  234 ;  Barnwell  vs.  Church. 

2  Sumner,  197;  9  Eng.  Law  ^  Eg.  /?.,  461. 
11  Ohio,  147;  Perrin  vs.  Protection  Ins.  Co. 

9  Mo.,  411 ;  Citizens'  Ins.  Co.  vs.  Glasgow. 

14  Howard's  S.  C.  R.,  351 ;   Genl.  Mut.  Ins.   Co.  vs. 

Sherwood;  4  Bingham,  607. 
Phillips  on  Insurance,  bth  ed.,  sec.  1051. 
2  Starkie's  R.,  323  ;  Stuart  vs.  Crawley. 
8  Humphrey's  Tenn.  R.,  49;  Porterjield  vs.  Brook. 
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13  B,  Mon.,  318 ;  Fireman's  Ins.  Co.  vs.  Powell. 

3  Barnwell  ^  Alderson,  389 ;  5  /fr.,  101. 

5  Bingham's  New  Cases^  519 ;  48  Penn.,  491. 

8  Pick.,  14;  3  Walls  ^  Sargeant,  144;  12  Grajf,  608. 

2  Parsons  on  Maritime  Law,  252,  and  note  2. 

CivU  Code,  sees.  74,  576,  577,  367,  369. 

E.  S.  WoRTHiNGTON,  FoF  Appellee, 

CITED— 

4  /.  /.  3f.,  245 ;  Marshall  vs.  Dudley. 
Mdloy,  8th  ed.,  1744,  book  2,  p.  291. 

Emerigon  on  Insurance  {Meredith),  chap.  1,/?.  2 ;  chap. 

12,  287-8. 
2  Arnovld  on  Insurance,  793,  1340,  1342. 

2  Parsons  on  Maritime  Law,  213,  220,  and  n.  4. 

1  Phillips  on  Insurance,  Sd  ed.,  sees.  626,  627,  and  sub- 
sec.  1099. 

3  Kenfs  Com.,  299. 

11  Ohio,  147 ;  Perrin  vs.  Protection  Ins.  Co. 

4  Bing.,  607  ;  Siordet  vs.  Hall. 

13  B.  3fo».,  311 ;  Fireman's  Ins.  Co.  vs.  Powell. 

2  Phillips  on  Ins.,  677,  sub-sec.  2147. 

JUDGE  ROBBRTSON  diliyirio  thi  opinion  of  thi  court: 

This  appeal  brings  before  this  court  for  revision  a  judg- 
ment for  six  hundred  dollars,  in  an  action  by  the  appellee 
against  the  appellant  on  a  policy  insuring  against  the 
perils  of  the  river  a  lot  of  mules  shipped  on  the  steam- 
boat "  Lady  Gay,"  from  the  city  of  Louisville  to  Friar's 
Point,  on  the  Mississippi  river. 

The  petition  alleged  that  eight  of  the  insured  mules 
were  scalded  on  the  voyage  by  some  unexplained  escape 
of  steam,  which  reduced  their  value  to  the  extent  of  six 
hundred  dollars ;  and  on  a  full  issue  and  much  testimony, 
the  judge,  to  whom  both  law  and  facts  were  submitted, 
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rendered  judgment  for  the  amount  claimed  in  the  peti- 
tion. 

An  authenticated  bill  of  exceptions  purports  to  recite 
all  the  evidence  on  the  trial ;  but,  there  having  been  no 
motion  for  a  new  trial,  the  preliminary  question,  whether, 
without  such  motion  made  and  overruled,  this  court  can 
entertain  the  appeal,  meets  us  at  the  threshold. 

The  Code,  merely  regulating  but  not  requiring  a  motion 
for  a  new  trial  in  this  class  of  cases,  sheds  no  new  light 
on  this  question,  which  must,  therefore,  be  decided  on 
common  law  principles  and  analogies. 

To  authorize  the  revision  and  reversal  of  a  decree  in 
equity,  no  petition  for  a  rehearing  has  ever  been  required, 
because  the  chancellor,  having  once  decided  the  whole 
case  on  both  the  law  and  the  facts,  may  not  be  expected 
to  revoke  it,  and  need  not  be  required  to  repeat  it  before 
this  court  can  rectify  it.  An  intimation  to  the  contrary 
in  Humphreys  vs.  Walton  (2  Bushj  580),  was  obiter,  and  is 
not  regarded  as  authoritative  or  right,  if  it  could,  as  we 
think  it  ought  not  to,  be  understood  as  intending  more 
than  that,  unless  such  motion  be  made  within  a  pre- 
scribed time,  the  court  would  not  be  bound  to  hear  it  or 
sign  any  bill  of  exceptions  so  as  to  bring  the  case  to  this 
court. 

But  the  presumption  is  reasonable,  that  if  the  verdict 
of  a  jury  is  unsustained  by  the  facts,  the  presiding  judge, 
who  has  given  no  opinion  on  them,  will,  on  motion,  grant 
a  new  trial,  which  is  his  incidental  province  in  the  super- 
intendency  of  jury  trials ;  and,  consequently,  unless  he 
has  refused  a  new  trial,  this  court  will  not  grant  it  to  a 
recusant  party  who  would  not  seek  it  first  in  the  proper 
forum ;  and  this  has  been  hitherto  adjudged  by  this  court 
more  than  once. 
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Substantially  there  is  a  perfect  analogy  between  a 
decision  by  a  chancellor  on  the  facts  embodied  in  the 
record,  and  a  judgment  by  a  common  law  judge,  on  the 
facts  spread  on  the  record  by  bill  of  exceptions;  and 
we  can  perceive  no  consistent  reason  why  we  should 
require  a  motion  for  a  new  trial  in  either  case,  or  in 
one  and  not  in  the  other. 

We  will,  therefore,  take  cognizance  of  this  appeal, 
and  must  consider  the  judgment  of  the  judge  just  as  we 
should  the  verdict  of  a  jury  for  whom  he  was  substi- 
tuted by  the  parties. 

The  fact  that  eight  of  the  appellee's  mules  were  in- 
jured on  the  steamboat  by  steam  escaping  from  some^ 
unknown  cause,  is  sufficiently  proved ;  and  if  the  proxi- 
mate cause  should  be  presumed  to  have  been  one  of  the 
perils  insured  against,  the  judgment  is  right  and  not 
excessive. 

Excepting  barratry,  which  is  specially  insured  against, 
and  negligence  or  unskillfulness  of  the  carrier,  uninsured 
against  by  the  policy,  "perils  of  the  sea"  or  of  "the 
river,"  as  insured  against  in  marine  policies,  are  gen- 
erally understood  to  mean  dangers  peculiarly  incident 
to  the  insured  goods  on  that  element  in  the  craft  used 
for  their  transportation,  and  to  which  they  would  not 
have  been  liable  on  land. 

According  to  this  definition,  the  motive  power  of  the 
boat  in  this  case,  often  so  destructive  when  not  skill- 
fully regulated  and  carefully  controlled,  must  be  admit- 
ted to  be  a  peril  of  the  river  to  which  the  mules  were 
liable  in  their  transportation.  An  escape  of  steam 
without  the  fault  of  the  officers  of  the  steamboat 
"  Lady  Gay,"  and  whereby  some  of  the  mules,  pru- 
dently stationed  on  board,  were  injured,  must  be  a  peril 
of  the    river;    and,  consequently,   the    only    remaining 
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question  as  to  the  appellant's  liability  is,  whether  the 
proximate  cause  of  the  accident  in  this  case  was  the 
negligence  or  unskillfulness  of  any  agent  of  the  boat, 
for  which  it,  and  not  the  insurer,  should  be  held  respon- 
sible; and,  in  this  vexed  question,  the  evidence  and 
scientific  deductions  from  it  are  apparently  so  conflict- 
ing, that,  whatever  may  be  the  actual  preponderance, 
a  verdict  either  way  could  not  have  been  consistently 
set  aside ;  and,  consequently,  as  we  must  treat  the  find- 
ing of  the  judge  as  we  should  that  of  a  jury,  we  can- 
not reverse,  but  must  afiirm,  bis  judgment ;  and,  there- 
fore, it  is  hereby  aflirmed. 


CASE— 58— PETITION  EQUITY— DECEMBER  4. 

Bank  of  Kentucky  vs.   Duncan. 

▲PPIAL    FROM    LOUISTILLB   CHANCBRT   COURT. 

Notice  of  dishonor  J  to  an  indorser  of  a  bill  of  exchange,  according  to 
the  carrent  of  American  authorities,  if  left  at  hia  place  of  abode  or 
business,  with  any  one  who  may  reside  there,  or  be  a  member  of  his 
family,  of  sufficient  age  and  discretion  to  take  care  of  it,  thould  bs 
regarded  aa  a  delivery  to  the  indoraer;  or,  if  it  is  not  shown  that  any 
person  was  then  within  the  premises,  the  leaving  of  the  notice  at 
such  place  would  be  so  regarded. 

A  memorandum  made  by  a  clerk  in  a  bank  was  read  without  objection 
after  his  death  as  evidence  in  this  case,  showing  that  he  had  deliver- 
ed a  notice  of  protest  at  the  residence  of  the  indorser,  by  leaving  il 
with  his  daughter.  It  is  not  decided  whether  said  memorandum 
ought  to  have  been  admitted  as  eridence  or  not,  if  it  had  been  ob- 
jected to. 
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Baer  &  GooDLOK,  ^  For  Appellant. 

J.  P.  &  T.  W.  Bullitt,  For  Appellee. 

GHIBP  JDSTIOE  WILLIAMS  dblitbbid  thi  opiviok  of  ths  ooubt: 
There  are  two  important  questions  in  this  case : 

1.  Was  Duncan  responsible  to  the  bank  as  indorser  on 
Morehead^s  bill  of  exchange  for  three  thousand  one  hun- 
dred dollars,  which  had  been  dishonored,  or  was  he  re- 
leased for  want  of  due  notice  ? 

2.  Was  the  bank  responsible  to  Duncan  for  two  thou- 
sand nine  hundred  and  twenty-one  dollars  and  twelve 
cents,  money  collected  for  him  whilst  he  was  engaged  in 
the  military  service  of  the  late  "  Confederate  States  of 
America,"  and  in  rebellion  against  the  United  State's,  it 
being  collected  on  a  check  drawn  by  the  Bank  of  Vir- 
ginia, at  Richmond,  on  the  Bank  of  America,  New  York 
City? 

The  bill  of  exchange  was  drawn  at  Louisville,  Ky., 
and  accepted  by  Morehead,  August  30,  1860,  at  four 
months'  time,  payable  at  the  house  of  J.  J.  Pierson  & 
Co.,  New  Orleans,  Louisiana. 

Duncan,  in  his  answer  to  the  suit  and  attachment  of 
the  bank,  denies  he  had  any  notice  of  or  knew  that  the 
bill  of  exchange  had  been  dishonored 

The  evidence  of  notice  to  Duncan,* which  was  received 
without  objection,  consists  of  the  following  memorandum 
made  by  the  Clerk  of  the  bank,  since  dead,  whose  duty  it 
was  to  deliver  notices:  "Received  January  8,  1861,  with 
notices  directed  to  C.  S.  Morehead  and  Blanton  Duncan. 
Same  day  /  delivered  notice  at  the  residence  of  Blanton  Dun- 
can,  left  with  his  daughter;  also,  I  left  notice  at  the  office 
of  C.  S.  Morehead  with  his  son,  he  being  absent. 
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The  evidence  shows  Duncan  had  only  two  daughters, 
and  these  respectively  of  the  ages  of  four .  and  seven 
years. 

It  is  said  in  Story  on  Bills  {sec,  297),  "  If  the  notice  is  to 
be  given  to  a  party  in  or  near  the  place  of  the  dishonor 
of  the  bill,  and  it  is  not  sent  by  the  general  post,  it  should 
be  sent  to,  or  given  at,  his  place  of  domicil,  or  his  place 
of  business,  and  either  will  be  sufficient." 

In  Bank  of  V.  S.  vs.  Merls  et  al.  (2  Rob.  La.,  117),  the 
Supreme  Court  of  Louisiana  held,  that  a  notice  left  at 
the  domicil,  or  place  of  business,  or  left  in  the  hands  of 
a  slave  in  the  house,  was  sufficient.  The  court  further 
stated  that  they  regarded  the  well-settled  law  to  be, 
that  the  notice  must  be  personal,  or  left  at  bis  residence 
or  i^ace  of  business. 

And  in  Manaden^s  admW  vs.  Kitchen  (3  Rob.  La.,  261) 
the  same  court  held  the  notary's  certificate  sufficient 
which  showed  that  notice  of  the  protest  was  left  at  the 
Endorser's  domicil,  he  being  absent.  It  was  objected  that 
this  did  not  show  that  the  house  was  shut  up,  or,  if  open 
and  inhabited,  that  the  notice  was  left  with  any  one  in 
the  house ;  but  the  court  held  that  such  language  implied 
that  he  found  the  house  open,  and  that  though  it  was 
customary  and  perhaps  proper  to  name  the  person  with 
whom  it  was  left,  yet  it  was  sufficient  to  mention  that 
the  notice  was  left  at  the  party's  domicil; 

And  in  Franklin  vs.  Verbais  (6  La.,  727)  the  court  held 
the  statement  that  notice  was  executed  by  delivering  the 
letter  for  G.  de  Montague  to  a  person  at  her  house  sufficient. 

And  in  Bank  of  Louisiana  vs.  Mansker  (15  La.,  lid),  a 
certificate  stating  that  notice  toas  left  at  defendant's  store 
was  sufficient,  notwithstanding  it  was  urged  as  irregular 
and  insufficient,  because  it  neither  showed  personal  ser- 
vice nor  that  it  was  left  with  a  proper  person. 
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In  Cordon  vs,  Chaplin  (15  La,,  544),  the  certificate  that 
notice  was  left  at  defendant's  domicil  with  a  colored 
woman,  he  not  being  in,  and  there  being  no  white  per- 
son in  or  about  the  premises,  the  court  said  :  '^  It  has  been 
held  by  this  court  that  notice  of  non-payment  given  in- 
dorsers,  by  leaving  it  at  their  dwellings,  is  sufficient." 

In  Cana  vs.  Friend  (2  Cr.  U.  S.  Cir.  CL  /?.,  370),  held 
the  evidence  of  the  notary  was  sufficient  when  he  testi- 
fied that  it  was  general  practice  to  call  at  the  residence 
of  the  indorser,  and  if  he  was  not  at  home,  to  deliver 
notice  to  any  person  who  came  to  the  door  where  he 
knocked,  and  to  request  such  person  to  deliver  it  to  the 
indorser. 

In  Lord  vs.  Appleton  (15  Maine  jR.,  270),  notice  was  left 
at  defendant's  office,  with  a  person  there  supposed  to  be 
a  partner,  but  who  in  fact  was  not,  nor  did  it  appear  who 
he  was,  yet  this  was  held  good,  as  the  office  being  open, 
the  person  with  whom  it  was  left  must  be  presumed  to  be 
lawfully  there,  until  it  should  otherwise  appear. 

All  these  cases  go  to  show  that  leaving  notice  at  the 
domicil  or  place  of  business,  whether  with  some  one  or 
not,  is  to  be  prima  fade  deemed  serving  or  executing  the 
notice. 

In  Parsons  on  Notes  and  Bills,  499,  it  is  said  notice  left 
at  place  of  business  or  abode  of  the  party,  with  any  one 
who  is  found  there,  will,  ordinarily,  be  sufficient. 

We  think  the  great  current  of  American  authority  es- 
tablishes, that  the  leaving  a  notice  at  the  place  of  abode 
or  business  of  a  party,  with  any  one  who  may  reside  there 
or.  be  a  member  of  the  family,  of  sufficient  age  and  dis- 
cretion to  take  care  of  it,  should  be  regarded  as  a  delivery 
to  the  person ;  or,  if  it  is  not  shown  that  any  one  was 
then  within  the  premises,  the  leaving  it  at  such  place 
would  be  so. 


Digitized  by 


Google 


398 


BUSH'S    REPORTS. 


Bank  of  Kentucky  vb.  Dancan. 


The  only  serioas  difficulty  in  this  case  is  to  determine 
which  of  the  daughters  should  be  presumed  to  have  re- 
ceived it,  and  whether  either  was  of  sufficiently  mature 
years. 

It  may  fairly  be  presumed  from  the  memorandum,  that 
the  one  to  whom  it  was  delivered  was  the  one  that  re- 
sponded to  the  call,  and  of  sufficient  intelligence  to  in- 
form the  clerk  that  she  was  Duncan's  daughter ;  for  this 
is  the  only  source  made  known  to  us  bywhich  he  became 
possessed  of  such  information ;  therefore,  it  may  fairly  be 
presumed  that  it  was  the  elder  of  the  two,  and  Uiat  she 
was  of  sufficient  age  and  intelligence  to  deliver  it  to  her 
father.  We  therefore  regard  the  liability  of  Duncan  as 
fixed  on  said  bill  of  exchange. 

As  the  bank  gave  Duncan  credit  for  this  money  col- 
lected on  said  obligation,  and  is  entitled  only  to  a  judg- 
ment for  the  remainder,  it  becomes  useless  to  discuss  or 
decide  the  other  question  presented  on  Duncan's  cross- 
suit  and  the  reply  thereto,  though  one  of  public  interest. 

Wherefore,  the  judgment  is  reversed,  with  directions 
for  further  proceedings  consistent  herewith. 
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Atkinson  &  Co.  vs.  Burton. 

▲PPIAL   FROM   LOUISVILLE   CHANCERY   COURT. 

1.  CommissioD  merchants  are  required  to  sell  property  consigned  to  them 
for  sale,  within  a  reasonable  time  after  its  receipt,  unless  otherwise 
instructed. 

3.  Property  consigned  to  commission  merchants  for  sale  is  accompanied 
with  a  general  direction  to  sell,  when  no  other  instructions  are  given. 

3.  Commission  merchants  in  New  York,  for  failing  to  sell  tobacco  con- 
signed to  them  for  sale  within  a  rehsonable  time  after  its  receipt,  are 
liable  for  its  value.  Having  held  the  tobacco  much  longer  than  a 
reasonable  time  for  its  sale,  and  until  it  had  depreciated  in  price, 
they  are  held  responsible  for  its  value  as  if  converted  or  appropriated 
to  their  use,  at  the  expiration  of  five  months  afler  its  receipt,  which, 
in  this  case,  is  held  to  have  been  a  reasonable  time  for  selling. 

I.  &  J.  Caldwell  and 

Bullock  &  Anderson,  For  Appellanta, 

CITED— 

Stori/  on  Agency,  sees,  131-34,  185,  186,  199. 

1  Parsons  on  Contracts,  pp,  80,  81. 

1  Greenleaf,  sec.  88. 

5  Mon.,  78 ;  Martin  vs.  Waders  cx^rs. 

Civil  Code,  sec,  406. 

4  Met.,  118,  119;  Duncan  vs.  Wickliffe. 

Story  on  Bailments,  sec.  455. 

Bruce  &  Russell,  For  Appellee, 

CITED— 
Civil  Code,  sec,  364. 
4  Bibb,  282 ;  Francis  vs.  Castleman, 
1  Parsons  on  Contracts,  80. 
14  Peters,  479. 
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JUDGE  HARDIN  delivered  the  opinion  op  the  court: 

The  plaintiff  in  this  action  sought  to  recover  one  thou- 
sand nine  hundred  and  ninety-two  dollars  and  seventy- 
three  cents,  with  interest  from  the  1st  day  of  January, 
1865,  for  the  net  proceeds  of  eleven  hogsheads  of  to- 
bacco, which  he  consigned  to  the  defendants  from  St. 
Louis,  Missouri,  in  September,  1864,  for  sale  by  them  as 
commission  merchants  in  the  city  of  JNew  York,  for 
which  he  alleged  the  defendants  realized  said  sum,  and 
therefore  became  indebted  to  him,  with  interest  from  the 
Ist  day  of  January,  1865. 

The  defendants  answered  the  plaintiff's  petition,  and 
admitted  that  they  received  the  tobacco  as  commission 
merchants  for  sale,  but  deny  they  realized  therefor  the 
sum  claimed,  or  that  they  were  indebted  in  that  amount. 
They  stated  that  one  hogshead  only  of  said  tobacco  was 
sold  by  them  on  the  22d  of  November,  1864,  and  the 
balance  was  not  sold  till  the  15th  of  December,  1865, 
the  plaintiff  having  instructed  them  to  use  their  own 
judgment  in  holding  or  selling  the  tobacco;  and  they 
exhibited  what  they  alleged  to  be  a  correct  account  of 
the  sales  and  their  credits,  showing  ^  net  balance  in 
their  hands  of  five  hundred  dollars  and  eighty-six  cents, 
for  which  they  consented  that  judgment  might  be  ren- 
dered against  them. 

On  the  report  of  a  commissioner  to  ascertain  the 
amount  due  the  plaintiff,  the  court  rendered  a  judgment 
for  the  plaintiff  for  one  thousand  nine  hundred  and 
seventy-one  dollars  and  eighty-one  cents,  and  the  de- 
fendants have  appealed  from  that  judgment. 

It  is  true,  as  suggested  for  the  appellants,  no  cause  of 
action  is  alleged  in  the  petition  for  neglect  in  failing  fo 
sell  the  tobacco;  but  the  action  rests  on  the  ground  that 
the  defendants,  by  sale  or  appropriation  of  the  tobacco, 
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became  indebted  to  the  plaintiSe  in  said  sum  of  one  thou- 
sand nine  hundred  and  ninety-two  dollars  and  seventy- 
three  cents  for  its  proceeds. 

There  is  some  contrariety  of  evidence  a^  to  the  quality 
and  value  of  the  tobacco ;  but  the  evidence  seems  to  sus- 
tain the  balance  in  favor  of  the  plaintiff,  as  reported  by 
the  commissioner  and  adjudged  by  the  court,  if  the  or- 
der of  reference,  prescribing  the  basis  of  the  report  of 
the  commissioner,  was  right.  That  order,  instead  of  di- 
recting the  commissioner  to  charge  the  defendants  with 
the  net  proceeds  of  the  tobacco  according  to  the  proof  of 
actual  sales,  whether  made  within  a  reasonable  time  or 
not,  directed  him  to  report  "  the  amount  due  plaintiff  from 
defendants,  charging  defendants  with  the  market  value  of 
the  tobacco  in  New  York  at  the  expiration  of  a  reasona- 
ble time  for  the  sale  of  it  after  its  arrival  in  New  York, 
and  crediting  the  charges  on  said  tobacco  paid  by  them 
and  proven." 

The  court  thus  treated  the  tobacco,  after  a  reasonable 
time  for  selling  it  had  elapsed,  as  having  been  appropri- 
ated or  converted  by  the  defendants,  or  withheld  from 
market  for  purposes  of  their  own,  if  not  actually  sold  at 
an  earlier  period  than  that  which  they  alleged,  and  the 
evidence  conduced  to  prove,  and  devolved  on  them  the 
loss  resulting  from  what  appears  to  have  been  an  unusual 
and  extraordinary  decline  in  the  price  of  tobacco  on  the 
New  York  market. 

It  is  a  well-settled  principle,  that  an  agent  who  receives 
and  undertakes  to  sell  the  property  of  another,  is  required 
by  his  undertaking,  in  the  absence  of  special  instructionsy 
to  use  due  diligence  to  sell  it ;  and  the  law  will  not  imply 
an  unlimited  discretion  in  the  agent  to  sell  the  property 
or  keep  it  on  hand  indefinitely,  as  he  might  his  own  prop- 
erty, but  he  must  sell  the  property,  having,  however,  a 
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reasonable  time  allowed  •him  for  doing  so,  without  un- 
necessary loss  to  his  principal.  (Frances  vs.  Castleman,  4 
Bibb,  282 ;  Stori/  on  Agency,  sec.  186.) 

In  this  case  it  was  alleged  by  the  plaintiff,  and  not 
controverted  by  the  defendants,  that  the  tobacco  was 
consigned  to,  and  received  for  sale  by,  them  as  com- 
mission merchants ;  thus  a  general  direction  to  sell  ac- 
companied the  tobacco  into  their  hands,  and  to  avoid 
liability  for  neglect,  or  responsibility  for  the  property 
itself,  as  converted  or  appropriated  to  their  use,  the  bur* 
then  was  upon  them  of  proving  that  they  withheld  the 
tobacco  from  sale  beyond  a  reasonable  time  for  doing 
so  under  instructions  from  the  plaintiff;  and  it  did  not 
devolve  on  him,  in  case  no  such  instructions  were  given, 
to  prove  a  further  or  other  order  for  the  sale  of  the 
tobacco  than  that  which  accompanied  its  consignment 
to  the  appellants.  They  alleged,  but  wholly  failed  to 
prove,  that  they  withheld  the  tobacco  from  sale  under 
the  plaintiff's  instructions. 

It  was  not  material,  therefore,  whether  the  facts  proved 
by  the  witness,  O'Bannon,  were  sufRcient  to  show  that 
the  appellants  were  specially  requested  by  letters  from 
the  appellee  to  sell  the  tobacco  or  not. 

From  these  views  it  results,  that,  in  our  opinion,  the 
chancellor  properly  adjudged  that  the  sales  should  have 
been  made  by  the  appellants  in  a  reasonable  time  after 
the  arrival  of  the  tobacco  in  New  York;  and  that  the 
appellants  should  account  for  the  reasonable  value  of 
the  tobacco  in  the  New  York  market  at  the  expiration 
of  such  time. 

It  appears  that  the  appellants  received  the  tobacco  in 
New  York  about  the  first  day  of  October,  1864;  and  the 
commissioner,  allowing  five  months  as  a  reasonable  time 
for  selling  it,  charged  the  appellants  for  what  appears 
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from  the  evidence  to  have  been  its  market  value  on  the 
first  of  March,  1865,  which,  including  the  price  of  one 
hogshead  sold  in  November,  1864,  amounted  to  two  thou- 
sand one  hundred  and  thirty-three  dollars  and  sixty-five 
cents,  from  which  charges  of  the  appellants  were  de- 
ducted, amounting  to  four  hundred  and  ,fifty-five  dollars 
and  fifty-one  cents,  leaving  a  balance  of  one  thousand 
six  hundred  and  seventy-eight  dollars  and  fourteen  cents 
as  due  the  plaintiflT,  which,  with  interest  added,  composed 
the  sum  for  which  the  final  judgment  was  rendered ;  and 
this  a(iyustment  seems  to  us  to  be  as  favorable  to  the  ap- 
pellants as  the  facts  of  the  case  would  authorize. 
Wherefore,  the  judgment  is  affirmed. 


CASE  60— PETITION  ORDINARY— DECEMBER  5. 

Fletcher,  Ac,  vs.  Leight,  Barrett  &  Co. 

APPEAL  VBOM   MARSHALL  CIROUrT  COURT. 

**  This  day  came  Wm.  N.  Peterson,  who  prodaced  a  certificate  parport- 
ing  his  election  as  sheriff  of  Marshall  county,  and  was  thereupon 
duly  sworn  into  office,  and  with  R.  Fletcher,  P.  Palmer,  R.  P.  Stone, 
S.  W.  Harrell,  James  Thompson,  W,  B.  Ely^  H.  Johnson,  and  Sam- 
uel Hatbis,  as  bis  sureties,  executed  covenant  as  required  by  law." 
^be  evidence  shows  that  Ely  went  into  court  to  sign  the  necessary 
l^onds  of  Peterson,  and  did  sign  the  county  levy  and  revenue  bonds ; 
^-ttd  as  these  were  the  only  ones  presented  to  him,  he  left,  supposing 
^e  had  signed  all  the  bonds  necessary  to  be  executed  by  the  sheriff. 
-^«  "  W,  B.  JKy**  did  not  sign  the  general  bond  aued  on^  and  as  there  i« 
*»o  e<nmiy  court  order  approving  thie  bond  without  hie  name^  it  i$  held 
xo<  obligatory  on  the  other  twetiee. 
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2.  The  county  court  being  a  court  of  record,  can  only  speak  by  itB  record, 

especially  in  the  absence  of  any  issue  by  the  pleadings  of  mistake  or 
fraud. 

3.  The  approval  by  the  county  court  of  an  officer's  securities  must  appear 

of  record.  However  numerous  or  solvent  the  proposed  securities  may 
be,  this  does  not  make  the  proposed  bond  official  nor  obligatory  until 
the  court  has  passed  its  judgment  of  approval;  indeed,  until  this,  it 
is  not  delivered  to  the  Commonwealth,  nor  can  be.  It  is  this  approval, 
by  the  tribunal  designated  by  law,  which  completes  its  execution  and 
delivery,  and  makes  it  obligatory. 

4.  When  the  county  court  approves  the  proposed  names  and  individuals 

as  securities  in  a  bond,  and  directs  its  clerk  to  prepare  the  bond,  he 
hns  no  more  authority  to  witness  and  accept  it  until  all  the  named 
securities  sign  it,  than  be  has  to  accept  it  without  the  principars 
signature.  If  he  may  waive  the  signature  of  one  security,  he  may 
waive  more,  until  all  are  waived. 

5.  When  the  court  has  desij^nated  certain  persons  and  approved  them  as 

sureties,  no  alteration  can  be  made  by  leaving  off  a  name  or  substi- 
tuting another  therefor.  The  bond  must  be  prepared  and  executed 
in  conformity  to  the  judgment  of  approval,  else  it  is  not  the  approred 
and  accepted  bond  by  the  court;  and  every  alteration  by  the  clerk, 
either  in  omitting  a  designated  party  or  substituting  another, 
wholly  unauthorized,  and  his  attestation  to  such  a  bond  of  no  valid- 
ity. 
€.  When  the  principal  has  proposed  certain  names  as  his  sureties,  and 
these  have  been  approved  by  the  court,  each  of  the  sureties  as  he 
signs  has  both  the  legal  and  moraV  right  to  expect  and  rely  upon 
the  officers  to  see  that  each  approved  party  shall  sign  itf.  and  not 
regard  it  as  an  executed  and  delivered  obligation  until  so  perfected. 

7.  The  securities  who  did  sign  the  bond  were  under  neither  a  legal  nor 

moral  duty  to  see  that  all  the  approved  parties  had  signed  it,  nor  to 
see  that  the  sheriff  should  execute  another  bond.  They  had  a  right 
to  rely  upon  the  legal  discharge  of  official  duty  by  those  whose  duty 
it  was  to  see  a  proper  bond  executed,  and  to  dismiss  all  oversight 
over  it. 

8.  It  is  the  duty  of  the  court  and  county  attorney  to  keep  a  watchful  vigi- 

lance over  official  bonds;  and  the  sheriff,  in  this  case,  should  have 
been  required  to  execute  another  bond,  and  on  failure,  his  office  should 
have  been  declared  vacant. 

9.  There  being  no  record  evidence  that  the  bond  as  executed  was  ever 

approved  by  the  court,  nor  that  the  securities  who  did  sign  it  were 
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approved,  bat  the  onlj  order  shown  negativing  this,  the  decision  of 
the  circuit  court  npon  the  issue  of  no  record,  and  the  peremptory 
instruction  to  the  jury  to  find  for  the  plaintiffs,  on  the  special  plea 
of  non  tit  factum,  Arere  both  erroneous. 
10.  The  bond  itself  is  no  record  until  sanctioned  and  accepted  hj  the  court, 
or  executed  according  to  its  order  of  approval,  which  action  of  the 
court  can  only  be  established  by  its  own  records. 

P.  Palmer,  Fop  Appellants, 

CITED— 
Revised  Statutes^  sec.  8,  chap.  97,  2  StantaUy  398. 
Civil  Code,  sees,  414,  2,  3,  4,  2  Stanton's  R.  S.,  339.  • 
Revised  Statutes,  1  Stanton,  493 ;  Myers^  Sup.,  213  ;  3f . 

4-  B.,  626. 
1  B.  Mon.,  212  ;  O'Bannan  vs.  Huffman. 
5  /.  /.  Mar.,  322 ;  Floumoy  vs.  Rubey. 
7  /.  /.  3f.,  281;  CarsweWs  exWs  vs.  Rennick  Sf  Wood. 
9  B.  Mon.,  130 ;   Commonwealth  vs.  Davis, 
1  Met.,  410 ;  Lane  vs.  Kasey. 
1  Virginia  Cases,  271   (3    U.  8.  Digest,  327);    Cam- 

m&nwealth  vs.  McCavI. 
1  Penn.  R.,  129 ;  Moore  vs.  Kline. 
4  Wendell,  387  ;  Peoj^e  vs.  Van  Eps. 

1  Starkie's  Ev.,pp.  291,  298. 

2  Gray,  Mass.,  556 ;  Howe  vs.  Peabody. 
Williams  on  Executors,  490,  and  notes  475. 

1  Dana,  599 ;  Commonwealth  vs.  Rodes. 

2  Duvull,  377 ;  Commonwealth  vs.  Fisher. 

3  Met.,  411;  Schneider  vs.  Commonwealth. 

4  Dana,  192 ;  Bank  of  Commonwealth  vs.  McChord  4* 
Payne. 

18  B.  Mon.,  434;  Lisle  vs.  Rodgers. 
2  Met.,  614;  MiUet  vs.  Parker. 
4  Met.,  78 ;  Bivins  vs.  Helsley. 
2  3fe^,  542 ;  Cufman,  4^.,  r^.  Wilson,  4^. 
VOL.  IV — ^20 
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Chitty  on  Contracts^  new  ed.,  p.  528,  old  ed,  419. 
16  B.  Mon.,  560;   Cook  vs.  Boyd, 
4  Cranchy  219 ;  Pawling  vs.  The  United  Slates. 
11  PeUrs,  86;   United  States  vs.  Lcffler. 

J.  C.  Gilbert,  For  Appellees. 

[Brief  not  in  the  record.] 

CHIEF  JUSTICE  WILLIAMS  dilitirid  thi  opinion  or  thi  court: 

W.  N.  Peterson,  being  elected  sheriff  of  Marshall  coun- 
ty, at  the  January  term,  1861,  of  the  county  court,  was 
qualified,  and  executed  the  county  levy  and  revenue  bond, 
vith  appellants  and  W.  B.  Ely  as  his  securities,  and  in- 
tended to  execute  the  general  official  bond  with  the  same, 
but  by  inadvertence  W.  B.  Ely  did  not  sign  this  latter 
bond. 

The  only  county  court  order  relating  thereto  is  as  fol- 
lows :  **  This  day  came  Wm.  N.  Peterson,  who  produced 
a  certificate  purporting  his  election  as  sheriff  of  Mar- 
shall county,  and  was  thereupon  duly  sworn  into  office, 
and,  with  R.  Fletcher,  P.  Palmer,  R.  F.  Stone,  S.  W.  Har- 
rell,  James  Thompson,  W.  B.  Ely,  H.  Johnson,  and  Sam- 
uel Mathis  as  his  securities,  executed  covenant  as  required 
by  law.'' 

He  entered  upon  the  discharge  of  his  office,  and  had  in 
his  hands  an  execution  in  appellees'  favor,  which  he  did 
not  return  for  thirty  days  after  the  return  day  thereof; 
and  for  this  delinquency  appellees  brought  this  suit. 

The  securities  made  defense,  substantially  a  special 
plea  of  non  est  factum  and  nul  ticl  record,  and  some  others 
not  necessary  to  be  noticed.  The  court  found  against 
them  on  the  plea  of  nul  ticl  record,  and  the  jury  found  for 
the  plaintiffs  on  the  other  issues  under  the  peremptory 
instruction  of  the  cout*t. 
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The  evidence  shows  that  Ely  went  into  court  to  sign 
the  necessary  bonds  of  Peterson,  and  did  sign  the  county 
levy  and  revenue  bonds ;  and  as  these  were  the  only  ones 
presented  to  him,  he  left,  supposing  he  had  signed  all  that 
were  necessary  to  be  executed  by  the  sheriff. 

As  he  did  not  sign  the  bond  sued  on,  and  as  there  is  no 
county  court  order  approving  this  bond  without  Ely's 
name,  we  are  called  on  to  determine  whether  it  was  ob- 
ligatory on  the  other  securities.  This  is  an  important 
and  formidable  question. 

By  section  1,  article  1,  chapter  91,  2  Revised  Statutes, 
339,  every  sheriff  is  required,  before  he  enters  upon  the 
"duties  of  his  office,"  to  take  the  oath  therein  prescribed, 
in  addition  to  the  constitutional  one.  By  section  3  he  is 
required  to  execute  the  prescribed  obligation  to  the  Com- 
monwealth, which  is  the  form  of  the  one  sued  on.  By 
section  4,  ^*  the  sureties  in  the  bond  must  be  good  for  the 
amount  of  all  moneys,  except  what  is  payable  into  the 
State  Treasury,  which  will  probably  pass  through  the  sher- 
iff's hands  during  his  continuance  in  office;  they  skall be 
approved  by  the  county  courts  and  the  bond  taken  by  its  clerk 
under  its  supervision^  and  witnessed  by  him  or  his  deputy. ^^ 

The  county  court  being  a  court  of  record,  can  only 
speak  by  its  record,  especially  in  the  absence  of  any 
issue  by  the  pleadings  of  mistake  or  fraud;  the  approval, 
therefore,  by  the  county  court,  of  an  officer's  securities, 
must  appear  of  record. 

However  numerous  and  solvent  the  proposed  securities 
may  be,  this  does  not  make  the  proposed  bond  official 
nor  obligatory  until  the  court  has  passed  its  judgment  of 
approval ;  indeed,  until  this,  it  is  not  delivered  to  the 
Commonwealth,  nor  can  be.  It  is  this  approval  by  the 
tribunal  designated  by  law  which  completes  its  execution 
and  delivery,  and  makes  it  obligatory. 


Digitized  by 


Google 


308  BUSH'S    REPORTS. 

Fletcher,  kc^  ts.  Leigbt,  Barrett  k  Go. 

When  the  county  court,  therefore,  approves  the  pro- 
posed names  and  individuals  as  securities  in  a  bond,  and 
directs  its  clerk  to  prepare  the  bond,  he  has  no  more 
authority  to  witness  and  accept  it,  until  all  the  named 
securities  sign  it,  than  he  has  to  accept  it  without  the 
principal's  signature.  If  he  may  waive  the  signature  of 
one  security,  he  may  waive  more,  until  all  are  waived. 

When  the  court  has  designated  certain  persons  and 
approved  them  as  sureties,  no  alteration  can  be  made 
by  leaving  off  a  name  or  substituting  another  therefor. 
The  bond  must  be  prepared  and  executed  in  conformity 
to  the  judgment  of  approval,  else  it  is  not  the  approved 
and  accepted  bond  by  the  court,  and  every  alteration  by 
the  clerk,  either  in  omitting  a  designated  party  or  substi* 
tuting  another,  is  wholly  unauthorized,  and  his  attesta- 
tion to  such  a  bond  of  no  validity. 

Besides,  when  the  principal  has  proposed  certain  names 
as  his  securities,  and  these  have  been  approved  by  the 
court,  each  of  the  securities,  as  he  signs,  has  both  the 
legal  and  moral  right  to  expect  and  rely  upon  the  officers 
to  see  that  each  approved  party  shall  sign  it,  and  not  to 
regard  it  as  an  executed  and  delivered  obligation  until  so 
perfected. 

In  Commonwealth  V9.  Davis  et  al,  (9  B,  Mon.,  130),  it  is 
said :  "  It  is  further  objected  that  the  declaration  is  defeo- 
tive  in  not  showing  that  the  bond  sued  on  was  accepted 
by  the  county  court.  We  concede  that,  without  such 
acceptance,  it  was  not  good  as  a  statutory  bond;  and 
that  although,  if  executed  to  the  relator,  it  might  have 
been  good  as  a  common  law  bond,  it  is  of  no  avail  as  a 
bond  to  the  Commonwealth,  or  as  the  basis  of  an  action 
in  her  name  for  the  benefit  of  an  individual  as  relator, 
except  so  far  as  the  bond  and  suit  upon  it  are  authorized 
by  statute."     But  the  court  held  that  these  things  were  to 
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be  presumed  upon  demurrer ;  in  this  case  it  is  made  to 
appear  by  plea  and  proof. 

Our  statutes  not  only  authorize  the  county  court  and 
county  attorney  to  keep  a  supervising,  controlling  watch- 
fulness over  the  official  bonds  of  the  sheriff,  but  make  it 
their  duty  to  do  so ;  hence,  the  sheriff  may,  from  time  to 
time,  be  compelled  by  them  to  execute  new  bonds  when, 
from  any  cause,  the  old  ones  become  insecure,  either 
from  some  defect  therein  or  from  sufficient  solvency  of 
the  obligors  therein.  It  is  the  duty  of  the  court  and 
county  attorney  to  keep  a  watchful  vigilance  over  these 
official  bonds,  and  Peterson  should  have  been  required  to 
execute  another  bond,  and,  on  failure,  his  office  should 
have  been  declared  vacant. 

The  securities  who  did  sign  the  bond  were  under 
neither  a  legal  nor  moral  duty  to  see  that  all  the  ap- 
proved parties  had  signed  it,  nor  to  see  that  Peterson 
should  execute  another  bond.  They  had  a  right  to  rely 
upon  the  legal  discharge  of  official  duty  by  those  whose 
duty  it  was  to  see  a  proper  bond  executed,  and  to, dismiss 
all  oversight  of  it. 

There  being  no  record  evidence  that  the  bond,  as  exe- 
cuted, was  ever  approved  by  the  court,  nor  that  the  secu- 
rities who  did  sign  it  were  approved,  but  the  only  order 
shown  negativing  this,  the  decision  of  the  court  upon  the 
issue  of  no  record,  and  his  peremptory  instruction  to  the 
jury,  were  both  erroneous. 

The  bond  itself  is  no  record  until  sanctioned  and  ac- 
cepted by  the  court  or  executed  according  to  its  order  of 
approval,  which  action  of  the  court  can  only  be  estab- 
lished by  its  own  records. 

Wherefore,  the  judgment  is  reversed,  with  directions 
for  further  proceedings  consistent  herewith. 

Peterson  having  died,  the  suit  was  abated  as  to  him. 
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CASK  61— PETITION— DECEMBER  6. 

Speak,   &c.,   vs.    Mattingly,   &c. 

APPEAL   FROM   NELSON   CIRCUIT  COURT. 

1.  After  arriying  at  the  age  of  twenty-one  years,  the  defendant  prosecuted 

an  Hppeal  to  the  Court  of  Appeals,  to  reverse  a  judgment  of  the  cir- 
cuit court,  rendered  again»i  her  during  her  in/cmcg.  The  Court  of  Ap- 
peals affirmed  that  judgment.  At  to  any  matter  which  wa»  or  could  have 
been  heard  on  the  appeal^  the  judgment  of  affirmance  is  a  good  plea  m 
bar  to  a  petition  filed  in  the  circuit  court  to  vacate  or  set  aside  the  de- 
cree appealed  from,  whether  the  petition  in  the  circuit  court  was  filed 
before  or  after  the  appeal  was  taken. 

2.  InfaDts  and  defendants  constructively  summoned  within  the  times  pre- 

scribed by  law,  are  allowed  by  law  alternate  remedies  to  retry  the 
cause.  First.  By  proper  proceedings  iu  the  court  below;  Second, 
By  appeal  to  the  Court  of  Appeals;  but  they  are  not  allowed  to  pro- 
ceed by  both  remedies,  and  in  tne  two  courts,  at  the  same  time. 
{Salter  vs.  Dunn^  1  Bush^  311.) 

Wm.  Johnson  and 

MuiR  &  WicKLiFFE,  FoF  Appellants, 

CITED— 
Civil  Code,  sees.  421,  445,  579,  581. 

1  Bush,  311  ;  Salter  vs.  Dunn,  ^c. 

2  Bushy  439  ;  CromwelVs  heirs  vs.  Mason's  heirs. 
18  B.  Mon.,  lib',  McLean  vs.  Nixon. 

8  B.  Mon.,  367 ;  Singleton  vs.  Singleton. 
14  B.  Mon.,  213  ;  Bush  vs  Madena^s  heirs. 

J.  E  Newman  and 

E.  E.  McKay,  For  Appellees, 

CITED— 
18  B.  Mon.,  670;  Newland  vs.  Gentry,  SfC. 
18  B.  Mon.,  775;  McLean  vs.  Nixon. 
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5  B.  Mon.y  362 ;  Hanna  vs.  Spoils'  heirs. 

5  LilleUy  77 ;  Pope^  4^.,  vs.  Lemaslcr. 

14  B  Mon.j  213  ;  Bush  vs,  Madena^^  heirs. 
4  Mon.y  142 ;  Blighl^  Sfc,^  vs.,  McHroy,  ^. 
1  Mcl.j  461 ;  Dawson  vs.  Hays. 
1  Dana,  201 ;  Gore  vs.  Slevens,  ^. 

6  /.  J.  3f.,  216  ;  Smarl  vs.  Easley. 
3  /.  /.  3f.,  363 ;  SitwH  vs.  Baugh. 
14  B.  ilfon.,  163  ;   Tomlin  vs.  Joyne. 
14  B.  Mon.,  642 ;   Wright  vs.  Arnold. 
8  B.  Mon.,  542 ;  Davis  vs.  Tingle,  4^ 

1  Marsh. y  562 ;   Foitn^  r^.  Foun^. 

2  Marsh.,  464 ;  Hcndrix^s  heirs  v^.  Clay. 

3  /.  y.  M.,  492  ;  Brewer  vs.  Bowman. 

1  y.  y.  -M.,  84 ;  Fishback,  4^.,  t?«.  Woodford. 

3  Dana,  1 ;  Higgins  vs.  Conner. 
I  Mel.,  609 ;  MilclicU  vs.  Berry. 
I  Bush,  318;  iS^^r  v^.  Dunn. 

12  B.  jtloit.,  591 ;  Basye  vs.  Beard^s  exW.  * 

Civil  Code,  sees.  579,  580,  581. 

6  /.  /.  M,,  610 ;  3  J.  J.  M.,  626;  2  Btift,  246. 

4  Mon.,  157 ;  Baugh  vs.  Ramsey. 

CHIEF  JCSTICB  WILLIAMS  dxlivbrbd  thi  opinion  or  thi  ooubt: 

William  Reed,  father  of  appellant,  Minerva,  in  the  year 
of  1843,  intending  to  convey  a  tract  of  two  hundred  acres 
of  land  to  her  and  her  bodily  heirs,  through  mistake 
conveyed  it  to  her  then  husband,  J.  A.  Hagan,  and  hip 
heirs.  The  husband  died  testate,  leaving  appellee,  Mary 
J.,  and  her  brother,  who  died  intestate  and  without  issue 
in  minority,  as  his  only  children  and  heirs-at-law,  and 
devised  his  estate  to  them  and  his  surviving  wife. 

The  widow  subsequently  married  Urbine  Speak,  and 
had  by  him  seven  children.     Her  father  died  after  she 
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had  several  children  by  her  second  husband.  After  her 
father's  death  she  and  her  husband  brought  suit  to  have 
the  deed  of  her  father  to  her  first  husband  reformed,  so 
as  to  conform  to  his  intentions,  to  which  appellee,  Mary 
J.,  was  made  a  defendant,  and  the  other  children  also 
parties. 

Mary  J.  Hagan  was  still  of  non-age  when  the  decree 
reforming  the  deed  in  said  suit  was  rendered ;  after 
arriying  at  full  age,  and  within  the  time  allowed  by 
law,  she  and  her  husband,  Thos.  R.  Mattingly,  filed  a 
petition  to  open  and  set  aside  said  decree,  to  which  her 
mother  and  half  brothers  and  sisters  were  made  parties, 
in  which  she  asserted  entire  ownership  of  the  land  after 
the  expiration  of  her  mother's  life  interest  to  one  half 
under  her  father's  will. 

Subsequently  to  the  filing  this  petition,  and  within  the 
time  allowed  by  law,  she  and  her  husband  prosecuted  an 
appeal  to  this  court  to  reverse  the  decree  rendered  in 
favor  of  her  mother  and  half  brothers  and  sisters,  but 
which  this  court  aiHrmed. 

After  the  afiirmance  Mrs.  Speak  and  her  children  by 
her  then  deceased  husband,  Speak,  put  in  an  amended 
answer  to  the  petition  of  Mattingly  and  wife,  and  set 
up  the  affirmance  of  the  original  decree  as  a  defense  in 
bar,  but  which  the  court  overruled,  and  subsequently 
opened  the  decree  and  set  it  aside,  and  dismissed  the 
0uit  to  reform  the  deed ;  and  Mrs.  Speak  and  her  chil- 
dren by  her  last  husband  now  seek  a  reversal  of  that 
Judgment. 

The  first  question  to  be  determined  is,  whether  Mat- 

.  ttDgly  and  wife  are  concluded  by  their  appeal  and  the 
affirmance  of  the  first  decree,  after  they  had  filed  their 

'  petition  to  open  it,  and  subsequently  to  Mary  J.  Mat- 
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tingly's  arrival  at  fall  age,  from  setting  up  any  matter 
which  was  or  could  have  been  beard  upon  said  appeal. 

By  the  provision  in  section  421,  Civil  Code,  infants, 
"  within  twelve  months  after  arriving  at  the  age  of  twenty-one 
pears,  may  show  cause  against  such  order  or  judgment "  as 
may  have  been  rendered  against  them. 

In  McLean  vs  Nixon  (18  B,  Mon.,  775),  this  court  held, 
that,  "under  the  Code  of  Practice,  a  judgment  which  has 
been  affirmed  by  this  court,  or  which  has  been  entered  in 
pursuance  of  its  mandate,  may,  no  doubt,  be  vacated  by 
a  petition^n  the  circuit  court ;  but  it  can  only  be  done 
for  some  of  the  causes  enumerated  in  section  579,  Civil 
Code,  and  for  such  errors  as  could  not  be  noticed  by  this 
court." 

And  as  the  court  therein  said :  "A  bill  of  review  was 
not,  under  the  former  practice,  barred  by  an  affirmance 
in  this  court,  nor  was  a  party  precluded  from  filing  it  on 
the  ground  that  the  decree  in  the  court  below  had  been 
rendered  in  conformity  with  the  mandate  of  this  court. 
But  in  such  cases,  no  error  could  be  relied  upon  that 
might  have  been  presented  to  and  decided  by  this  court. 
A  bill  of  review  might,  however,  be  maintained  upon 
newly  discovered  facts,  or  the  recent  discovery  of  written  tes- 
timony of  a  permanent  and  unerring  character J*^  {Singleton 
vs.  Singleton,  8  B.  Mon,,  367;  Bush  vs.  Madena^s  heirs, 
14  B.  Mon.,  213.) 

When  Mattingly  and  wife  by  appeal  sought  the  judg- 
ment of  this  court  and  obtained  it,  and  its  mandate  was 
entered  in  the  lower  court,  it  was  a  judgment  after  she 
had  arrived  at  age,  and  must  stand,  unless  reviewed  for 
some  of  the  causes  specified  in  section  579,  and  upon  the 
proceedings  as  in  section  581,  Civil  Code. 

This  judgment  of  the  appellate  court,  and  the  circuit 
court  in  pursuance  therewith,  could  not  be  afiected  or 


Digitized  by 


Google 


314  BUSH'S    REPORTS. 

Speak,  &(*.,  vf.  liattinirl.y,  kv, 

vacated  by  the  proceedings  of  Mattingly  and  wife  to 
open  the  original  decree  because  of  her  non-age ;  even 
if  it  were  opened,  still  there  would  be  the  subsequent 
judgment  upon  their  appeal  unopened,  and  which  could 
only  be  retried,  as  before  said,  for  causes  arising  subse- 
quently, as  prescribed  in  sections  579  and  581,  Civil  Code. 
Nor  can  this  conclusion  be  avoided  by  saying  that  no 
judgment  in  the  lower  court  was  rendered  on  the  affirm- 
ance ;  for  if  this  be  true,  still  the  affirmance  stands  as  the 
subsequent  judgment  of  this  court,  and  is  as  effectual  as 
if  the  court  below  had  properly  rendered  judglnent  there- 
on, which  it  should  yet  do. 

And  this  view  of  the  case  shows  the  just  application  of 
the  principle  heretofore  decided  by  this  court  as  to  non- 
resident's right  to  open  a  decree  within  five  years;  yet  if, 
instead  of  applying  for  a  re-trial  within  five  years,  as 
prescribed  in  section  445,  Civil  Code,  as  to  all  defendants 
constructively  summoned,  they  should  appeal  to  this  court, 
that  would  be  an  appearance,  and  a  judgment  thereon 
precludes  them  from  reopening  the  original  judgment 
upon  constructive  service,  because  there 'is  now  a  judg- 
ment upon  actual  appearance.  In  other  words,  the  law 
allows  them  alternate  remedies  to  retry  the  cause — 1. 
By  proper  proceedings  in  the  court  below ;  2.  By  an  ap- 
peal to  this  court ;  but  not  by  both  remedies  and  the  two 
courts  at  the  same  time.     (Salter  vs.  Dunn,  1  Bushj  311.) 

Had  Mrs.  Mattingly  first  sought  the  judgment  of  this 
court  upon  the  first  decree,  before  the  expiration  of  her 
non-age,  and  before  she  and  her  husband  proceeded  to 
reopen  and  retry  the  cause  in  the  lower  court,  she  likely 
would  pot  be  barred  by  the  affirmance ;  but,  as  after  she 
and  her  husband  had  commenced  such  proceedings,  they 
prosecuted  an  appeal  to  this  court,  which  affirmed  the  de- 
cree, and  which  affirmance  is  the  subsequent  judgment  of 
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a  court  having  jurisdiction,  and  also  a  subsequent  judg- 
ment of  the  court  below,  if  it  has  entered  the  proper  order 
on  the  mandate  of  this  court,  she  and  her  husband  are 
barred  by  these  latter  judgments  until  proper  proceedings 
are  taken  to  annul  them. 

Whatever  may  have  been  the  rights  of  Mrs.  Speak  and 
her  children  by  her  last  husband  to  have  had  the  appeal 
abated  because  of  the  pending  suit  of  Mattingly  and  wife, 
yet,  as  they  did  not  seek  its  abatement,  it  must  now  be 
regarded  as  fully  as  efficacious  as  if  no  such  suit  had  been 
pending. 

The  subject-matter  of  litigation,  and  the  issues  in  the 
two  suits,  are  precisely  the  same ;  that  is,  the  alleged  mis- 
take in  the  original  deed,  the  evidence  introduced  in  the 
last  suit,  is  of  the  same  precise  character;  that  is,  facts 
detailed  from  the  recollection  of  witnesses,  and  not  writ- 
ten or  more  permanent  evidence;  the  witnesses  and  facts 
detailed  are  more  numerous,  but  this  is  only  cumulative 
evidence. 

Wherefore,  the  judgment  is  reversed,  with  directions  to 
dismiss  the  proceedings  of  Mattingly  and  wife  to  have  a 
retrial  of  the  original  decree. 

Note. — See  Mattingly  and  wife  vs.  Speak,  ^. — next  case 
after  this. 
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CASE  62— PETITION  EQUITY— JUNE  26,  1867. 

Mattingly  and  wife  vs.  Speak,  &c. 

APPEAL    FROM    NKL80N    CIBCUIT   COURT. 

1 .  A  father  intending  to  convey  land  to  bis  mairied  daughter  and  the  heirs 

of  her  body,  through  mistake  conveyed  it  to  her  husband  and  his 
heirs.  This  deed  is  reformed  after  the  death  of  bottf  grantor  and 
grantee,  upon  clear  and  satisfactory  evidence. 

2.  To  authorize  the  chancellor  to  annul  or  modify  the  terms  of  a  convey- 

ance, or  other  written  instrument,  on  the  ground  of  mistake  as  to  its 
contents  or  legal  effect  when  executed,  such  mittake  mutt  he  establish' 
«rf,  and  must  not  be  a  mere  inference^  from  the  weight  of  evidence. 

E.  E.  McKay,  For  Appellants. 

Johnson  &  Muir,  For  Appellees. 

JUDGE  HARDIN  dblivbrbd  thb  opinion  of  the  court: 

It  is  true,  as  insisted  for  the  appellants,  that  to  author- 
ize the  chancellor  to  annul  or  modify  the  terms  of  a  con- 
veyance or  other  written  instrument,  on  the  ground  of 
mistake  as  to  its  contents  or  legal  effect  when  executed, 
such  mistake  must  be  clearly  established,  and  must  not 
be  a  mere  inference  from  the  weight  of  evidence.  But 
we  think  it  is  satisfactorily  shown  by  the  testimony  of 
McAtee,  the  draftsman,  and  Mrs.  Richie,  the  female  grant- 
or in  the  deed  to  Hagan,  that  the  makers  of  the  deed  did 
not  intend  to  so  convey  the  title  as  in  any  contingency  to 
exclude  their  daughter  or  vest  the  title  in  part  of  her  chil- 
dren to  the  exclusion  of  the  rest.  Whether  it  was  in- 
tended to  vest  a  particular  estate  in  Hagan  or  not,  the 
deed  furnishes  intrinsic  evidence  that  the  controlling  in- 
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tention  of  William  Reed,  in  making  it,  was  to  provide 
for  his  daughter  and  her  children,  charging  her  with 
such  provision  as  an  advancement  out  of  his  estate. 

The  decree  of  the  circuit  court  simply  gives  effect  to 
this  intention,  and  is  not  only  sustained  by  the  direct 
evidence,  but  is  in  accordance  with  those  reasons  and 
motives,  which  may  be  supposed  to  have  influenced  the 
grantors  in  making  a  conveyance,  in  consideration  of 
affection  for  their  daughter,  and  their  natural  obligations 
to  her  and  her  offspring. 

Wherefore,  the  judgment  is  affirmed. 

Note. — The  foregoing  was  not  marked  for  publication 
until  the  decision  was  rendered  in  case  of  Speak,  4^.,  vs, 
Matlingly,  4^.,  which  see  on  page  310. 


The  following  opinion   was   misplaced   when  volume 
three  was  published : 

CASE  63— PETITION   EQUITY— MAY  23,  1868. 

Thomas  vs.  Bertram. 

APPEAL    FROM    LKWI8   CIRCUIT   COURT. 

1.  A  sale  of  a  part  of  a  tract  of  land  by  the  patentees  in  1807,  is  held  to 

have  implied  a  grant  of  an  indispensable  outlet  or  passway  through 
the  remainder  of  the  tract;  and  a  subsequent  purchaser  of  the  then 
unsold  land  is  held  to  have  taken  conveyance  snbject  to  that  inci- 
dental privilege,  and  his  title  passed  to  his  successors  with  the  same 
implied  encumbrance. 

2.  A  right  of  way  used  from  1807,  by  agreement  of  parties  was  slightly 

chaugfd,  and  gates  mutually  put  up  in  1815.  This  arrangement 
being   ratified  by   subaequent   acts,    was  constructively  an   express 
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grant  of  the  easement.  Bhiving  been  enjoyed  and  acquiesced  ,ia 
nntil  1865,  the  circuit  court  proptilj  refused  an  injunction  against 
its  use. 
3.  The  Ihw  implies  a  grant  of  a  passway  from  uninterrupted  and  continued 
enjoyment,  for  more  than  fifty  years,  constructively  adverse,  on  pre- 
sumed claim  of  right. 

Geo.  T.  IIalbert  and 

E.  C.  Phister,  For  Appellant, 

CITED— 
2  Hilliard  on  Real  Property,  p,  10 

TuoMAS  and 

Wadsworth,  For  Appellee, 

CITED— 

2  Met.,  100;  Hall  vs.  McLcod, 

2  Greenlcafs  Ev.,  sec,  658. 

15  -B.  Mon,j  99;  Bowman  vs,  Wickliffc, 

JUDGE  ROBERTSON  delivbrbd  the  opinion  of  the  court: 

This  appeal  seeks  the  reversal  of  a  judgment  dissolving 
an  injunction  granted  to  the  appellant  on  his  petition 
filed  in  August,  1865,  for  enjoining  the  further  use  of  a 
passway  through  his  land  over  which  the  appellee  and 
those  under  whom  he  holds,  had  passed  for  more  than 
fifty  years. 

The  injunction  was  resisted  and  finally  dissolved,  and 
the  appellee  quieted  in  the  continued  use  of  the  passway 
on  the  ground  of  original  nc^r^^^f/^,  subsequent  agreement, 
and  a  grant  also  implied  by  long  use. 

The  testimony  sufficiently  shows  that  both  parties  hold 
under  a  patent  for  one  thousand  four  hundred  and  fifteen 
acres  issued  to  Bullock,  Marshall  &  Marshall,  in  the  year 
1807 ;  that  Solomon  Thomas  first  bought  from  the  pat- 
entees the  tract  of  forty-two  acres,  on  which  the  appellee, 
as  derivative  purchaser,  now  resides ;  that  said  Thomas 
was  in  possession  and  using  a  passv^^ay  when  the  appel- 
lant's remote  vendor,  William  Cottingham,  bought  from 
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the  Bame  patentees  an  adjoining  tract  through  which 
Thomas  passed ;  that  such  passway  was  a  necessary 
outlet  to  the  public  road  leading  to  the  court-house; 
that  all  subsequent  purchasers  of  the  tract  of  forty-two 
acres  used  the  passway  for  several  years  without  objec- 
tion by  Cottingham,  except  on  one  occasion,  when,  more 
than  twenty  years  before  the  institution  of  this  suit,  he 
objected,  and,  being  informed  by  counsel  that  he  could 
not  availably  deny  the  right,  he  seemed  to  acquiesce,  and 
said  that  he  supposed  that  the  right  was  established  ;  that 
in  1815  the  way  was,  by  agreement,  slightly  changed  to 
its  present  location, and  gates  mutually  put  up;  and  that, 
afterwards,  Cottingham  assisted  the  appellee  in  righting 
and  repairing  the  way  thus  designated  and  yet  used;  that 
the  appellant,  as  remote  vendee,  succeeded  Cottingham, 
and  that  neither  he  nor  any  intermediate  occupant  seem- 
ed to  question  the  appellee's  right  until  this  suit  was 
brought. 

From  these  facts  the  following  legal  deductions  seem 
to  this  court  inevitable  : 

1.  The  sale  to  S.  Thomas  implied  a  grant  of  the  indis- 
pensable outlet  through  the  then  unsold  land  of  the 
patentees,  as  afterwards  conveyed  to  Cottingham. 

2.  Cottingham  took  his  conveyance  subject  to  that  in- 
cidental privilege,  and  his  title  passed  to  his  successors 
with  the  same  implied  encumbrance. 

3.  The  arrangement  of  1815,  as  ratified  by  subsequent 
acts,  was  constructively  an  express  grant  of  the  ease- 
ment. 

4.  The  law  implies  a  grant  from  uninterrupted  and  con- 
tinued enjoyment  for  more  than  fifty  years  constructively 
adverse  on  presumed  claim  of  right  to  the  way,  as  now 
claimed  by  the  appellee  and  adjudged  to  him  by  the  cir- 
court  court. 
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The  only  opposing  testimony  is  that  of  Cottingham 
himself,  who,  as  warrantor,  was  interested  in  the  result 
of  this  litigation,  and  does  not  appear  to  have  been 
made  competent  by  any  release  executed  before  his  dep- 
osition was  taken,  or  even  yet  ever  delivered ;  but,  had 
he  been  competent,  his  testimony,  if  credible,  is  clearly 
outweighed  by  preponderating  evidence  and  presump- 
tions. 

Oar  conclusion  is,  that  there  is  no  error  in  the  dissolu- 
tion of  the  injunction,  nor  in  the  decretal  assurance  of 
quiet  enjoyment  hereafter. 

And,  perceiving  no  other  available  error,  our  judgment 
is  that  the  decree  be  affirmed. 
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CASE  1— MANDAMUS— DECEMBER  9. 

Johnsoa  vs.    The  Auditor. 

▲PPBAL   FBOM   FRANKLIN   CIRCUIT  COURT. 

If  a  justice  of  the  peace  presides  at  more  than  one  examining  conrt  on  th« 
same  day,  he  is  entitled  to  the  two  dollars  per  daj  for  each  case,  to 
be  paid  out  of  the  Treasury.  {RevUed  StatuteSy  Myert^  SuppUmmt 
155-6.) 

W.  C.  GooDLOE,  For  Appellant, 

CITED— 
Act  of  February  17,  1858,  1  Stanton,  537. 
Act  of  February  24,  1865,  Myers'  Sup.,  155-6. 
Myers'  Supplement,  381,  123,  420. 
VOL.  rv — 21 
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John  Rodman,  Attorney  General,  For  Appellee, 

CITED— 
Revised  Statutes ^  1  Stanton^  537 ;  Myers*  Sup.^  155-6. 

JUDGE  PETERS  dblivbrbd  thb  opinion  or  thb  court: 

The  only  question  presented  by  this  appeal  is,  whether 
a  justice  of  the  peace  who  presides  at  an  examining 
court  is  by  law  allowed  only  two  dollars  per  day^  al- 
though he  may  preside  at  two  or  more  examining  courts 
on  the  same  day. 

The  language  of  the  statute  is,  a  justice  of  the  peace, 
'^  for  presiding  at  examining  court  per  day,  to  be  paid  out 
of  the  Treasury,  two  dollars."     (Mycrs^  Sup,,  155-6.) 

Examining  court^  have  not  stated  times  fixed  by  law  to 
flit,  but  are  convened  and  held  as  the  necessity  or  exi- 
gency of  particular  cases  may  require ;   and   it  is   cer- 
tainly true,  that  if  a  justice  of  the  peace  should  preside 
at  an  examining  court  which  should  consume  but  one 
hour,  under  the  statute  cited,  he   would  be  entitled    to 
receive  two  dollars  therefor;  but  if  the  trial  should  occu- 
py six  or  any  number  of  days,  he  would  be  entitled  only 
to  two  dollars  per  day.     But  neither  the  literal   inter- 
pretation of  the  language  nor  its  intention  limits  the  fees 
of  the  justice  to  two  dollars  per  day  when  he  presides  at 
more  than  one  examining  court.     If  it  had  read  for   pre- 
siding at  an  examining  court,  two  dollars  per  day,  there 
would  have  been  less  ambiguity  and  difficulty  as  to   its 
meaning,  as  it  would  then  have  indicated  that  the  justice 
of  the  peace  was  entitled  to  two  dollars  for  each  exam- 
ining court  at  which  he  presided  in  a  day ;  and,  without 
the  word  "<in,"  the  sentence  is  ungrammatical,  and    not 
euphonious.     We  conclude,  therefore,  that  it  was  omitted 
by  mistake;  and  with  it  inserted,  the  meaning  would  be 
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clear,  that  for  presiding  at  one  or  each  examining  court, 
two  dollars  per  day. 

Wherefore,  the  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  not  inconsistent  with 
this  opinion. 


CASK  2—PETITION  ORDINARY— DECEMBER  9. 

Morgan,   &c.,   vs.   Yance. 

APPEAL   FROM    FATBTTl   OIRO0IT  COOBT. 

1 .  All  State,  district,  county,  city,  and  town  officers  within  this  Gommon- 

wealtb  are  required  by  section  1,  article  8,  State  Constitution,  to  take 
the  dueling  oath  tbereiu  prescribed.  This  oath  cannot  be  dispensed 
with  by  legislative  enactment. 

2 .  Persons  deprived  of  the  right  to  hold  any  office  of  honor  or  profit  in 

this  Coitimon wealth,  as  provided  in  section  20,  article  8,  State  Con- 
stitution, by  participating  in  a  duel,  or  a  challenge  to  fight  a  duel, 
cannot,  by  lawy  be  rendered  eligible  to  any  such  office.  These  righU 
€tnd  priviUgee  may  be  restored  by  the  pardon  of  the  Governor,  after 
five  years  from  the  time  of  the  offense.  (Seelion  21,  article  8,  State 
Constitution.) 

3.  The  power  conferred  upon  the  General  Assembly  to  prescribe  the  quali- 

fications of  certain  officers,  as  provided  in  sections  6  and  10,  article  6, 
State  Constitution,  does  not  include  or  authorize  the  removal  by  law 
of  disabilities  imposed  by  the  Constitution. 

4.  If  an  officer  is  eligible,  and  has  taken  such  oath  as  is  required  by  law — 

the  law  creating  the  office  not  requiring  the  dueling  oath  prescribed 
in  the  Constitution — his  acts  are  not  void,  because  he  did  not  take 
said  dueling  oath.  (Marburg  vs.  Madison,  1  Cranck,  163;  United 
States  vs.  Le Baron,  19  How.,  73;  Same  vs,  Stewart,  19  How,,  794; 
Bice,  j-c,  vs.  Commonwealth,  3  Bush,  14.) 
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6.  If  the  oflScer  be  eligible,  and  be  bat  taken  sucb  oatbs  as  be  supposed  to 
be  required,  and  regards  bis  installation  as  regular,  be  inigbt  be  deemed 
an  officer  de  jure  as  well  as  de  facto  until  a  regular  proceeding  and 
judgment  declaring  bis  office  Tacant;  but — 

6.  If  the  incumbent  was  ineligible,  his  claim  to  the  office  and  discbarge  of 

its  duties,  bowerer  regular  bis  installation,  are  no  protection  to  him, 
and  in  a  suit  to  bold  him  responsible  be  cannot  justify  under  his 
office.  {Rodman  v$.  Hareourt  jr  Cbrtco,  4  B.  Mon,^  224;  Patterion  vt. 
Miller,  ^c,  2  Met,  493.) 

7.  So  far  as  the  Constitution  requires  of  all  officers  to  take  the  prescribed 

oath,  and  so  far  as  it  provides  disqualifications  upon  acts,  and  not 
upon  judgment  of  conviction,  the  Constitution,  as  the  supreme  law 
of  the  land,  executes  iUelf  without  any  extraneous  aid  by  way  of 
legislation,  nor  can  its  requirements  be  so  defeated. 

Huston  &  Mulligan,  For  Appellants, 

CITED— 

1  Mei.j  565 ;  Tipton  vs.  Chambers, 

Constitution  of  Kentucky,  sec.  1,  article  8,  sec.  6,  article 

6;  1  Angell  4*  Ames  on  Corporations ,  sees.  30,  37. 
WUcock  on  Corporations,  12  Law  Library,  sec.  598,  S^c. 
Sess.  Ads  1867-8,  vol.  I, pp.  306,  582. 

2  Kent's  Com.,  s.  p.  295,  sec.  13. 

9  Johnson's  R.,  135 ;  McKinstry  vs.  Tannqr. 
19  Pickering,  436;  Sprague  vs.  Bailey. 

Z.  Gibbons,  For  Appellee, 

CITED— 

3  Met.,  321 ;  Revill  vs.  Pettit. 

1  Met.,  565 ;  Tipton  vs.  Chambers. 

1  Met.,  395;  Brandeis  vs.  Stevxirt. 

5  Dana,  596 ;   Williams  vs.  Wilson. 

Act  of  February  18, 1868,  Sess.  Acts,  vol.  1,  582;  lb.,  300. 

Constitution  of  Ky.,  sees.  1,  3,  7,  11,  20,  15,  article  8, 

sec.  1,  article  6. 
Revised  Statutes,  sec.  13,  chapter  71,2  Stanton ^    192; 

also  1  Stanton,  sec.  1,  186,  192,  246,  253,  307. 
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2  Mel.f  3 ;  Megowan  vs.  Commonwealth, 
2  Stoan  {Tenn.)j  87  ;  Pearce  vs.  Hawkins. 
4  Md.  R.y  189;   Thomas  vs.  Owen. 

CHIEF  JUSTICE  WILLIAMS  dbliverid  the  opinion  op  the  ooobt: 

Appellee  sued  appellants  for  a  staUion,  averred  to  be 
worth  one  thousand  dollars,  and  claimed  one  hundred 
dollars  for  his  detention.  Appellant,  Morgan,  justified 
his  taking  possession  and  detention  of  the  horse,  as  col- 
lector of  the  city  of  Lexington,  and  because  Vance  owed 
the  city  for  local  taxes  seven  dollars. 

It  appeared  from  the  pleadings  that  Morgan  had  exe- 
cuted the  proper  bond,  and  entered  upon  the  discharge  of 
his  official  duties,  after  his  election  in  March,  18G8,  but 
that  he  had  taken  no  other  oath  of  office  than  the  one 
prescribed  by  the  amendatory  act  of  February  18,  1868, 
to  the  city  charter  (1  Ses.  Ads,,  582),  which,  as  to  the  col- 
lector only,  requires  that  he  should  swear  faithfully  to  dis- 
charge the  duties  of  his  office,  support  the  Constitution  of 
the  United  States,  and  be  true  and  faithful  to  the  Com- 
monwealth of  Kentucky,  leaving  off  the  dueling  oath  as 
prescribed  by  section  1,  article  8,  State  Constitution, 
which  requires  that  "a//  officers,  before  they  enter  upon 
the  execution  of  the  duties  of  their  respective  offices  ♦ 
♦  *  shall  take  the  following  oath  or  affirmation,"  which, 
among  other  things,  requires  that  officers  shall  swear  or 
affirm,  "that,  since  the  adoption  of  the  present  Constitu- 
tion, I,  being  a  citizen  of  this  State,  have  not  fought  a  duel 
with  deadly  weapons,  within  this  State  nor  out  of  it,  with 
a  citizen  of  this  State  ;  nor  have  I  sent  or  accepted  a  chal- 
lenge to  fight  a  duel  with  deadly  weapons  with  a  citizen 
of  this  State ;  nor  have  I  acted  as  second  in  carrying  a 
challenge,  or  aided  or  assisted  any  person  thus  ofiend- 
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ing."  And  by  section  20,  same  article,  it  is  provided,  that 
"  any  person  who  shall,  after  the  adoption  of  this  Consti- 
tution, either  directly  or  indirectly,  give,  accept,  or  know- 
ingly carry  a  challenge  to  any  person  or  persons,  to  fight 
in  single  combat,  with  a  citizen  of  this  State,  with  any 
deadly  weapon,  either  in  or  out  of  the  State,  shall  be  de- 
prived of  the  right  to  hold  any  office  of  honor  or  profit  in 
this  Commonwealth^  and  shall  be  punished  otherwise  in  such 
manner  as  the  General  Assembly/  may  prescribe  by  law.^^ 

*'  All  officers"  are  required  to  take  said  oath.  If  the 
term  "  all  officers^^  as  used  in  section  1  of  this  article,  was 
of  doubtful  import,  section  20  would  remove  all  uncer- 
tainty, as  it  forfeits  the  right  of  any  one,  who  shall  so  en- 
gage in  a  duel  or  challenge,  to  hold  "  any  ojice  of  honor  or 
pro/it  in  this  Commonwealth;^^  not  that  it  must  be  a  State 
or  county  office,  connected  with  the  public  service,  but  if 
it  be  any  office  of  honor  or  profit  within  the  Common- 
wealth. 

If  this  needed  further  illustration,  the  fact  that  town 
and  city  officers  were  regarded  as  officers  within  this 
general  designation  would  be  found  in  section  6,  article 
6,  Constitution,  which  provides  theit^^  officers  for  towns  and 
cities  shall  be  elected  for  such  terms,  and  in  such  manner, 
and  with  such  qualifications,  as  may  be  prescribed  by 
law."  Having  designated  such  as  officers  in  this  article, 
it  can  hardly  be  conceived  that  these  were  not  intended 
to  be  embraced  by  the  general  language  in  the  subse- 
quent article  8. 

But  it  is  said  the  qualifications  of  these  town  and  city 
officers  are'  to  be  prescribed  by  law,  and  this  is  true ;  but 
this  in  nowise  intended  to  confer  upon  the  Legislature 
the  power  to  remove  constitutional  disqualifications;  to 
prescribe  qualifications  is  a  difi*erent  thing  to  the  removal 
of  disabilities.     Under  the  power  to  prescribe  qualifica- 
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tions,  the  Legislature  could  not  authorize  the  election  of  ^ 
a  non-resident  citizen  of  another  State,  nor  a  person  of, 
African  descent,  nor  one  convicted  of  an  infamous  crime, 
but  may  prescribe  additional  qualifications  as  to  those 
constitutionally  eligible  to  office,  or  rather  as  to  those 
not  constitutionally  ineligible. 

So  by  section  10,  article  6, "the  General  Assembly  may. 
provide  for  the  election  or  appointm;ent,  for  a  term  not^ 
exceeding  four  years,  of  such  other  county  or  districts 
ministerial  and  executive  officers  as  shall,  from  time  to 
time,  be  necessary  and  proper;"  but  this  wrill  not  author- 
ize the  Legislature  to  allow  by  law  persons  to  hold  such 
offices  as  are  inhibited  by  the  Constitution  from  holding 
any  office  of  honor  or  profit  within  the  State. 

The  Constitution  is  consistent  with  itself;  and  when  it 
attaches  a  disqualification  to  the  holding  of  any  office,  it 
is  not  to  be  construed  as  meaning  that  the  Legislature 
may  remove  this  under  the  power  to  prescribe  the  quali- 
fication as  to  such  offices  as  it  may  create. 

This  is  made  the  more  palpable  by  section  21,  article 
8^  Constitution,  which  authorizes  the  Governor,  after  five 
years  from  the  time  of  the  offense,  to  pardon  those  who  may 
have  participated  in  anywise  in  a  duel,  and  which  is  "  to 
restore  him  or  them  to  all  the  rights,  privileges,  and  im- 
munities to  which  he  or  they  were  entitled  before  such 
participation.  And  upon  the  presentation  of  such  pardon^ 
the  oath  prescribed  in  the  first  section  of  this  article  shall  be 
varied  to  suit  the  case,^^ 

It  is  the  pardon  which  is  to  restore  them,  and  this  can 
only  be  granted  by  the  Governor,  and  that  not  within  five 
years  of  the  ofiense,  and  the  oath  is  not  to  be  varied  until 
tb^  pardon. 

The  policy  of  the  Constitution  was  to  suppress  the 
c^ondemned  practice  of  dueling;  first,  by  requiring  of  all 
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officers  to  swear  they  have  not  participated  in  such; 
next,  by  attaching  a  disqualification  to  hold  any  office  of 
honor  or  profit,  beyond  any  remedy,  for  five  years,  and 
then  not  until  pardoned  by  the  Governor. 

It  is  not  perceived  why  the  Legislature  may  not  quite 
as  easily  waive  the  necessity  of  swearing  that  the  officer 
will  support  the  Constitution  of  the  United  States,  or  that 
he  will  be  true  and  faithful  to  the  Constitution  and  laws 
of  the  State,  as  to  set  aside  the  necessity  of  taking  this 
dueling  oath.  If  they  may  do  the  one,  so  they  can  do  the 
other,  until  all  the  constitutional  requirements  may  be 
removed  by  legislative  enactment,  to  meet  some  emer- 
gency or  private  interest.  But  it  neither  appears  in  the 
pleadings  nor  proof  that  Morgan  is  so  constitutionally 
disqualified ;  and,  although  if  he  is  so  ineligible,  this  en- 
actment cannot  render  him  eligible,  nor  waive  the  neces- 
sity of  his  taking  the  dueling  oath;  yet,  if  he  is  not 
ineligible,  the  failure  to  take  it,  as  it  was  dispensed  with 
by  said  enactment,  would  not  render  his  acts  void.  As 
held  by  the  Supreme  Court  of  the  United  States  in  Mar- 
bury  vs.  Madison,  1  Cranch,  163 ;  U.  S.  vs.  LeBaron,  19 
How.,  73 ;  Same  vs.  Stewart,  same,  79,  when  a  person  has 
been  nominated  to,  and  confirmed  by  the  Senate,  and  his 
commission  signed,  his  appointment  is  complete,  and  on 
complying  with  the  conditions  of  the  law  his  right  to 
enter  upon  the  discharge  of  its  duties  and  enjoy  the 
office  is  perfect;  but  this  in  nowise  determines  that  if 
he  should  fail  to  pursue  every  direction,  of  either  the 
Constitution  or  laws,  that  his  official  acts  would  be  void 
and  his  office  vacant. 

In  Rice  vs.  Commonwealth  (3  Bush),  this  court  held  the 
official  acts  of  the  police  judge  of  Owingsville  good, 
though  he  had  taken  the  official  oaths  before  a  notary 
public,  who  had  no  legal  authority  to  administer  such 
oaths,  though  this  was  in  a  collateral  proceeding. 
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If  the  officer  be  eligible,  and  he  has  taken  such  oaths 
as  he  supposed  to  be  required,  and  regards  his  installation 
as  regular,  he  might  be  deemed  an  officer  de  jure  as  well 
as  de  facto,  until  a  regular  proceeding  and  a  judgment 
declaring  his  office  vacant.  But  as  was  held  by  this 
court  in  Rodman  vs.  Harcourt  4*  Carico  (4  B.  Mon,, 
324),  when  the  incumbent  was  ineligible,  his  claim  to 
the  office  and  discharge  of  its  duties,  however  regular 
his  installation,  are  no  protection  to  him,  and  in  a  suit 
to  hold  him  responsible  he  cannot  justify  under  his  of- 
fice. So,  also,  it  was  held  by  the  Supreme  Court  of 
Tennessee,  in  Pearce  vs,  Hawkins  (2  Swan,  87). 

In  this  case,  Morgan  had  taken  the  only  oath  which  he 
supposed  was  requisite.  His  election  and  installation  into 
office  appear  regular  in  all  things  else.  It  nowhere  appears 
in  the  case  that  he  was  ineligible,  or  that  he  could  not 
take  the  dueling  oath  if  it  be  required;  and  as  if,  upon 
proper  proceedings  to  vacate  his  office,  because  he  had 
not  taken  said  oath,  it  should  appear  before  the  trial  that 
he  had  so  taken  it,  we  cannot  doubt  but  that  this  would 
defeat  any  judgment  of  vacation.  We  regard  the  judg- 
ment sustaining  a  demurrer  to  Morgan's  answer  as  erro- 
nous,  also  the  judgment  in  plaintiff's  favor  upon  the 
submission  of  the  facts  to  the  court.  But  upon  the  re- 
turn of  the  cause,  either  party  should  be  permitted  to 
amend  their  pleadings — the  plaintiff  to  aver  that  Mor- 
gan is  constitutionally  ineligible  to  said  office,  because 
falling  within  the  denunciations  of  sections  20  and  21, 
article  8,  State  Constitution,  if  this  be  the  fact;  and 
Morgan  permitted  to  amend  and  show  that  he  has  taken 
said  dueling  oath,  if  the  parties  should  so  desire,  within 
a  reasonable  time. 

We  regard  the  jurisdiction  of  this  court  clear  upon  the- 
facts  of  this  case. 
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So  far  as  the  Constitution  requires  of  all  officers  to  take 
the  prescribed  oath,  and  so  far  as  it  provides  disqualifica- 
tions upon  acts  and  not  upon  judgment  of  conviction,  the 
Constitution,  as  the  supreme  law  of  the  land,  executes 
itself  without  any  extraneous  aid  by  way  of  legislation, 
nor  can  its  requirements  be  so  defeated. 

The  case  of  Thomas  vs.  Owens  (4  Md,j  191)  has  but 
little,  if  any,  application  to  this  case.  It  involved  the 
question,  under  the  Constitution  and  laws  of  Maryland, 
when  the  comptroller  was  to  be  deemed  in  office,  and 
from  what  time  his  salary  began,  whether  at  the  date 
of  his  election  or  the  date  of  taking  the  official  oaths. 

Wherefore,  the  judgment  is  reversed,  with  directions 
for  further  proceedings  consistent  herewith. 
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CASE  3— INDICTMENT— DECEMBER  10. 


113  saij 

McBride   vs.   Commonwealth.  n^^ 

APPEAL    FROM    HINDBBSOM    CIRCUIT   COURT. 

1 .  The  grand  jury,  under  section  36,  article  4,  of  the  Constitution,   has 

jurisdiction  to  return  an  indictment  against  a  jailer  *^/or  permitting 
the  jail  to  become  so  filthy  at  to  endanger  the  con^forty  healthy  and  lives 
of  the  prisoners,'^ 

2.  Whatever  may  be  the  powers  of  the  county  judge  to  impose  fines  upon 

a  jailer  for  a  violation  of  the  rules  prescribed  by  the  county  court  for 
a  willful  neglect  of  oflBcial  duty,  an  indictment  is  a  proper  remedy 
provided  by  the  Constitution  (see,  36,  art,  4) ;  and  being  so  provided, 
no  legislative  enactment  is  necessary  to  give  the  grand  jury  juris- 
diction. 

Note  by  Reporter. — This  case  overrules  Commonwealth  vs.  Mitchell 
(3  Bush,  39),  so  far  as  it  is  inconsistent  with  the  opinion  in  this  case. 

3.  As  the  judgment  and  conviction  of  the  jailer  on  an  indictment  for  will- 

ful neglect  of  official  duty,  in  permitting  the  jail  to  become  so  filthy, 
&c.,  was  only  for  a  fine,  the  court  does  not  say  or  intimate  whether 
the  oflfice  became  vacant  on  the  judgment  and  conviction,  by  virtue  of 
the  express  terms  of  the  Constitution. 

John  W.  Crockett,  For  Appellant. 

John  Rodman,  Attorney  General,  For  Appellee, 

CITED— 
Criminal  Code,  sec.  349. 

CHIEF  JUSTICE  WILLIAMS  dbltyirbd  the  opinion  or  the  court: 

Appellant,  being  jailer  of  Henderson  county,  was  in- 
dicted, tried,  and  found  guilty  of  willful  neglect  of  his 
official  duties,  in  permitting  the  jail  to  become  so  filthy 
as  to  endanger  the  comfort,  health,  and  lives  of  the  pris* 
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oners  tbeh  in  his  custody^  and  a  fine  of  seventy  dollars 
assessed  against  him,  from  which  he  prosecutes  this  ap- 
peal. 

The  only  error  assigned  is,  that  the  grand  jury  had  no 
jurisdiction  of  the  case,  as  exclusive  jurisdiction  belonged 
to  the  county  court,  by  virtue  of  section  11,  chapter  91, 
2  Stanton's  Revised  Statutes,  349,  which  enacts  that '^  it 
shall  be  the  duty  of  the  county  court,  from  time  to  time, 
to  prescribe  rules  for  the  government  and  cleanliness  of 
the  jail,  and  the  comfort  and  treatment  of  prisoners;  and 
the  judge  of  the  county  court  shall  inspect  the  jail  at 
least  once  a  month,  and  shall  have  power,  by  fine  or 
otherwise,  to  enforce  the  rules,  and  punish  the  jailer  for 
neglect  thereof  or  disobedience  thereto." 

By  section  9,  same  chapter,  the  county  court  "shall 
have  power  to  suspend  the  jailer  of  the  county  from  act- 
ing as  such  for  such  period  as  it  may  deem  right,  when 
the  public  interest  shall  imperatively  demand  the  same." 

By  section  36,  article  4,  State  Constitution,  it  is  pro- 
vided, that  "judges  of  the  county  court  and  justices  of 
the  peace,  sheriffs,  coroners,  surveyors,  jailers^  county 
assessor,  attorney  for  the  county,  and  constables,  shall  be 
subject  to  indictment  or  presentment  for  malfeasance  or 
misfeasance  in  office,  or  willful  neglect  in  the  discharge  of 
their  official  duties^  in  such  mode  as  may  be  prescribed  by 
law,  subject  to  appeal  to  the  Court  of  Appeals;  and, 
upon  conviction,  their  offices  shall  become  vacant." 

In  Norton  vs.  Commonwealth  this  court  held,  that  the 
words  in  said  section,  "in  such  mode  as  may  be  pre- 
scribed by  law,"  refer  to  official  duties  that  may  be  so. 
prescribed,  ai)d  that  the  officers  named  therein  are  sub- 
ject to  indictment  by  the  terms  of  the  Constitution,  and 
that  it  is  not  necessary  there  should  be  any  enactment  by 
the  Legislature  declaring  the  mode  of  proceeding  in  such 
cases. 
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And  in  Lowe  vs.  Commonwealth  (3  Met,y  238)  this  court 
held,  that  the  Legislature  could  not  authorize  the  county 
judge  or  county  court  to  permanently  suspend  the  jailer, 
and  declare  his  ofHce  vacant,  because  such  enactment 
would  conflict  with  said  provision  of  the  Constitution, 
which  authorized  an  ouster  from  the  office  on  an  indict- 
ment and  judgment  of  conviction,  or  by  imj^achment 
alone. 

It  is  plain,  therefore,  whatever  may  be  the  powers  of 
the  county  judge  to  impose  fines  for  a  violation  of  the 
rules  prescribed  by  the  county  court,  that,  for  a  willful 
neglect  of  official  duty,  an  indictment  is  a  proper  remedy 
provided  by  the  Constitution ;  and,  being  so  provided  by 
the  supreme  law  of  the  land,  no  legislative  enactment  is 
necessary  to  give  the  grand  jury  jurisdiction. 

In  this  case,  the  judgment  is  alone  for  the  fine  assessed; 
whether  the  office  became  vacant  on  the  judgment  of 
conviction  for  willful  neglect  of  official  duty,  by  virtue  of 
the  express  terms  of  the  Constitution,  we  need  not  say 
nor  intimate ;  but  that  the  grand  jury  had  jurisdiction  of 
the  offense  is  clear;  and  as  no  exception  was  taken  to 
the  evidence  or  ruling  of  the  court,  and  no  bill  of  excep- 
tion containing  the  evidence  or  instructions  is  in  the  case, 
we  cannot  disturb  the  judgment. 

Wherefore,  it  is  affirmed. 
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Peiiit  k  Co.  T8.  Pint  National  Bank  of  Memphis. 


V 


CASK  4-  PETITION  EQUITY— DECEMBER  10. 

Petitt  &  Co.  vs.  First  National  Bank  of  Mem- 


phis. 


APPEAL   PROM   L0UI8VILLB  OHAMCBBT   COURT. 


1.  A  Stockholder  in  a  bank  is  a  competent  witness  for  the  bank  {Oml 
Code,  tec.  675;  Covington  and  Lex.  i2.  i2.  Co,  V8.  Ingles^  lb  B.  Mon.y 
641;  Lackey  vt.  Richmond  and  Lancatier  T.  P.  R.  Co.,  11  B.  Mon.^ 
48);  and  buwever  the  interest  of  the  witness  might  be  regarded  aa 
affecting  his  credit,  in  this  case  the  circuit  court  rightly  oTerruled 
the  exception  to  his  deposition,  and  especially  so,  as  be  is  shown  to 
have  been  indemnified  against  loss,  by  the  result  of  the  suit,  by  the 
corporation  of  which  he  was  a  member. 

t.  It  in  es.>iential  to  the  existence  of  a  pledge  that  the  pledgee  should  hare 
actual  or  constructive  possession  of  the  property  pledged ;  but — 

3.  To  constitute  a  valid  lien  by  a  pledge  of  property,  it  is  not  necessary 

that  the  legal  title  should  be  transferred  as  in  case  of  a  mortgage; 
on  the  contrary,  the  title  generally  remains  in  the  pledgor.  (2  Par* 
sons  on  Contracts^  page  113.) 

4.  Property  in  transitu  may  be  pledged  by  the  delivery  of  bills  of  lading 

therefor  Such  delivery  of  the  bills  of  lading  is  considered  as  a  con- 
structive or  symbolical  delivery  of  the  property.  A  lien  is  created  by 
such  a  pledge  and  delivery. 

5.  Shippers  pf  cotton  from  Memphis,  Tenn.,  to  Boston,  Mass.,  drew  drafts 

opon  their  consignees,  and  discounted  them  in  bank  at  Memphis,  by 
pledging  the  cotton  by  a  delivery  of  the  bills  of  lading  therefor;  the 
cotton  was  subsequently  attached  in  transitu  at  Louisville,  Ky.,  by 
creditors  of  the  shippers.  Held — That  the  bank  had  a  lien  which  had 
preference  over  the  attachment  liens. 

I.  &  J.  Caldwell,  and 

Barnett  &  Edwards,  For  Appellants, 

CITED— 

Civil  CodCy  sec.  257. 

3  Danay  135;  Brummel  vs.  Stockton, 

1  DuvaU,  28 ;  Bobbins  vs,  Oldham. 
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1  Parsons  on  Contracts,  290,  606 ;  3  lb.,  487,  342-4. 

1  Peters,  475 ;  Conrad  vs.  AtlaiUic  Ins.  Co. 
Angell  on  Carriers,  sec.  508. 

2  Head  (Term  R,),  187 ;   Woodruff" vs.  Nash,  and  Chat. 

R.  R. 
10  Smead  ^  Marsh  {Miss.  R.);  Bonner  vs.  Marsh. 
1  Term  R.,  205;  Caldwell  vs.  Ball. 
4  Pickering  {Mass.  R.),  205 ;  Stone  vs.  Swift. 
1  Campbell,  369 ;   Waring  vs.  Cox. 

7  East.,  249 ;  Rushforth  vs.  Hadfield. 

3  Term  R.,  119;  Kimball  vs.  Craig. 

1  Smith's  Leading  Cases,  752 ;  Lickbarrow  vs.  Mason. 

2  English,  197 ;  Clark  vs.  Chipman. 
17  Mass.,  210;  Lainfair  vs.  Sumner. 
Story  on  Conflict  of  Laws,  76,  238. 

J.  B.  KiNKEAD,  and 

Thos.  B.  Fairleigh,  For  Appellee, 

CITED— 
1  Parsons  on  Shipping,  pages  134,  138,  140. 
1  Smith's  Leading  Cases,  751 ;  Lickbarrow  vs.  Mason. 
Smith's  Mercantile  Law,  pages  378-80,  and  notes. 

3  Kent,  side  page  724,  note  a. 

1  Peters,  637  ;   Conrad  vs.  Atlanta  Ins.  Co. 

2  Kent,  side  page  549,  note  a;  lb., page  578. 
12  Pickering  300-1 ;  Allen  vs.  Williams. 

2  Wash.  C.  C,  283-89;   Walter  vs.  Ross. 

8  Pick.,  101  ;  Low  vs.  DeWolf. 
Civil  Code,  sees.  257,  675. 
Story  on  Bailments,  sec.  297. 

1  Metcalfe,  405 ;  Short  vs.  Tinslcy. 
6  Dana,  183 ;  Daniel  vs.  Morrison. 

JUDGE  HARDIN  dblivbrbd  thb  opinion  op  the  court: 

A  check  drawn  by  CJark,  Bigelow  &  Co.  on  the  First 
National  Bank  of  Memphis,  Tennessee,  payable  to  J.  T. 


Digitized  by 


Google 


886  BUSH'S    REPORTS. 

Petitt  k  Co.  vs.  First  National  Bank  of  Memphis. 

Petitt  &  Co.,  for  two  thousand  nine  hundred  and  twenty- 
nine  dollars  and  seventy-six  cents,  dated  the  29th  day  of 
October,  1866,  having  been  protested  for  non-payment, 
said  Petitt  &;  Co.  brought  this  suit  against  the  drawers 
in  the  Louisville  chancery  court,  and  obtained  an  order 
of  attachment  against  their  property,  which  was  levied, 
by  the  marshal  of  the  court,  on  forty-six  bales  of  cot- 
ton in  the  possession  of  the  Louisville  and  Nashville 
Railroad  Company,  which  had  been  shipped  over  said 
road  by  the  Great  Western  All-rail  Cotton  Express  by 
said  Clark,  Bigelow  &  Co.  from  Memphis,  and  consigned 
to  Thayer,  Bingham  &  Co.,  of  Boston,  Massachusetts. 

The  First  National  Bank  of  Memphis  was,  on  its  peti-  I 

tion,  made  a  party  to  the  action,  and  claimed  the  cotton, 
or  a  lien  thereon  paramount  to  that  acquired  by  the  levy 
of  the  attachment,  on  the  grounds  that  said  Clark,  Bige-  ( 

low  &  Co.,  being  the  owners  of  said  cotton,  and  desiring 
to  obtain  money  on  the  faith  thereof,  had  produced  to 
said  bank  the  bills  of  lading  of  said  express  company, 
showing  that  it  had  received  the  cotton  and  undertaken 
to  transport  it  to  said  Thayer,  Bingham  &  Co.,  together 
with  a  letter  of  said  consignees,  authorizing  said  Clark, 
Bigelow  &  Co.  to  draw  on  them  for  part  of  the  value  of 
the  cotton,  and  deposited  said  bills  of  lading  and  letter  of 
credit  with  the  bank  for  the  purpose  of  transferring  the 
cotton  to  the  bank ;  and  that,  on  the  faith  and  security 
thereof,  said  bank  discounted  and  advanced  to  said  Clark, 
Bigelow  &  Co.  the  proceeds  of  two  bills  of  exchange 
drawn  by  them  on  their  said  consignees,  one  of  them  be- 
ing for  three  thousand  six  hundred  and  fifty  dollars  and 
the  other  for  two  thousand  three  hundred  dollars,  which 
were  protested  for  non-payment  in  consequence  of  the 
detention  of  the  cotton  under  the  levy  of  said  attach- 
ment. 
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To  prevent  loss  or  deterioration  in  the  value  of  the 
cotton,  the  court  ordered  it  to  be  sold  during  the  pend- 
ency of  the  suit,  and  finally  adjudged  to  the  bank  the 
entire  proceeds  of  the  sales,  which  were  insufficient  to 
pay  the  debt  of  the  bank.  From  that  judgment  Petitt 
&  Co.  have  appealed  to  this  court. 

The  material  facts  alleged  and  relied  upon  by  the  bank 
were,  we  think,  sufficiently  proved ;  and  although  one  of 
its  principal  witnesses,  C.  P.  Norris,  appears  to  have  been 
largely  interested  as  a  stockholder  in  the  bank,  accord- 
ing to  section  675  of  the  Civil  Code  he  appears  to  have 
been  a  competent  witness  {Covington  and  Lexington  Rail- 
road  Company  vs.  Ingles,  15  B.  Mon,,  641;  Lackey  vs.  Rich* 
mond  and  Lancaster  Turnpike  Road  Company,  11  B,  Mon., 
48) ;  and  however  the  interest  of  the  witness  might  be 
regarded  as  affecting  his  credit,  we  think  the  court  rightly 
overruled  the  exception  to  his  deposition,  and  especially 
so,  as  he  is  shown  to  have  been  indemnified  against  loss^ 
by  the  result  of  the  suit,  by  the  corporation  of  which  he 
was  a  member. 

The  main  and  controlling  question  presented  for  our 
determination  is,  whether  the  deposit  of  the  bills  of  lading 
with  the  bank  without  assignment  or  other  writing,  and 
without  actual  delivery  of  the  cotton,  was  a  sufficiei^t 
transfer  to  pledge  the  cotton  to  the  bank  as  security  for 
the  payment  of  the  money  they  advanced  to  Clark,  Big- 
elow  &  Co.,  on  their  drafts  on  Thayer,  Bingham  &  Co^, 
and  upon  the  faith  of  the  security  so  given. 

The  general  principle,  that  where  there  is  an  absolute 
sale  of  personal  property,  capable  of  delivery,  the  poBse»- 
sion  must  accompany  the  title,  to  render  the  sale  efiectual 
as  to  creditors,  is  well  established  ;  and  it  may  be  con- 
ceded that  ordinarily,  to  create  a  valid  lien  on  personal 
VOL.  IV — 22 
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property  by  pledging  it  as  security  for  a  debt,  a  deliver)' 
of  the  property  must  be  made.. 

Indeed)  it  is  essential  to  the  existence  of  a  pledge  that 
the  pledgee  should  have  actual  or  constructive  possession 
of  the  property  pledged. 

But  to  constitute  a  valid  lien  by  a  pledge  of  property, 
it  is  not  necessary  that  the  legal  title  should  be  trans 
ferred  as  in  the  case  of  a  mortgage ;  on  the  contrary, 
the  title  generally  remains  in  the  pledgor.  (Parsoji's  on 
Contracts^  vol.  2,  page  113.)  The  question  is  not,  there- 
fore, whether  the  deposit  of  the  bills  of  lading  was 
effectual  to  pass  the  legal  title  to  the  cotton,  but  whether 
it  was  a  constructive  or  symbolic  delivery  of  the  cotton. 

By  the  law  merchant  bills  of  lading  are,  to  a  certain 
extent,  treated  as  negotiable  instruments.  In  the  hands 
of  the  original  owner  they  generally  represent  his  title 
to  the  property,  at  least  until  it  comes  to  the  possession 
of  the  consignee;  and  under  certain  circumstances  the 
owner  may,  by  his  mere  indorsement  of  a  bill  of  lading, 
pass  to  a  purchaser  the  absolute  property  for  which  it  is 
given.  Why  may  it  not  be  used  as  the  symbol  of  prop- 
erty for  the  purpose  of  making  an  effectual  constructive 
delivery  of  the  possession,  as  was  intended  by  the  de- 
posit of  the  bills  in  this  case  ? 

In  cases  of  gifts  as  well  as  ordinary  sales  of  property, 
where  it  is  inconvenient  or  impractical  to  make  an 
actual  delivery,  it  may  be  constructively  made,  and  by 
such  acts  as  the  nature  and  situation  of  the  property 
may  require  to  effectuate  the  intention  of  the  parties, 
as  by  delivering  a  part  for  the  whole,  or  the  key  of  a 
house  in  which  the  property  is  stored,  or  marking  timber 
on  a  wharf  or  goods  in  a  warehouse,  or,  if  the  property 
is  in  the  hands  of  a  bailee,  by  an  order  to  him  for  the 
possession.     (.1,  Parsons ,  supra j  530.) 
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In  this  case,  although  the  nature  of  the  transaction 
does  not  import  an  absolute  sale  and  transfer  of  the 
title  to  the  property,  nor  more  than  the  creation  of  a 
special  property  in  the  cotton  as  security  for  the  money 
advanced  by  the  bank,  we  are  of  the  opinion  that  the 
deposit  of  the  bills  of  lading  was  effectual  for  the  latter 
purpose,  and  the  lien  so  acquired  by  the  bank  was  para- 
mount to  that  created  by  the  levy^  of  the  appellants'  at- 
tachment, and  the  chancellor  rightly  so  adjudged. 

Wherefore,  the  judgment  is  affirmed. 


CASE  5— PETITION  EQUITY— DECEMBER  11. 

Mundy  vs.  Mason,  &c. 

APPBAL   FBOM   OWBN   CIRCUIT   COURT. 

In  1864  a  bond  for  two  lots  was  assigned  as  collateral  security,  and  in  1866 
the  assignor  sold  one  of  the  lots  to  tlie  assignee  in  payment  of  his 
debt,  which  was  the  full  Talne  of  the  lot.  The  sale  of  1866  cannot 
be  successfully  assailed  as  fraudulent  under  the  act  of  1856,  by  cred- 
itors whose  debts  were  created  after  the  assignment  of  the  bond.  If 
any  preference  was  given,  it  was  given  by  the  assignment  of  1864. 

E.  W.  Hawkins,  For  Appellant. 

H.  P.  Montgomery  and 

LiNDSEY  &  Brown,  For  Appellees. 

JUDGE  ROBERTSON  dilivirid  thb  opinion  or  thi  court: 

In  the  year  1864,  Reuben  H.  Mundy,  holding  Thomas 
H.  Berry  man's  bond  for  the  legal  title  to  two  fractional 
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lots  in  Owenton,  Owen  county,  Kentucky,  on  one  of 
which  there  was  a  livery-stable,  and  on  the  other  a 
brick  house,  occupied  by  tenants,  assigned  the  bond  to 
his  brother,  Doctor  J.  F.  Mundy,  as  collateral  security 
for  money  advanced  to  his  use  and  liabilities  incurred 
as  his  surety ;  and  in  February,  1866,  that  bond  being 
destroyed  by  guerrillas,  R.  H.  Mundy  sold  to  J.  F.  Mundy 
the  brick  house  for  two  thousand  five  hundred  dollars  of 
the  original  consideration,  and  executed  his  bond  for  a 
title  in  apparent  consummation  of  the  first  contract. 

The  appellees,  who  became  creditors  of  R.  H.  Mundy 
since  1864,  brought  this  suit  in  equity  for  subjecting  the 
house  and  lot  thus  sold  to  sale  and  distribution  under  the 
act  of  1856,  against  assignments  "in  contemplation  of 
insolvency"  made  for  preferring  creditors. 

The  answers  denied  the  imputed  purpose,  and  averred 
that  the  transaction  was  a  fair  and  valid  sale. 

But  the  circuit  court  decreed  the  subjection  of  that 
property  as  sought  by  the  petition ;  and,  on  this  appeal, 
we  adjudge  that  decision  erroneous. 

The  petition  does  not  assail  the  contract  of  1864,  but 
tacitly  admits  its  integrity  and  legal  availability  ;  and, 
moreover,  the  proof  shows  the  correctness  of  its  consid- 
eration, and,  as  subsequent  creditors  especially,  the 
appelleea  cannot,  therefore,  complain  of  being  injured 
by  the  last  contract,  which  only  partially  effectuated  the 
object  of  the  first,  of  which  they  have  not  complained. 
The  recited  valuable  consideration  and  the  full  payment 
of  it  have  been  sufficiently  proved. 

That  consideration  also  seems  to  have  been  adequate ; 
and  all  lien  on  the  livery^stable  and  its  lot  was  waived, 
and  that  property  has  since  been  sold  for  an  unpaid 
balance  due  to  Berryman  as  the  original  vendor. 
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If,  as  may  be  probable,  R.  H.  Mundy  was  unable  to 
pay  all  his  debts  at  the  date  of  the  last  contract,  we 
cannot  see  how  that  contract  could  be  rightly  adjudged 
to  be  within  the  range  of  the  act  of  1856,  as  an  unlaw- 
ful preference  of  a  creditor  who  had  been  already  law- 
fully preferred  and  amply  secured  by  the  unimpeached 
contract  of  1864,  and  for  which  that  of  1866,  more  ad- 
vantageous apparently  to  creditors,  was  substituted. 

But  the  petition  also  charges  that  the  appellant  holds 
the  ostensible  title  to  mules,  wagon,  and  some  other 
articles,  in  secret  trust  for  R.  H.  Mundy,  who  ei^oys  the 
possession  and  use  of  them.  The  litigation  on  that  sub- 
ject was  not  decided  by  the  circuit  court,  but  may  be  con- 
sidered as  still  pending. 

We  cannot,  therefore,  now  say  more  respecting  it  than 
that,  on  the  return  of  this  case  to  the  circuit  court,  this 
matter  should  be  settled  either  as  it  now  stands  on  the 
record,  or  on  further  preparation,  if  either  party  desire  it. 

Wherefore,  the  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  and  decree  according 
to  this  opinion. 
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CASE  e— PETITION  ORDINARY— DECEMBER  11. 

Mundy   vs.    Robinson. 

▲PPBAL    FROM    GALLATIN   CIRCUIT   COURT. 

1 .  The  hirer  of  a  slave  for  a  term  which  had  not  expired,  on  the  18th  daj 

of  December,  1865,  when  the  OonstitutionRl  Amendment  abolishing 
slavery  was  declared  adopted,  is  entitled  to  an  abatement,  pro  tanto, 
of  the  promised  price. 

2.  Hiring  implies  a  warranty  of  title;  consequently,  should  the  title  fail 

from  any  legal  cause,  by  either  an  eviction  by  superior  title,  or  au- 
thorized act  of  the  government,  then  there  is  so  far,  a  failure  of  con- 
sideration, and  the  bailee  or  hirer  will  be  entitled  to  a  pro  tanU 
abatement. 

E.  W.  Hawkins  and 

T.  N.  &  D.  W.  LiNDSEY,  For  Appellant, 

CITED— 
2  Duvall,  189 ;  Hughes  vs.  Todd, 
2  Duvally  193  ;   Corbin  vs.  Marsh. 

Stevenson  &  Myers,  For  Appellee, 

CITED— 
1  Bibb,  536 ;  5  Monroe,  360-1 ;  2  Duvall,  190-1. 

CHIEF  JUSTICE  WILLIAMS  delivkrsd  thr  opinion  op  thr  court: 
August  7,  1865,  E.  W.  Hawkins,  with  J.  F.  Mundy  as 

his  security,  executed  to   J.  T.  Robinson  the  following 

note : 

"  $100.  Warsaw,  7th  August,  1865. 

"One  year  after  date  we,  or  either  of  us,  promise  to 

pay  Jno.  T.  Robinson  or  order,  one  hundred  dollars,  for 

value  received, /or  the  hire  of  a  negro  woman  named  Martha 

for  one  year  from  this  dale,  and  in  addition  agree  to  clothe 
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and   pay  all   physicians'  bills  daring  the  year  for  said 
girl. 

''  E.  W.  Hawkins, 

"  J.  F.  MUNDY." 

As  the  amendment  to  the  United  States  Constitution, 
abolishing  slavery,  was  declared  adopted  and  in  force  on 
December  18,  1865,  and  which  this  court  has  heretofore 
recognized  as  a  part  of  the  supreme  fundamental  law  of 
the  land,  the  hirer  insists  that  he  should  be  allowed  an 
abatement  of  hire  from  the  date  of  its  adoption,  but 
which  the  court  below  disallowed ;  and  this  is  the  only 
question  presented  for  our  revision. 

In  Hughes  vs.  Todd  (2  Duvall,  189),  this  court  held,  that 
"the  mere  contract  of  hiring  implies  a  contract  for  in- 
demnity, if  the  hirer  shall  be  evicted  or  disturbed  by  any 
lawful  intrusion  or  eviction  under  a  title  paramount,  or  by 
the  act  or  authority  of  the  other  contracting  party;'* 
but  that  ^^  there  is  no  implied  guarantee  of  full  and  use- 
ful service  the  entire  term,  or  for  any  portion  of  it.  Con- 
sequently, the  consideration  being  entire  and  only  for  the 
title  to  the  service  to  the  slave  during  the  term,  the  sick- 
ness or  death  or  escape  of  the  hired  negro  will  be  no 
legal  failure  of  consideration,  total  or  ptu'tial,  and  the 
resulting  loss  must  be  borne  by  the  hirer." 

This  is  consistent  and  harmonious  with  the  long  recog- 
nized doctrine  that,  in  sales  of  chattels  or  bailment  there- 
of— and  the  hire  of  a  slave  is  a  limited  sale  for  the  term 
of  the  service — there  is  an  implied  warranty  of  title; 
consequently,  should  the  title  fail,  from  any  legal  cause, 
by  either  an  eviction  by  superior  title,  or  authorized  act 
of  the  government,  then  there  is  so  far  a  failure  of  con- 
sideration, and  the  tenant  or  bailee  wrill  be  entitled  to  a 
pro  tanto  abatement. 

Upon  these  principles  the  court  was  harmonious ;  but, 
as  to  whether  the  eviction  was  legal  because  the  slave 
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had  availed  himself  of  the  privilege  of  volunteering  in 
the  army  of  the  United  States,  by  virtue  of  a  congres- 
sional statute  for  such  purpose,  and  which  providing  that 
he,  his  wife  and  children,  should  be  free,  the  court  was 
divided,  the  majority  holding  that  such  statute  of  Con- 
gress was  unconstitutional  and  void,  and,  therefore,  could 
authorize  no  legal  interference  with  the  hirer's  right,  or 
disturb  the  owner's  legal  right  to  his  slave.  But  there  is 
a  broad  difference  between  a  mere  act  of  Congress  and  a 
constitutional  amendment. 

The  United  States  Constitution  provides  for  its  own 
amendment — how  to  be  made  and  declared;  whatever, 
therefore,  we  might  as  individuals  think  of  the  manner 
of  the  adoption  of  this  Constitutional  Amendment,  it  has 
been  proclaimed  by  the  proper  authority  as  part  of  the 
supreme  law  of  the  land,  accepted  and  acted  on  by  all 
the  departments  of  government,  both  State  and  Federal, 
and  has  been  recognized  by  this  court. 

It  necessarily  and  legally  results,  therefore,  that  from 
the  day  said  amendment  was  proclaimed  by  the  Secre- 
tary of  State  of  the  United  States,  as  a  part  of  the  Na- 
tional Constitution,  Robinson's  right  to  said  negro  ce^^ed, 
and  she  became  a  free  woman,  and  was  under  no  legal 
obligation  to  serve  her  former  owner  or  his  bailee ;  and 
Hawkin's  right  to  claim  further  service  from  her,  because 
of  his  contract  with  Robinson,  also  ceased  ;  and,  because 
of  this  legal  failure  of  title,  the  hirer  is  entitled  to  an 
abatement  of  the  promised  price. 

This  we  regard  as  the  law  from  the  mere  act  of  hiring ; 
but  the  language  of  this  note  makes  it  still  stronger ;  for 
it  expresses  the  continuing  consideration  for  the  hire  of 
the  negro  "/or  one  year  from  this  date" 

Wherefore,  the  judgment  is  reversed,  with  directions 
for  further  proceedings  consistent  herewith. 
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CASE  7— PETITION  EQUITY— DECEMBER  11. 

Bowen  vs.  Emmerson,  &c. 

APPSAL    FROM   OWEN   CIRCUIT   COURT. 

A  garnishee,  being  called  on  in  plaintiff's  petition  to  answer  and  tay  tohat 
amount  he  it  indebted  to  hit  co-defendant^  against  whom  the  plaintiff 
had  a  return  of  ^^no  property ^^^  the  garnishee  being  served  with  a 
summons,  and  failing  to  answer,  the  petition  is  taken  for  confessed; 
and,  on  his  allegation  of  indebtedness  in  a  specified  sum,  the  plain ti AT 
is  entitled  to  judgment  for  that  amount  against  the  garnishee.  ( Civil 
Code,  sees,  248,  474.) 

P.  U.  Major  and 

H.  P.  Montgomery,  For  Appellant, 

CITED— 

3  Met,y  1*71 ;  Smith,  ^c,^  vs.  Gower. 

Civil  Code,  sees.  248,  474. 

Berrtman,  For  Appellees. 

JUDGE  PETERS  dblivbrkd  thb  opinion  of  tbb  court: 

This  is  an  iiclion  in  equity  by  appellees  against  True 
and  appellant  Bowen,  as  stated  in  the  caption  of  the 
petition.  In  the  subsequent  parts  thereof  he  is  more 
than  twice  called  a  defendant;  process  was  sued  out 
against  him,  and  actually  served  upon  him,  showing  that 
it  is  emphatically  a  suit  against  him ;  and  he  is  called  on 
to  answer  and  say  in  what  amount  he  is  indebted  to  his 
co-defendant.  True,  and  although  served  with  the  sum- 
mons, he  fails  to  answer,  and  judgment  was,  upon  the 
petition  being  taken  for  confessed,  rendered  against  him 
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for  the  smallest  sum  named  as  the  amount  of  his  indebt- 
edness to  True. 

it  is  alleged  in  the  petition  that  appellees  had  recovered 
a  judgment  against  True,  had  sued  out  execution  there- 
on, and  had  a  return  of  "  no  property "  by  the  proper 
officer.  The  averments  in  the  petition  were  sufficient  to 
reach  the  choses  in  action  and  other  interests  of  True 
subject  by  statute  to  the  payment  of  debts  under  section 
474,  Civil  Code.  Or  it  may  be  regarded  as  a  proceeding 
under  section  248,  Civil  Code,  by  which  the  proceeding 
will  be  regarded  as  an  action  against  appellant  as  gar- 
nishee ;  and,  upon  the  service  of  the  summons,  it  would 
properly  proceed  as  other  actions,  and  the  petition  would 
then  be  taken  for  confessed,  when  no  answer  was  put  in 
by  the  garnishee,  as  is  the  fact  in  this  case,  and  judgment 
be  rendered  against  him  for  the  sum  alleged  to  be  owing 
by  him  to  his  co-defendant,  which  the  plaintiff  would 
have  a  right  to  enforce  by  execution  ;  so  that  the  judg- 
ment was  authorized  in  this  as  a  proceeding  under  either 
section  of  the  Civil  Code  quoted,  and,  consequently,  must 
be  affirmed. 
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CASE  8— PETITION  EQUITY— DECEMBER  11. 

Kansdell,   Ac,   vs.    Threlkeld's   adm'r. 

APPEAL    PROM    OWBN    CIRCUIT   COURT. 

1.  When  an  administrator  fails  to  make  a  settlement,  as  required  bj  law, 

in  a  suit  against  bim  by  the  heirs  for  a  settlement  and  distribution, 
he  is  not  entitled  to  a  judgment  for  costs  against  them. 

2.  In  a  suit  against  them  to  subject  assets  descended  to  several  heirs,  it 

was  error  to  render  a  joint  judgment  against  them.  The  circuit 
court  should  have  ascertained  the  amount  each  heir  bad  received  by 
descent,  and  a  several  judgment  should  have  been  rendered  against 
each  one  for  an  amount  not  exceeding  the  amount  so  received,  and 
not  exceeding  the  amount  to  which  the  plaintiff  was  entitled.  On 
the  trial  of  this  issue  the  heirs  are  personally  responsible  for  the 
costs,  when  judgment  is  rendered  against  them. 

Grover  &  Montgomery,  For  Appellants. 

T.  N.  &  D.  W.  LiNDSEY,  For  Appellee. 

JUDGE  PETERS  delivered  the  opinion  of  the  court: 

It  was  the  right  of  appellants  to  have  a  settlement  by 
the  administrator  of  their  father,  of  his  accounts,  and  as 
he  had  failed  to  make  the  settlement  as  required  by  law, 
and  to  show  what  disposition  he  had  made  of  the  estate 
that  came  to  his  hands,  they  had  a  cause  of  action 
against  him,  and,  so  far  as  costs  were  incurred  in  set- 
tling that  estate,  they  cannot  be  properly  made  to  pay 
them.  But  to  the  extent  that  the  administrator  incurred 
costs  in  subjecting  assets  descended  to  appellants  from 
their  mother  to  the  satisfaction  of  his  demand  against 
her,  they  are  personally  responsible ;  and  for  the  costs 
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that  he  was  necessarily  put  to  in  prosecuting  his  cross- 
action  against  them  therefor,  he  will  be  entitled  to  a 
judgment. 

The  report  of  the  commissioner  shows  that  the  amount 
descended  to  the  heirs  from  their  mother  was  one  hundred 
and  ninety-two  dollars ;  of  this  sum,  each  one  of  appel- 
lants was  entitled  to  one  eighth,  which  was  ordered  to 
be  paid  to  each  one  respectively ;  but  the  judgment  is 
against  all  the  appellants  jointly,  for  more  than  the  sum 
descended  to  be  distributed,  and  that  was  erroneous. 
The  court  should  have  ascertained  what  sum  each  one 
of  appellants  received  by  descent  from  their  mother, 
and  a  several  judgment  should  have  been  rendered 
against  each  one  for  the  amount  so  received,  not,  how- 
ever, to  exceed   the   sum  appellee    may  be  entitled  to. 

Wherefore,  for  the  errors  named  the  judgment  is  re- 
versed, and  the  cause  is  remanded  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 
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CASE  9— PETITION  ORDINARY— DECEMBER  12. 

Dyas  vs.  Lindsey. 

APPEAL    FROM    GRANT   CIRCUIT   COURT. 

SiBvici  OF  Summons  out  of  the  County. — In  an  Rction  in  the  Grant  cir- 
cuit court  against  one  defendant  only,  the  summons  was  served  on 
him  in  Harrison  county,  and  judgment  by  default  was  rendered 
against  him  on  three  notes.  No  special  reason  for  such  service 
appearing  in  the  record,  on  defendant's  appeal^  the  judgment  i«  re- 
versed.     Held— That 

If  any  of  the  fpecial  causes  existed,  authorizing  the  judgment,  thesn 
should  bo  manifested,  else  the  circuit  court  should  have  refused  to 
have  pronounced  judgment;  and 

The  defendant,  knowing  that  no  such  causes  existed,  was  not  r«- 
qnired  to  respond  to  such  service,  but  might  regard  it  as  totally  in- 
sufficient to  authorize  a  judgment  against  him. 

To  compel  the  attendance  of  the  defendant,  for  the  purpose  of 
objecting,  would  be  to  expose  him  to  the  unnecessary  trouble  and 
expense  of  a  litigation  in  a  distant  county,  and  reinstate  the  evils 
intended  to  be  rem<^died  by  the  Code;  and 

As  the  defendant  had  the  right  to  appear  in  the  circuit  court  and 
object  to  its  further  proceedings  on  such  service,  and  had  the  right 
to  appear  in  the  Court  of  Appeals  for  the  same  purpose,  he  cannot 
be  proceeded  against  because  thereof;  and  pnless  some  special  cause 
for  the  service  in  Harrison  county  shall  appear,  or  the  appellant 
should  waive  his  right  to  object,  the  circuit  court  should,  on  the 
return  of  this  case,  refuse  to  adjudge  against  him  until  proper 
service  of  pirocees.  (Civil  Code,  tecs.  1U7,  110;  Randall  vs.  Shrop* 
shire,  4  Met.,  327;  Raymond  vs.  Reed,  16  B.  Mon.,  350;  Ruby  vs. 
Grace,  2  Duvall,  640.) 

E.   H.  Smith,  For  Appellant, 

CITED— 


14  B,  Man.,  647. 

8  Ohioy  215 ;  Siurgus  vs.  Burton. 
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2  ilfc/.,  148-9  ;   Chile  vs,  Drake, 
Civil  Code,  sees.  107,  110. 

John  L.  Scott,  For  Appellee, 

CITED— 
14  B.  Mon.,  647. 

CHIEF  jaSTICE  WILLIAMS  dblivbrbd  the  opinion  of  the  court; 

Upon  a  suit  brought  in  the  Grant  circuit  court  by 
appellee  against  appellant  alone,  summons  was  served 
in  Harrison  county,  and  judgment  by  default  rendered 
upon  •♦^i^pd  several  notes.  No  special  reason  for  such 
service  appears  in  the  record.  The  Civil  Code,  after 
specifying  various  cases  of  local  jurisdiction,  by  section 
106  provides  that  "  every  other  action  may  be  brought 
in  any  county, in  which  the  defendant,  or  one  of  several 
defendants,  resides  or  is  summoned,"  which  embraces 
this  case.  Section  107  pr;jvides,  that  "  where  any  action, 
embraced  in  the  last  section,  is  against  a  single  defendant, 
the  plaintiff  shall  not  be  entitled  to  judgment  against  him  on 
service  of  a  summons  in  any  other  county  than  that  in  which 
the  action  is  brought,  unless  he  resided  in  that  county  at  the 
commencement  of  the  action,  or,  unless  having  appeared  there- 
in, he  fails  to  object,  before  the  trial,  to  its  proceeding  against 
him:' 

Section  110  provides,  that  "  if,  after  the  commencement 
of  an  action  in  the  county  of  the  defendant's  residence, 
he  removes  therefrom,  the  service  of  the  summons  upon 
him  in  any  other  county  shall  have  the  same  effect  as  if 
it  had  been  made  in  the  county  from  which  he  removed." 

In  Raymond  vs.  Reed  (16  B.  Mon,,  350),  this  court  held, 
that  w  hen  suit  was  properly  brought  in  the  Nicholas  cir- 
cuit court,  where  Raymond  resided,  and  he  being  in  at- 
tendance as  a  witness  at  the  Bourbon  circuit  court,  in 


Digitized  by 


Google 


WINTER     TERM,     1868.  851 


Djaa  vs.  Lindsey. 


which  latter  county  the  process  was  served,  upon  Ray- 
mond's objecting  to  judgment  on  such  service,  that  it  was 
unauthorized  and  erroneous,  because  it  did  not  appear  he 
had  removed. 

And  in  Randall  vs.  Shropshire  (4  Metcalfe^  327),  this 
court  held,  that  where  there  were  several  defendants — 
but  this  was  owing  to  a  misjoinder  of  actions,  as  no 
cause  of  action  affected  all  the  parties — there  a  judg- 
ment by  default,  upon  summons  served  in  another  county 
than  where  suit  brought,  was  erroneous  and  unauthorized 
against  the  party  so  served. 

And  in  Rubj/  vs.  Grace  (2  Duvall,  540),  it  was  .  '  Ihat 
the  service  in  a  distant  county  to  the  one  in  \^hich  suit 
was  brought  against  a  single  defendant,  no  removal  of 
the  defendant  appearing,  did  not  authorize  a  judgment 
by  default,  and  that  this  was  not  merely  a  clerical  mis- 
prision, but  error  cognizable  in  this  court. 

The  provisions  of  these  var'  »us  sections  of  the  Code 
clearly  manifest  that  it  was  intended  b}'  the  enacting 
power  that  no  judgment  should  be  rendered  against  a 
party  other  than  in  a  county  where  he  resided  or  where 
summoned,  unless  he  had  removed  from  said  county  after 
the  bringing  the  suit;  the  language  is,  '^the  plaintiff  shall 
not  be  entitled  to  judgment  on  such  service  unless  the  defend- 
ant resided  in  such  county  when  the  action  was  com- 
menced. 

A  defendant,  knowing  either  that  he  did  not  live  in 
such  county  when  the  action  was  begun,  or  has  not  re- 
moved from  it,  and  is  not  concealing  himself  from  service 
of  process,  need  not  respond  to  such  service,  but  may  re- 
gard it  as  totally  insufficient  to  authorize  a  judgment 
against  him,  and  pay  no  attention  thereto.  If  any  of 
the  special  causes  exist,  authorizing  said  judgment,  these 
should  be  manifested,  else  the  court  should  refuse  to  pro- 
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nounce  judgment.  To  compel  his  attendance  for  the 
purpose  of  objecting  would  be  to  expose  him  to  the  un- 
necessary trouble  and  expense  of  a  litigation  in  a  distant 
county,  and  reinstate  the  evils  intended  to  be  remedied 
by  these  provisions  of  the  Code. 

As  the  judgment  for  this  error  must  be  reversed,  we 
need  not  express  an  opinion  as  to  the  question  made  on 
the  statute  of  limitations,  as  the  appellant  will  have  an 
opportunity  to  set  up  his  defenses  when  he  shall  be  prop- 
erly summoned  to  appear.  As  he  had  the  right  to  appear 
in  the  court  below  and  object  to  its  further  proceeding  on 
such  service,  and  had  the  right  to  appear  in  this  court  £or 
the  same  purpose,  he  cannot  be  proceeded  against  be- 
cause thereof;  and  unless  some  special  cause  for  the  ser- 
vice in  Harrison  county  shall  appear,  or  the  appellant 
shall  waive  his  right  to  object,  the  court  below  should 
refuse  to  adjudge  against  him  until  proper  service  of 
process. 

Wherefore,  the  judgment  is  reversed,  with  directions 
for  further  proceedings  as  herein  indicated. 
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CASE  10— PETITION  ORDINARY— DECEMBER  13. 

Long  vs.   Gaines,   Berry   &   Co. 

APPEAL   FROM   HBNBT   CIBOUIT  OOUBT. 

A  failure  to  mention  in  the  jadgnnent,  credits  which  are  shown  in  the 
petition,  is  a  clerical  misprision,  because  the  judgment  could  be 
amended  by  the  record. 

No  appeal  can  be  entertained  to  correct  a  clerical  misprision,  until  a 
motion  is  made  in  the  court  below  for  that  purpose.  (Dodd  ot. 
Comht,  3  MeU,  29.) 

** Executed  bj  delivering  a  true  copy  to  John  Long.^'  On  judgment 
by  default,  the  Court  of  Appeals  cannot  presume  that  there  were 
other  John  Longs  in  the  county  than  the  defendant.  One  Joho 
Long  was  the  defendant;  the  writ  was  served  on  one  John  Long, 
and  when  he  puts  in  no  defense  this  court  will  presume  he  wat 
the  identical  John  Long  sued. 

A  summons  directed  to  the  sheriff  may  be  executed  by  a  constable  or 
other  officer  to  whom  it  might  have  been  directed,  at  the  request  of 
the  plaintiff,  as  provided  in  the  Civil  Code  (section  66),  and  the  re- 
turn thereon,  of  the  constable  or  other  officer,  shall  be  proof  of  the 
time  and  manner  of  service  (section  73).  (Boaz  vt.  Nail^  2  MtU^ 
245.) 


John  L.  Scott, 

CITED— 
Civil  Code,  sees,  75,  66,  73. 
2  Met.y  245;  Boaz  vs.  Nail. 


For  Appellant, 


Geo.  C.  Drane, 

CITED— 
Civil  Code,  sees.  73,  66. 

2  Met.,  340 ;  Slone  vs.  Slone. 

3  Met.,  28 ;  Dodd  vs.  Comb. 
VOL.  IV — ^23 


For  Appellees. 
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CHIEF  JUSTICE  WILLIAMS  dilivbrid  thb  opinion  of  thi  court: 

The  petition  shows  the  credits  for  eighty  dollars  and 
fifty  dollars  not  mentioned  in  the  judgment.  It  was, 
therefore,  a  clerical  misprision,  because  the  judgment 
could  be  ajnended  by  the  record,  and  no  appeal  for 
this  correction  can  be  entertained  until  motion  in  the 
court  below  for  that  purpose.  {Dodd  vs.  Combs,  S  Met., 
29.) 

The  return  of  the  ofHcer  is  "  executed  August  24,  1868, 
by  delivering  a  true  copy  of  the  within  to  John  Long." 
On  judgment  by  default,  this  court  cannot  presume  that 
there  were  other  John  Longs  in  the  county  than  the  de- 
fendant. One  John  Long  was  the  defendant,  the  writ 
was  served  on  one  John  Long,  and  when  he  puts  in  no 
defense,  this  court  will  presume  that  he  was  the  identi- 
cal John  Long  sued;  but  more  especially  when  he  ap- 
pears, as  in  this  case,  and  moves  the  court  to  quash  the 
return  because  it  was  made  by  an  officer  other  than  the 
one  to  whom  it  was  directed. 

A  more  serious  question,  however,  is  raised  by  this 
record — that  is,  as  to  the  validity  of  the  return,  as  the 
summons  was  directed  to  the  sheriff  and  executed  by 
a  constable. 

By  section  66,  Civil  Code,  it  is  provided,  on  actions 
brought  in  the  circuit  courts,  that  "  the  summons  shall  be 
directed  to  the  sheriff  of  the  county,  or,  at  the  request  of 
the  plaintiff,  to  the  jailer,  coroner,  or  constable, ^^ 

Section  73  provides  that  the  summons  may  be  served 
by  the  officer  to  whom  it  is  directed,  or  by  any  officer  to 
whom  it  might  have  been  directed,  whose  return  thereon  shall 
be  proof  of  the  time  and  manner  of  the  service. 

As  was  said  by  this  court  in  Boaz  vs.  Nail  (2  Met.,  245), 
"  the  effect  of  these  provisions  of  the  Code  is  to  confer 
upon  the  plaintiff  in  an  action  the  unlimited  right  to  have 
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his  original  process  directed  to  and  executed  by  either  the 
sheriff,  jailer,  coroner,  or  a  constable,  at  his  own  mere 
option." 

By  the  second  sub-division  of  section  73,  the  officer  to 
whom  process  is  directed,  by  indorsement  on  the  sum- 
mons, may  authorize  any  person  to  serve  it,  whose  affida- 
vit shall  be  proof,  &c. 

It  is  evident  that  it  was  intended  to  make  the  return  of 
the  officers  to  whom  it  might  have  been  directed  evi- 
dence, instead  of  their  affidavit.  As  they  would  be  act- 
ing under  official  oath,  their  return  should  have  the  same 
weight  as  that  of  the  sheriff. 

The  process  being  directed  to  the  sheriff,  it  is  pre- 
sumed to  have  gone  to  his  hands,  and  for  some  reason 
he  handed  it  over  to  the  constable  to  be  served,  which  he 
had  a  clear  legal  right  to  do,  either  to  one  of  the  named 
officers  or  to  a  special  bailiff.  If  the  sheriff  or  plaintiff 
should  hand  the  process  to  one  of  the  officers  named  in 
section  66,  no  special  authority  need  appear  on  the  sum- 
mons, nor  affidavit  of  the  manner  of  its  execution,  the 
return  alone  being  sufficient  evidence  that  it  was  in  such 
officer's  hands,  and  how  he  had  served  it;  a  great  object 
being  to  facilitate  the  execution  of  process,  and  to  sim- 
plify the  evidence  thereof. 

We  think  the  language  aptly  and  clearly  expresses  the 
object  of  the  Legislature,  and  means  what  it  literally 
imports — that  is,  any  officer  to  whom  the  process  might 
have  been  directed  may  execute  it,  and  his  official  return 
shall  be  sufficient  evidence  of  the  manner  of  its  service. 

Wherefore,  the  judgment  is  affirmed  without  damages, 
no  supersedeas  appearing. 
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il24    657  y)ASE  11— PETITION  EQUITY— DECEMBER  12. 

McBee  vs.  Myers,  Ac. 

▲PPBAL   ttLOU  ORANT  CIRCUIT  COURT. 

**I,  Philip  McBee,  bayiog  consented  to  the  above  sale,  will,  at  roj  death, 
give  as  moch  land  to  Walter  McBee,  as  the  vendee  of  my  daughter 
Henrietta,  as  to  anj  of  the  balance  of  my  children.  March  19,  18C2." 
By  the  above  indorsement  on  his  dnnghter's  written  contract  of  sale 
of  her  expectancy  in  his  land,  the  father  divested  himself  of  the  right 
of  disposing  of  the  designated  portion  of  his  land;  and  although  he 
died  intestate,  the  purchaser  is  entitled  to  an  equal  interest  in  his 
land  by  virtue  of  his  said  contract. 

W.  T.  Simmons,  For  Appellant, 

CITED— 
2  Metcalfe,  476 ;   Wheeler'' s  exW  vs,  Wheeler. 

Geo.  C.  Drank,  For  Appellees, 

CITED— 
Civil  Code  J  sec,  474. 
Coke  upon  Littleton,  265 ;   Bacon's  Abridgment,  vol,  2, 

p.  4. 
2  Met.,  474 ;   Wheeler^s  exW  vs,  Wheeler, 
2  Duvall,  134  ;  Lee  vs.  Lee. 

JUDGE  PETERS  dblivxrxd  the  opinion  ot  thb  court: 

This  action  was  brought  by  John  Myers  against  Mrs. 
Henrietta  Craig,  to  subject  her  alleged  undivided  interest 
in  the  real  estate  of  her  father,  the  late  Philip  McBee, 
to  the  satisfaction  of  a  debt  against  her,  which  he  had 
reduced  to  judgment. 
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In  her  answer,  Mrs.  Craig  disclaims  any  interest  or 
right  to  any  share  in  the  estate  of  said  decedent ;  and 
appellant,  Walter  McBee,  claims  to  own  her  undivided 
interest  in  said  real  estate  by  virtue  of  a  contract  for  the 
purchase  of  the  same  from  her,  in  writing,  bearing  date 
17th  of  March,  1862,  which  writing  is  filed  as  an  exhibit, 
and  which  was  executed  with  the  consent,  and  in  the 
presence  of,  the  father  of  the  parties  to  the  contract  or 
agreement,  as  is  evidenced  by  a  writing  executed  by  him, 
as  follows : 

"  1,  Philip  McBee,  having  consented  to  the  above  sale, 
will,  at  my  death,  give  as  much  land  to  Walter  McBee, 
as  the  vendee  of  my  daughter  Henrietta,  as  to  any  of  the 
balance  of  my  children.     March  19,  1862." 

After  the  institution  of  the  action  by  Myers,  Mrs.  Craig 
conveyed  her  interest  in  said  land  to  appellant,  in  execu- 
tion of  the  contract  between  him  and  herself,  her  father 
having  died  intestate  prior  to  the  institution  of  the  action 
aforesaid. 

The  circuit  judge  was  of  opinion  that  the  sale  and 
conveyance  aforesaid  from  Mrs.  Craig  to  appellant  were 
void,  acyudged  the  undivided  one  sixth  of  the  land  of 
which  Philip  McBee  died  seized,  descended  to  his  daugh- 
ter, Mrs.  Craig,  and  was  subject  to  the  payment  of  appel- 
lee's'debt;  and  from  which  Walter  McBee  has  appealed. 

The  recited  consideration  for  the  sale  is  not  denied  nor 
controverted,  and,  besides,  there  is  evidence  of  the  pay- 
ment thereof;  but,  by  the  judgment  of  the  court  below, 
the  interest  sought  to  be  sold  by  appellee  for  the  satisfac- 
tion of  his  debt  is  ordered  to  be  sold  in  disregard  of  the 
claim  of  appellant  to  have  first  refunded  to  him  the  con- 
sideration paid  to  Mrs.  Craig  by  him  for  her  interest. 

In  Wheeler  vs,  Wheeler  (2  Met,y  474),  to  which  we  have 
been  referred  by  the  learned  counsel  for  appellee,  it  is 
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said :  "  It  (referring  to  the  contract)  contains  no  covenant 
of  warranty  that  operates  as  an  estoppel  against  the 
appellee ;  and,  in  our  opinion,  it  was  properly  disregard- 
ed by  the  chancellor,  as  presenting  no  obstacle  to  Charles 
Wheeler's  claim,  further  than  to  require  him  to  account 
for  the  consideration  he  had  received,  with  interest." 

If  it  be  conceded  that  the  contract  relied  upon  by 
appellant  was  not  enforceable,  still,  according  to  the 
principle  recognized  in  the  ccise  cited,  as  equitable  and 
just,  appellant  would  be  entitled  to  the  sum  advanced 
to  Mrs.  Craig,  with  interest  from  the  date  of  the  pay- 
ment until  he  was  let  into  the  possession,  before  appel- 
lee's debt  could  be  satisfied  out  of  the  proceeds;  and 
for  the  payment  thereof  he  would  have  a  lien  on  the 
land  prior  and  superior  to  that  of  appellee. 

But  it  is  insisted  in  support  of  the  judgment,  that  the 
contract  relied  upon  by  appellant  is  of  no  effect  and 
void,  because  the  subject-matter  of  the  contract  at  the 
time  was  not  in  esse,  that  it  had  neither  an  actual  nor 
potential  existence,  but  was  a  mere  hope  or  contin- 
gency, founded  upon  no  right  and  coupled  with  no 
interest,  and,  therefore,  could  not  be  the  subject  of  a 
contract.  This  we  recognize  not  only  as  the  doctrine 
of  the  common  law,  but  as  being  authoritatively  settled 
by  acyudications  of  this  and  other  courts.  Nor  do  we 
regard  the  principle  settled  in  Lee^s  executor  vs.  Lee,  ^c, 
(2  Duvtzllf  134),  as  at  all  in  conflict  with  this  doctrine. 
In  this  case,  after  the  contract  for  the  sale  of  his  sup- 
posed interest  in  his  father's  estate  by  James  Lee  to 
his  brother,  Samuel  Lee,  the  father  bound  himself  by  a 
writing,  obligatory  and  enforceable  in  consideration  of 
said  contract  between  his  sons,  and  in  consideration 
that  Samuel  had  paid  to  James  the  sum  of  four  hun- 
dred dollars  therefor,  to  secure  to  his   son   Samuel    the 
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part  of  his  estate  which  he  had,  by  his  will  previously 
made,  ^iven  to  his  son  James,  which  was  an  equal  share 
with  his  other  children.  This  he  covenanted  to  do  by  a 
eodicil  to  his  will.  The  father,  by  this  writing,  div^ted 
himself  of  the  right  to  make  any  other  disposition  of  the 
specified  share  in  his  estate  than  that  stipulated  for  iti 
the  writing  aforesaid ;  and  there  was  then  a  right  in 
being  which  could  be  properly  the  subject  of  a  contract. 

In  Wheeler  vs.  Wheeler^  supra^  it  is  said  that  the  father 
assented  to  the  contract  made  by  his  sons,  but  did  not 
divest  himself  of  any  right  to  the  property,  and  con- 
ferred none  upon  the  son  who  purchased ;  but  retained 
the  right  to  dispose  of  it  as  he  pleased,  without  regard 
to  his  son's  wishes  or  contract.  In  the  one  case  the 
father,  by  a  mere  verbal  assent  to  the  agreement,  parted 
with  no  right  of  disposing  of  the  whole  of  his  estate 
as  he  pleased ;  in  the  other,  the  father  divested  himself 
of  that  right  as  to  the  portion  of  his  estate  designated 
in  the  writing,  by  binding  himself  to  secure  it  to  the  son 
named,  which  marks  a  broad  and  well-defined  difi!erence 
in  the  two  cases. 

The  writing  executed  by  appellant's  father  to  him,  in 
relation  to  the  sale  of  Mrs.  Craig's  interest  to  him,  is 
substantially  the  same  as  that  executed  by  Samuel  Lee, 
sr.,  to  his  son,  in  the  case  referred  to  supra,  and  the 
same  legal  efiect  must  be  given  to  it. 

The  disfavor  which  sales  made  by  expectants  has 
always  received  from  courts  grows  out  of  the  illusion 
and  deceit  imposed  thereby  on  others  not  privy  to  the 
agreement;  the  father,  ancestor,  or  relation  from  whom 
was  the  expectation  of  the  estate,  has  been  kept  in  the 
dark,  the  heir  or  expectant  has  been  kept  from  disclos- 
ing his  circumstances,  and  resorting  to  them  for  advice, 
which  might  have  tended  to  his  relief  and  reformation. 
(1  vol.  Story  Eq.,  s.  334.) 
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Wherefore,  the  judgment  in  the  consolidated  cases  of 
Myers  vs.  McBee^  4^.,  and  of  McBee  vs.  Myers,  ^c,  is 
reversed,  and  the  cause  remanded,  with  directions  to 
dismiss  the  petition  of  Myers  vs.  McBee,  with  costs ;  and 
in  the  case  of  McBee  vs.  Myers,  a  judgment  be  rendered 
that  the  plaintiff  be  permitted  to  hold  the  land  in  con- 
troversy, without  molestation  from  appellant,  and  for 
further  proceedings  not  inconsistent  with  this  opinion. 


4b 
97 


CASK  12— PETITION  EQUITY— DECEMBER  14. 

Crutcher  vs.   Hord   and   wife. 

▲PPIAL   YROM   L0UI8VILLB   CHAMCKRT   COURT. 

i .  At  a  decretal  sale  in  Louisrflle,  Id  1862,  of  real  estate  belonging  to 
parties  then  resident  in  the  State  of  Mississippi,  the  purchaser,  bj 
annonncing  to  competing  bidders  that  he  would  purchase  for  the 
owner's  benefit,  prevented  others  from  bidding,  and  was  thereby  en- 
abled to  bid  it  off  himself  at  much  less  than  its  value,  and  much  less 
than  it  would  have  then  sold  for.  In  1864,  the  purchaser  sold  it  for 
more  than  double  the  amount  paid  for  it  bj  him.  After  the  cessation 
of  hostilities,  the  original  owners  brought  suit  to  recover  the  property 
from  the  sub-purchaser,  and  also  against  the  decretal  purchaser,  if 
they  could  not  recover  the  property  itself,  to  compel  him  to  pay  over 
the  amount  received  by  him,  deducting  the  purchase  price,  and  for 
an  account  of  rents  and  interest.  Held — That  the  sub-vendee  was 
entitled  to  hold  as  an  innocent  purchaser,  but  that  the  conduct  of  the 
decretal  purchaser  raised  an  implied  trust,  and  he  was  responsible  for 
the  profits  made  by  his  purchase  and  sale,  and  also  for  rents  and  in- 
terest. (Esiell  vt.  Eslell,  3  Bibh^  179;  Partlow  vt.  Lane^  3  B.  Mon., 
426.) 

2.  Alien  enemies  may  sustain  the  relation  of  debtor  and  creditor.  If  the 
debt  existed  prior  to  the  war,  only  the  right  of  action  is  suspended 
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during  hostilities,  and  reyives  with  peace,  unless  the  sorereigD  has 
intenrened  by  way  of  confiscation;  and  even  during  the  war,  by  the 
permit  of  the  sovereign,  this  relation  may  be  created,  and  it  may  be 
created  by  necessity  without  such  license. 

3.  An  alien  enemy  may  be  the  devisee  of  real  estate  or  the  distributee  or 

legatee  of  personalty;  and  if  the  government  takes  no  proceedings  of 
confiscation  or  sequestration,  it  will  be  no  defense  to  hii  claim 
when  such  relation  has  ceased  by  the  termination  of  the  war.  {Fair- 
fax vs.  HunUr^  7  Cranch^  (526;  Attorney  General  vs.  Wheeden,  4*<?., 
Park't  Rep.,  267;  Beadwell  vs.  Weeks,  1  Johns.  Ch'y  R.,  206.) 

4.  In  a  proceeding  to  subject  real  estate  situated  in  Kentucky  belonging  to 

enemies  resident  in  the  Confederate  States  during  the  war,  the  cred- 
itor being  a  citizen  of,  and  the  land  situated  in,  Kentucky,  so  far 
from  its  sale  being  interdicted,  the  rights  of  the  legal  creditor  are 
protected  even  against  the  government  on  a  proceeding  to  confiscate, 
by  section  47  of  the  act  of  Congress  of  March  3,  1863.  (2  Brightly' s 
Digest,  1238.) 

5.  Any  one  not  under  legal  disabilities  had  the  right  to  purchase  the  real 

estate  situated  in  Kentucky  of  debtors  who  were  resident  in  the  Con- 
federate States,  at  decretal  sales  thereof  during  the  war,  either  for 
his  own  or  for  the  debtor's  benefit,  subject,  as  was  all  the  property  of 
the  rebel  debtor,  to  confiscation  by  the  government;  but  not  subject 
to  be  defeated  in  this  or  any  other  right  by  any  one  except  the  sov- 
ereign. 

6.  Legal  rights  and  responsibilities  might  spring  out  of  the  conduct  of 

the  purchaser  of  such  real  estate,  which,  however,  would  remain 
suspended  during  hostilities;  but  on  the  restoration  of  peace,  the 
debtor's  right  of  action  would  revive,  and  he  could  enforce  any  legal 
right  which  existed  anterior  to,  or  was  created  during,  the  war. 


W.  R.  Thompson  and 

Barret  &  Roberts,  For  Appellant, 

CITED— 

1  Bibb,  609 ;  Snelling  vs.  Utterback, 

4  /.  /.  M.y  593 ;  Letcher  vs.  Letcher. 

1  Mar.,  51 ;  Anderson  vs.  Bacon. 

1  Mar. J  231 ;  O wings  vs.  McLain. 

3  B.  Mon.,  426 ;  Partlow  vs.  Lane. 

Rev.  Stat.,  sees.  20,  21,  22,  chap.  80,  2  Stanton,  230. 
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6  Dana,  331 ;  Graves  vs.  Dungan, 

Lawrence* s  Wheaton,  556,  521,  and  note  171. 

2  Storp^s  Equity,  sec,  1201  et  seq.  b, 

2  Wallace,  419. 

Washburn  on  Real  Property,  s,  p,  176,  sec,  17. 

1  Kent's  Com,,  p.  74,  sec,  66. 

8  Cranch,  155;  5  Johnson's  Ch'y  R,,  19. 

16  Johnson's  R,,  438;  Griswold  vs,  Waddington, 

2  Black's  U.  S,  S,  C,  665. 

3  Mar,,  56-7 ;  Fowke,  Sf^,,  vs.  Slaughter, 
Hill  on  Trustees,  p,  70. 

6  Ves,,  739;   Curtis  vs.  Perry. 

LEY  &  SiMRALL  and 

LOCK  &  Anderson,  For  Appellees, 

CITED— 

Story's  Equity,  sees,  1265,  252,  256,  293,  330. 

Hill  on  Trustees,  pp.  144,  170,  165. 

Revised  Statutes,  sees.  20,  21,  22,  2  Stanton,  230. 

3  Alct.,  168;  Graves  vs.  Graves, 

Act  of  Congress  July  13,  1861,  Brightly's  Digest,  1231. 

U,  S.  Statutes  at  Large,  vol,  12,  p.  1262. 

Lawrence's  Wheaton,  556,  558,  anrf  note  175. 

6  Taunton,  237. 

7  Cranch,  626 ;  Fairfax  vs.  Hunter. 
2  Fa«e'/,  cA.  8,;^.  112,  114. 

2  Grotius,  ch.  6,p,  16;   1  Johnson's  Ch'y  R.,  206. 
2  J5uaA,  298 ;  Leathers  vs.  Com.  Ins.  Co, 

IF  JUSTICE  WILLIAMS  dklivered   the  opinion  ow  thi   court: 
pril   14,   1862,  by  virtue  of  a  decretal  order  of  the 
lisville  chancery  court,  the  house  and  sixteen  acres  of 
1  of  appellees,  near  the  city  of  Louisville,  was  sold 
pay   a  remainder  of  purchase   price,  at  which   sale 
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Crutcher  became  the  purchaser,  et  the  price  of  seven 
thousand  and  fifty-seven  dollars  and  sixty  cents.  Hord 
and  wife  then  resided  in  the  State  of  Mississippi,  and 
were  not  in  Kentucky. 

It  is  abundantly  established,  that  at  this  sale  there 
were  numerous  persons,  several  of  whom  desired  to 
purchase  the  property,  most,  if  not  all,  of  whom  were 
prevented  from  bidding,  because  Crutcher  publicly  an- 
nounced that  he  was  purchasing,  or  intended  to  purchase, 
the  property  for  the  owners;  and  the  amount  to  be  raised 
having  been  bid  for  the  twenty-five  acres,  the  proposition 
was  then  made  by  the  marshal  executing  the  order  of 
sale,  who  would  pay  the  debt  for  the  least  number  of 
acres,  when  some  one  bid  a  less  number,  which  drew 
from  Crutcher  the  remark,  in  a  manner  indicating  his 
displeasure,  that  it  mattered  not  to  him  how  little  he  got, 
as  he  would  purchase  it  for  the  owner's  benefit;  and  the 
bidder  being  admonished  by  another  person  that  he  was 
only  injuring  the  owner,  ceased  bidding.  Also,  that 
Crutcher  had  agreed  with  the  agent  of  Hord  and  wife, 
who  had  acted  for  them  before  the  late  war  broke  out, 
to  purchase  this  property  for  their  benefit. 

The  property  bought  was,  at  the  time,  worth  from  ten 
to  fifteen  thousand  dollars.  The  house  was  commodious 
and  comfortable,  and  the  place  a  desirable  residence,  and 
which,  February  12,  1864 — less  than  two  years  after- 
wards— he  sold  at  fifleen  thousand  dollars.  The  rents 
were  proven  to  be  worth  from  five  hundred  dollars  to 
seven  hundred  dollars  per  annum  during  the  war,  and 
one  thousand  dollars  aflerwards. 

After  the  cessation  of  hostilities  and  the  restoration  of 
peace,  Hord  and  wife  brought  this  suit  to  obtain  the 
property  on  the  payment  of  the  price  paid  by  Crutcher, 
and  seeking  a  settlement  of  rents  and  interest;   but  if 
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this  could  not  be  done^then  that  Crutcher  should  be  com- 
pelled to  pay  over  the  amount  received  by  him,  deduct- 
ing the  purchase  price,  and  for  an  account  of  rents  and 
interest. 

The  court  below  dismissed  the  petition  as  to  the  pur- 
chaser, Alexander,  who  was  Crutcher's  vendee,  regard- 
ing him  as  an  innocent  sub-purchaser,  which  this  court 
affirmed.  On  a  subsequent  hearing,  alter  submitting  the 
matters  in  dispute  between  Crutcher  and  Hord  and  wife 
to  a  master  and  his  report,  the  court  acyudged  against 
Crutcher  nine  thousand  seven  hundred  and  ninety-nine 
dollars,  with  interest  thereon  from  November  22,  1867, 
being  the  amount  ascertained  by  the  master  as  due 
October  14,  1867,  from  which  Crutcher  prosecutes  this 
appeal. 

He  now  insists  that  there  was  no  relation  of  trustee 
existing  on  his  part  towards  Hord  and  wife;  that  he 
purchased  and  paid  for  said  property  with  his  own 
means;  that  he  resided  in  Kentucky  and  they  in  Mis- 
sissippi ;  that  the  late  war  was  then  flagrant,  and  they 
stood  in  the  relation  of  alien  enemies  to  him;  that 
there  was  no  express,  and  could  legally  be  neither  an 
express  nor  implied,  trust  between  him  and  them.  As 
the  war  terminated  the  agency  of  the  Kentucky  agent 
of  Hord  and  wife,  it  may,  perhaps,  be  legally  said  that 
there  was  no  express  trust;  but  still,  does  not  the  con- 
duct of  Crutcher  raise  an  implied  trust  for  which  he 
can  be  held  responsible? 

In  Estcll  vs,  Estcll  (3  Bibby  179),  this  court  held,  as  far 
back  as  1813,  that  the  purchase  of  property  under  execu- 
tion for  the  benefit  of  the  debtor,  at  the  instance  of  his 
wife,  or,  if  not  so  made,  he  was  guilty  of  a  fraud  by  having 
the  advertisement  of  the  sale  taken  down^  by  which  means 
but  few  persons  attended  the  sale  and  the  property  sold 
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for  much  less  than  its  value.  "  Whether,  therefore,  Ben 
Estell  purchased  the  negroes  for  the  use  of  Sam.  Estell, 
or  was  guilty  of  a  fraud  in  procuring  the  sale  and  pur- 
chase for  his  own  benefit,  in  either  point  of  view  he  has 
not  acquired  an  absolute  property  in  the  negroes,  and 
Sam.  Estell  is  entitled  to  relief." 

In  Partlow  vs.  Lane  (3  B,  Mon.,  426),  on  bill  by  Lane, 
as  a  former  partner  and  creditor  of  Chambers,  to  subject 
lands  charged  to  be  held  in  trust  by  Partlow  for  him, 
sold  and  purchased  at  execution  sale,  Partlow  admitted 
in  his  answer,  "that  on  the  day  of  sale  Chambers  re- 
marked, that,  as  his  land  had  to  be  sold,  he  would  pre- 
fer respondent's  purchasing  it  to  any  one  else,  as  he 
would  have  some  chance  of  getting  it  back,  io  which 
respondent  made  no  reply  ;^'^  and  that  there  was  no  other 
understanding  between  them.  It  appeared,  however,  says 
the  court,  that  Chambers,  relying  on  this  implied  agree- 
ment, represented  to  some  of  the  bidders  that  Partlow 
was  buying  the  land  in  for  him,  and  requested  them 
not  to  bid,  and  that  some  of  the  bidders  were  thus  de- 
terred, and  that  Partlow  by  this  means  obtained  the 
land  at  a  lower  price  than  he  would  otherwise  have 
done ;  and  that,  after  the  sale,  he  said,  when  he  pur- 
chased the  land  he  bought  it  in  for  Chambers,  and  did 
m)t  then  expect  to  pay  for  it  himself. 

The  court,  after  showing  that  such  an  agreement  does 
not  of  itself  constitute  a  ground  for  avoiding  the  sale 
even  by  creditors,  nor  that  the  so  obtaining  the  land  at  a 
reduced  price  brought  it  within  the  operation  of  the  stat- 
ute against  fraudulent  conveyances,  and  render  it  abso- 
lutely void  as  to  creditors,  yet  they  did  consider  Partlow 
"  as  having  acquired  the  legal  title  by  the  sheriff's  deed 
*  *  at  a  grossly  inadequate  price,  occasioned  in  part, 
at  least,  by  his  agreement  for  the  benefit  of  Chambers, 
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and  by  the  improper  conduct  of  Chambers  caused  by 
that  agreement,  and  perhaps  impliedly  authorized  by  it, 
we  are  of  opinion  there  was  so  much  unfairness  in  the  sale 
as  that  Partlow  cannot  conscientiously  retain  the  land  against 
the  creditors  of  Chambers.  *  *  His'  doing  so  would 
itself  be  a  frauds 

If  the  tearing  down  an  advertisement,  and  the  permit- 
ting a  defendant  to  say  to  the  persons  present  that  the 
purchaser  was  buying  for  his  benefit,  should  be  regarded 
as  being  so  far  fraudulent  as  to  make  the  purchaser  a 
trustee,  and  hold  the  property  for  the  use  of  the  execu- 
tion debtor  or  his  creditors,  much  more  so  should  it  be 
when  the  purchaser  himself,  for  the  very  purpose  and 
with  the  effect  of  deterring  other  bidders,  proclaims  that 
he  is  so  purchasing  the  property,  and  especially  when  be 
gets  it  at  greatly  less  than  it  would  then  have  sold  for,  as 
was  the  case  ih  this  instance. 

The  only  remaining  question  is,  whether  the  relative 
situation  of  the  parties,  at  the  time  of  purchase,  forbids 
this  relation  of  trustee  and  beneficiary?  Commercial 
intercourse  was  then  prohibited,  by  the  enactments  of 
Congress  and  the  proclamation  of  the  President,  between 
the  citizens  of  Kentucky  and  Mississippi,  and  for  many 
purposes  they  sustained  the  relation  of  alien  enemies; 
yet  even  alien  enemies  have  many  rights  as  to  each 
other,  and  in  many  instances  the  individual  may  not  in- 
terpose when  the  government  can. 

Alien  enemies  may  sustain  the  relation  of  debtor  and 
creditor.  If  the  debt  existed  prior  to  the  war,  only  the 
right  of  action  is  suspended  during  hostilities,  and  revives 
with  peace,  unless  the  sovereign  has  intervened  by  way 
of  confiscation ;  and  even  during  the  war,  by  the  permit 
of  the  sovereign,  this  relation  may  be  created,  and  it  may 
also  be  created  by  necessity,  without  such  license.     An 
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alien  enemy  may  be  the  devisee  of  real  estate  or  the  dis- 
tributee or  legatee  of  personalty ;  and  if  the  Government 
takes  no  proceedings  of  confiscation  or  sequestration,  it 
will  be  no  defense  to  their  claim  when  such  relation  has 
ceased  by  the  termination  of  the  war ;  and  other  rights 
might  be  named. 

In  Fairfax  vs.  Hunter  (7  Cranchy  626),  the  Supreme 
Court  of  the  United  States  held,  that  a  devise  to  Dennis 
Fairfax,  a  resident  of  England,  and  an  alien  enemy,  by 
a  testator  who  died  in  Virginia  during  the  war,  of  lands 
in  Virginia,  was  not  void.  Justice  Story,  in  the  opinion, 
after  stating  4paX  an  alien  may  take  b}'  purchase  and 
hold  real  estate  until  office  found  by  the  Government, 
said  :  "  The  alien  has  complete  dominion  over  the  same ; 
he  is  a  good  tenant  of  the  freehold  in  a  prcBcipe  on  a 
common  recovery,  and  may  convey  the  same  to  a  pur- 
chaser. *  *  We  do  not  find  that,  in  respect  to  these 
general  rights  and  disabilities,  there  is  any  admitted  differ- 
ence between  alien  friends  and  alien  enemies.  During  the 
war,  the  property  of  alien  enemies-  is  subject  to  confis- 
cation jure  belliy  and  their  civil  capacity  to  sue  is  sus- 
pended ;  but  as  to  capacity  to  purchase,  no  case  has 
been  cited  in  which  it  has  been  denied;  and  in  the  At- 
torney General  vs.  Wheeden^  Sfc.  {Park's  Rep.,  267),  it  w€w 
adjudged  that  a  bequest  to  an  alien  enemy  was  good, 
and  after  peace  might  be  enforced.  Indeed,  the  common 
law  in  these  particulars  seems  to  coincide  with  the  jus 
gentium.^^ 

And  in  Beadwell  vs.  Weeks  (1  Johnson's  Chy.  ij.,  206), 
Chancellor  Kent  held,  that  a  citizen  and  resident  of 
England,  who  was  an  alien  enemy,  may  take  personalty 
as  distributee,  of  one  dying  here  during  the  war  of  1812 ; 
and  ordered  the  administrator  to  hold  the  funds  until  the 
war  ceased,  and  denied  the  claims  of  the  next  of  kin, 
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residing  in  this  country,  saying  that  the  laws  of  war 
"impose  no  forfeiture  or  confiscation  of  property.  They 
destroy  no  right,  but  only  suspend  the  exercise  of  certain 
rights.  It  is  for  the  sovereign  power  *  *  *  to  deter- 
mine  when  and  how  far,  in  cases  unprovided  for  by 
treaty,  the  rights  and  property  of  alien  enemies  shall  be 
imperiled  by  war."  It  is  true  the  Senate  of  New  York, 
by  the  casting  vote  of  its  presiding  officer,  reversed  this 
case ;  but  all  the  judges  were  for  affirmance,  therefore  it 
has  the  authority  not  only  of  Kent's  great  name,  but  that 
of  all  the  judges  who  sat  upon  the  case. 

How  infinitely  stronger  is  the  case  under  advisement. 
Here  the  parties  are  citizens  of  the  same  great  Republic, 
but  of  difierent  States,  then  unexpectedly  at  war;  but 
•  many  constitutional  rights  pertain  to  both  alike. 

This  was  a  proceeding  in  a  Kentucky  court  in  behalf 
of  her  citizen,  against  a  non-resident,  but  a  citizen  of 
the  United  States,  to  compel  him  to  pay  a  debt.  It  was 
his  legal  duty  to  pay  it,  else  the  judgment  of  sale  was 
wrong.  The  creditor  had  a  lien  upon  and  a  legal  right 
to  sell  the  property,  else  the  judgment  and  sale  were 
erroneous.  If  the  creditor  had  a  right  to  demand  his 
debt,  the  debtor  had  the  right  to  discharge  it,  else  there 
would  be  the  solecism  of  a  right  in  the  creditor  to  de- 
mand, but  no  right  in  the  debtor  to  pay  the  debt.  If 
the  debtor  had  violated  no  legal  right  of  his  creditor  by 
withholding  the  debt,  there  would  have  been  no  cause 
of  action.  If  the  creditor  had  the  legal  right  to  have 
the  property  sold  to  pay  the  debt,  the  debtor  had  the 
legal  right  to  sell  it  for  such  purpose,  for  he  certainly 
could  voluntarily  do  what  the  court,  by  suit,  could 
legally  compel  him  to  do. 

The  creditor  being  a  citizen  of,  and  the  land  situated 
in,  Kentucky,  so  far  from  its  sale  being  interdicted,  the 
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rights  of  the  legal  creditor  are  protected  even  against 
the  government,  on  a  proceeding  to  confiscate,  by  the 
47th  section  of  the  act  of  Congress  of  March  3,  1863 
(2  Brightly's  Digest,  1238). 

That  law  that  secured  the  right  to  the  creditor  to 
demand  his  debt,  gave  also  necessarily  the  right  to  the 
debtor  to  pay  it.  The  law  that  authorized  the  creditor 
and  the  court  to  sell  the  land  to  pay  the  debt,  necessarily 
authorized  the  debtor  to  do  so  for  the  same  purpose. 

If  the  creditor  had  the  legal  right  to  demand  the  debt 
and  the  debtor  had  the  right  to  pay  it,  his  agent,  friend, 
or  trustee  would  have  the  same  legal  right ;  and  if  both 
creditor  and  debtor  had  such  right,  any  one,  not  under 
legal  disabilities,  had  the  right  to  purchase  either  for  his 
own  or  the  debtor^s  benefit,  subject,  however,  as  was  all 
other  property  of  the  rebel  debtor,  to  confiscation  by  thtt 
government,  but  not  subject  to  be  defeated  in  this  or  any 
other  right  by  any  one  but  the  sovereign.  The  alien  en- 
emy, if  the  appellees  be  such,  could  legally  hold  the  land 
against  all  the  world  but  the  sovereign  and  right  of  sale 
in  bis  lawful  creditors ;  much  more  so  could  a  rebel  citi- 
zen of  that  sovereign ;  and  legal  rights  and  responsibil- 
ities might  spring  out  of  the  conduct  of  a  purchaser  of 
his  property,  which,  however,  would  remain  suspended 
during  hostilities,  as  the  alien  enemy  or  rebel  citizen 
would  have  no  such  status  as  to  authorize  a  suit  by 
hiai  in  our  courts.  But,  on  the  restoration  of  peace, 
his  right  of  action  would  revive,  and  he  could  enforce 
any  legal  right  which  existed  anterior  to,  or  was  ere* 
ated  during,  the  war. 

Wherefore,   the  judgment   is   affirmed,  without  dam«> 
ages,  no  supersedeas  appearing  in  the  case. 
VOL.  rv — 24 
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CASE  13— PETITION  EQUITY— DECEMBER  16. 

Grardner  and  wife  vs.  Craddock,  Ac. 

▲PPXAL   FROM   HART   CIRCUIT  COURT. 

In  a  petition  to  tell  the  landt  of  heirs,  any  one  of  whom  is  an  infant,  or  of 
unsound  mind,  a  married  woman,  or  resides  out  of  the  State,  under 
article  1,  chapter  86,  of  the  Revised  Statutes,  the  authority  of  the  court 
to  adjudge  the  tale  depends  on  the  ezietence  qf  the  particular  facte  named 
in  the  statute.  It  is  necessary  to  allege^  and  provCy  that  the  share  <rf  each 
heiry  is  not  of  greater  value  than  one  hundred  dollars.  For  the  waut  of 
such  proof  in  this  case,  the  judgment  of  sale  is  reversed  on  the  appeal 
of  one  of  the  heirs,  a  married  defendant,  to  the  petition. 

RoBEET  D.  Murray,  For.  Appellants, 

CITED— 
Revised  Statutes,  chap.  86. 

JUDGE  HARDIN  diiiIybrid  thb  opinion  or  thb  court: 

This  was  a  suit  in  equity  by  part  of  the  heirs  of  Philip 
Wells,  deceased,  against  the  appellants  and  others,  who 
were  also  heirs  of  said  decedent,  seeking  a  sale  of  three 
parcels  of  land  which  descended  from  said  decedent, 
under  article  1  of  chapter  86  of  the  Revised  Statutes, 
the  petition  alleging  that  one  of  the  heirs  was  an  infant, 
and  others,  who  were  made  defendants,  were  married 
women  and  non-residents  of  the  State,  and  that  the 
share  of  each  heir  in  the  lands  was  not  of  greater  value 
than  one  hundred  dollars. 

The  appellants,  Robert  Gardner  and  wife,  were  made 
defendants  to  the  action,  and  served  with  process,  but  did 
not  answer  the  petition ;  and  they  now  seek  a  reversal 
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of  the  judgment  which  sabjected  their  interest  in  the  land 
to  sale. 

Said  article  1  of  chapter  86  of  the  Revised  Statutes 
provides,  "that  whensoever  any  land  shall  descend  to 
two  or  more  heirs,  any  one  of  whom  is  an  infant,  or  of 
unsound  mind,  a  married  woman,  or  resides  out  of  the 
State,  and  the  share  of  each  heir  is  not  of  greater  value 
than  one  hundred  dollars,  the  court  of  equity  for  the 
county  in  which  the  land,  or  the  greater  part  thereof,  lies, 
may,  on  the  petition  of  one  or  more  of  the  heirs,  decree 
a  sale  of  the  same." 

The  authority  of  the  court  to  adjudge  the  sale  of  the 
female  appellant's  share  of  the  land,  according  to  the 
above  enactment,  depended  on  the  existence  of  the  par- 
ticular facts  named  in  the  statute,  one  of  which  being, 
that  the  share  of  each  heir  was  not  of  greater  value  than 
one  hundred  dollars ;  and  these  essential  facts  should  not 
only  have  been  alleged,  but  proved,  to  authorize  the  court 
in  this  proceeding  to  divest  the  parties  of  title  who  were 
either  married  women  or  infants.  But  although  the  facts 
are  substantially  alleged,  they  are  not  established  by  any 
competent  evidence. 

The  judgment  directing  the  sales  is,  therefore,  reversed, 
and  the  cause  remanded  for  further  proceedings  not  in- 
consistent with  this  opinion. 


Digitized  by 


Google 


872  BUSH'S    REPORTS. 
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CASE  14— PETITION  ORDINARY— DECEMBER  15. 

Groom's  admV  vs.  Pickett,  &c. 

APPEAL    PROM    CLINTON    CIRCUIT   COURT. 

The  court,  wbence  an  execution  issaed,  which  was  directed  to  the  sheriff  of 
another  county,  has  do  jurisdiction  of  an  action  against  such  sheriff 
for  his  failure  to  make  leyy  and  return  of  such  execution  as  required 
by  law.  The  cause  of  action  occurred  in  the  county  of  which  the 
defendant  was  sheriff,  and  the  conrts  of  that  county  have  jurisdic- 
tion. ( Civil  Codej  sec.  94.)  Section*  3  and  4,  article  18,  chapter  36, 
Revised  Statutes  (1  Stanton  493),  giving  jurisdiction  in  such  coses  to 
the  courts  whence  the  executions  issued,  are  repealed  by  the  pro- 
visions of  the  Code  which  were  subsequently  adopted.  {See  Civil 
Code,  sees.  748,  875,  and  908.) 

J.  A.  Brents  and 

A.  J.  James,  For  Appellant, 

CITED— 

Revised  Statutes^  sees.  3,  4,  art.  18,  chap.  36,  1  Stanton^ 
493. 

Civil  Code,  sees.  94,  587 ;  also  1  Slant. y  177. 

Session  Acts,  1853-4, /y.  24  to  56. 

3  Met.,  324-5-6. 

Act  of  Feb.  12,  1858,  2  Stanton,  513. 

2  Met.,  500-1-2. 

1  Bush,  384 ;  Bank  of  Ky.  vs.  Harrison,  ^, 

JUDGE  PETERS  dblivbrbd  the  opinion  of  thi  court: 

This  action  was  brought  by  appellant  in  the  Clinton 
circuit  court  against  appellee,  Pickett,  late  sheriflf  of 
Adair  county,  and  his  sureties  on  the  official  bond  of 
said  Pickett. 
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The  petition  contains  two  paragraphs.  In  the  first  it 
is  alleged  that  appellant  caused  an  execution  to  issue 
from  the  Clinton  circuit  court  clerk's  office  in  his  favor, 
against  the  estate  of  J.  A.  Morrison,  &c.,  on  the  I4th 
of  May,  1867,  on  a  sale  bond  for  one  thousand  five 
hundred  dollars,  directed  to  the  sheriff  of  Adair  county, 
the  same  in  which  the  defendants  therein  then  resided, 
which  was  placed  in  the  hands  of  said  sheriff  on  the 
16th  day  of  the  same  month;  that  the  defendants  in  said 
execution  then  and  there  had  sufficient  estate  unencum- 
bered to  satisfy  the  said  execution,  known  to  said  sheriff, 
but  that  he  failed  and  refused  to  levy  said  execution  on 
the  estate  of  the  defendants  and  to  make  his  debt,  and 
seeks  a  judgment  therefor  against  the  sheriff  and  his 
sureties. 

In  the  second  paragraph  he  alleges  that  he  caused  a 
second  execution  to  issue  for  said  debt  against  the  estate 
of  said  Morrison  and  others  in  July,  1867,  which  was  in 
due  time  placed  in  the  hands  of  Pickett,  sheriff  of  Adair 
county,  the  same  county  in  which  the  defendants  in  said 
execution  then  resided ;  and  said  sheriff  wholly  failed  to 
levy  and  collect  the  amount  thereof,  although  said  de- 
fendants had  estate  unencumbered  in  said  county,  and 
subject  to  levy  and  sale,  sufficient  to  satisfy  his  debt ;  and 
he  also  alleges  that  said  sheriff  failed  and  neglected  to 
return  said  execution  to  the  office  whence  it  issued  ;  and 
he  seeks  judgment  for  his  debt,  and  thirty  per  cent,  dam- 
ages against  said  sheriff  and  his  sureties  for  the  failure 
to  make  his  debt,  and  for  failing  to  return  the  execution ; 
and  having  failed  in  the  court  below,  he  has  appealed 
to  this  court. 

A  plea  to  the  jurisdiction  of  the  Clinton  circuit  court 
was  filed  by  appellees,  and  that  is  the  vital  question  in 
the  case. 
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In  the  Bank  of  Kentucky  vs.  Harrison,  ^c.  (1  Bush,  384), 
this  question  is  settled  adverse  to  appellant ;  but  he  in- 
sists that  sections  3  and  4,  article  18,  chapter  36,  Revised 
Statutes  {1st  vol,,  p.  493),  had  escaped  the  attention  of  the 
court,  wherein  it  is  expressly  provided,  that  the  remedy  for 
the  delinquency  here  complained  of  shall  be  by  motion  or 
suit  in  the  court  whence  the  execution  issued.  This  pro- 
vision of  the  statute,  if  unrepealed,  would  certainly  con- 
fer jurisdiction  on  the  court  whence  the  execution  issued 
to  enforce  the  remedy  against  the  sheriff. 

By  sub-sections  2  and  3  of  section  94,  Civil  Code,  it  is 
provided,  that  actions  against  public  officers  for  an  act 
done  by  them  in  virtue  or  under  color  of  their  office,  or 
for  a  neglect  of  official  duty,  and  an  action  upon  the 
official  bond  of  a  public  officer,  must  be  brought  in  the 
county  where  the  cause,  or  some  part  thereof,  arose. 

The  action  was  brought  on  the  official  bond  of  the 
sheriff,  and  the  neglect  of  official  duty  by  the  sheriff  is 
shown  to  have  occurred  in  Adair  county,  where  the  de- 
fendants in  the  execution  resided ;  their  estates  were  in 
that  county,  as  alleged,  and  the  sheriff  had  no  lawful 
authority  to  levy  said  execution  on  any  estate  olit  of  that 
county,  if  any  could  have  been  found  outside  of  its  limits. 
It  only  remains  to  ascertain  whether  the  provision  of  the 
Revised  Statutes,  supra,  has  been  superseded  by  the  Civil 
Code. 

By  section  875,  Civil  Code,  it  is  provided,  that  all  stat- 
utes and  laws  heretofore  in  force  in  this  State,  in  any 
case  provided  for  by  this  Code,  or  inconsistent  with  its 
provisions,  are  hereby  repealed  and  abrogated,  &c. 

The  section  of  the  Revised  Statutes  relied  upon  as  giving 
the  Clinton  circuit  court  jurisdiction,  was  repealed  by  the 
section  of  the  Civil  Code  just  quoted ;  and  it  results  that 
said  court  improperly  took  jurisdiction  in  the  case. 
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Whatever  errors,  therefore,  may  have  intervened  in  the 
progress  of  the  trial,  cannot  be  available  for  reversal. 
As  appellant's  cause  of  action  was  restricted  to  Adair 
county,  no  judgment  could  have  been  properly  rendered 
in  Clinton  county  therefor,  as  a  plea  to  the  jurisdiction 
of  that  court  was  filed  and  relied  upon. 

Wherefore,  the  judgment  is  affirmed. 


CASK  15— MOTION— DECEBTBER  16.  |  w**  1 

4bud75 

Bartly   vs.  Fraine,  &c.  ^'" 

APPEAL    FROM    MOMBOB   COUNTY   COURT. 

1.  On  BufBcient  notice  and  motion,  the  sureties  in  a  sheriff's  official  bond 
moved  the  county  court  for  additional  security,  "  in  consequence  of 
official  default"  After  hearing  the  parties  the  court  required  addi- 
tional security  in  a  prescribed  time,  and  the  sheriflf  failing  to  give  it, 
was,  by  order  of  the  court,  removed  from  office,  and  a  successor  was 
appointed  and  quallBed.     The  judgment  of  removal  is  afirmed. 

t.  Ooanty  courts  have  constitutional  power  to  remove  sheriffs  from  office 
for  failing  to  give  new  bonds  at  the  time  prescribed  by  the  court,  in  a 
proceeding  by  notice  and  motion  of  sureties  as  authorized  by  law. 
{Slate  Constitutionj  tee,  9,  art,  6,  and  tec.  19,  art.  8,  and  see,  2,  chap, 
97;  Revised  Statutes^  2  Stanton^  396-7.) 

3.  The  discretionary  power  conceded  by  section  9,  article  6,  and  section  Id, 
article  8,  of  the  Oonstitution,  is  plenary  and  unqualified,  and  thus  the 
organic  law  itself,  considered  in  all  its  provisions  on  this  subject,  w 
consistent  with  the  power  to  retnove  a  sheriff  for  the  security  of  his 
sweties^  even  when  the  cause  for  removal  may  be  an  impeachable  or 
indictable  matter,  and  more  especially  when  it  is  not,  as  in  cases 
of  some  unimpeachable  delinquency  or  apprehended  insolvency,  not 
indictable. 
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4.  Section  2,  chapter  97,  of  the  Revised  Statutes  (2  Stanton,  396-7),  author- 

izing county  courts  to  remove  sheriffs  from  office  for  failing  to  give  a 
new  bond  on  the  day  prescribed  by  the  court,  is  constitutional. 

5.  The  removal  of  officers  on  conviction  by  indictment  or  impeachment,  as 

provided  in  section  36,  article  4,  and  in  article  5,  of  the  Constitution, 
(m/ot  the  public  benefit;  the  removals  i^uthorized  by  section  19,  article 
8,  are  for  the  benefit  of  sureties.  In  the  case  of  Lowe  vt.  Commom- 
wealth  (3  Met.,  237),  the  jailer  was  removed  by  the  county  court  for 
an  act  for  which  he  might  have  been  removed  by  indictment  or  im- 
peachment, and  the  removal  was  for  the  public  benefit,  and  not  for 
the  relief  of  sureties;  hence  the  removal  in  that  case  was  held  to  be 
unauthorized  by  the  Constitution. 

Lewis  &  Cockrill,  For  Appellant, 

CITED— 
3  Met.y  237 ;  Lowe  vs.  Commonwealth, 

Leslie  &  Botts,  For  Appellees, 

CITED— 
Revised  Statutes,  sees.  1,  2,  chap,  97,  2  Stanton^  396. 
13  jB.  Mon,,  393 ;  Lemmon  vs.  Peck, 

JUDGE  ROBERTSON  delivbrbd  thb  opinion  of  thb  court: 

On  sufficient  notice  the  appellees,  as  sureties  in  his  offi- 
cial bond  as  sheriff  of  Monroe  county,  moved  the  county 
court  of  that  county  for  additional  security,  "  in  conse- 
quence of  official  default,^''  After  hearing  the  parties,  the 
/Court  required  additional  security  in  a  prescribed  time, 
and  the  appellant  failing  to  give  it,  was,  by  order  of 
court,  removed  from  office,  and  a  successor  was  appoint- 
ed and  qualified  for  the  unexpired  term. 

As  the  record  exhibts  none  of  the  evidence  heard  on 
the  trial,  we  must  presume  that  it  authorized  the  requisi- 
tion made  by  the  court. 

But  the  appellant  insists  that  the  county  court  had  no 
, constitutional  power  to  remove  him  from  office,  and  in 
support  of  that  position  he  relies  on  section  36  of  article 
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4  of  the  State  Constitution,  subjecting  sheriffs  and  other 
civil  officers  to  indictment  for  ^^malfeasance  or  misfeasance 
in  office,"  and  on  article  5,  concerning  impeachment  of 
all  civil  officers ;  and  also  on  the  opinion  of  this  court  in 
the  case  of  Lowe  vs.  The  Commonwealth  (3  Met.^  237). 

It  neither  appears  nor  should  be  presumed  that  the 
imputed  "  default"  in  this  case  vi^as  either  an  impeach- 
able or  indictable  offense,  and,  therefore,  the  principle  of 
the  decision  in  3d  Metcalfe  is  not  applicable  here.  But 
however  this  may  be,  there  are  other  provisions  in  the 
Constitution  which  authorized  the  relief  of  the  sheriff's 
sureties  by  his  removal  from  office,  their  only  alternative 
remedy  afler  his  refusal  to  give  the  required  bonds.  An 
impeachment  or  indictment  is  for  the  benefit  of  the  pub- 
lic; a  removal  on  motion  by  sureties  is  for  their  own 
exclusive  benefit;  and,  unless  the  Constitution  and  the 
statutory  law  authorize  such  relief  to  sureties,  they  might 
be  deemed  without  remedy,  and  there  would  be  an  inex- 
cusable defect  in  our  jurisprudence.  There  is  no  such 
defect  in  either  the  fundamental  or  statutory  law  of  Ken- 
tucky. 

Section  9th  of  article  6th  of  the  Constitution  authorizes 
the  proper  tribunals  to  require  sheriffs  and  some  other 
officers  to  give  bond  "  as  often  as  may  be  deemed  neces- 
sary." 

And  section  19th  of  article  8th  provides,  that  "the 
General  Assembly  shall  direct  by  law  how  persons  who 
now  are,  or  who  may  hereafter  become,  securities  for 
public  officers,  may  be  relieved  or  discharged  on  account 
of  such  securityship." 

And  section  2d  of  chapter  97,  pages  396-7,  Stanton's 
Revised  Statutes,  provides,  that  if  a  sheriff  or  other  offi  - 
cer  shall  fail,  when  required  to  give  a  new  bond,  "he 
shall,  by  order  of  the  court,  be  removed  from  his  office ^ 
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The  discretionary  power  conceded  by  these  two  pro- 
visions of  the  ConstitQtion  is  plenary  and  unqualified; 
and  thus  the  organic  law  itself,  considered  in  all  its  pro- 
visions on  this  subject,  is  consistent  with  the  power  to 
remove  a  sheriff  for  the  security  of  his  sureties,  even  when 
the  cause  for  removal  may  be  an  impeachable  or  indict- 
able matter;  and  more  especially  when  it  is  not,  as 
in  cases  of  some  unimpeachable  delinquency  or  appre- 
hended insolvency,  not  indictable ;  and,  consequently, 
the  statute  before  cited,  and  conformably  with  which 
the  county  court  acted  in  this  case,  is  constitutional 
and  authoritative. 

In  the  case  of  Lowe  vs.  The  Commonwetdth,  the  removal 
of  the  jailer  was  for  an  act  for  which  the  court  said  that 
he  might  have  been  removed  by  impeachment  or  indict- 
ment, as  prescribed  by  the  Constitution ;  and  the  removal 
by  the  county  court  was  for  the  public  benefit,  and  not 
for  the  relief  of  sureties. 

As  the  jailer's  tenure  of  office  was  fixed  by  the  Consti- 
tution, subject  to  curtailment  by  no  other  judicial  pro- 
ceeding for  the  Commonwealth  than  impeachment  or 
indictment,  the  opinion  in  the  case  of  Lowe  vs.  The  Com- 
monwealth was,  in  efiect,  hypothetically  right,  though  the 
reasoning  of  the  court  is  so  indiscriminating  as  to  seem 
to  embrace  this  case,  and,  so  far,  it  was  unintentional 
and  ultra-judicial. 

There  is  no  judicial  conflict  between  that  case  and 
this.  But  however  that  may  be,  we  are  satisfied  with 
our  conclusion  in  this  case  as  right  and  unafiected  by 
any  opposing  authority. 

Wherefore,  the  judgment  is  affirmed. 
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CASE  16— PETITION  EQUITY— DECEMBER  16. 

Pryor,   assignee,   &c.,   vs.    Smith,   &c. 

APPEAL   FROM    HENRY    CIRCUIT   COURT. 

1.  Hnsband  and  wife  conveyed  thirty-two  acres  of  her  land  in  part  pay 

for  three  hundred  and  forty  acres  which  be  purchased,  and  which 
was  conveyed  to  the  husband.  Before  the  wife  agreed  to  join  in  the 
conTeyance  of  her  land,  her  husband  agreed,  rerbally,  that  he  would 
indemnify  her  in  the  three  hundred  and  forty  acres,  and  she  was  also 
advised  that  he  would  hold  the  land  conveyed  to  him  in  trust  for  her 
to  the  extent  of  the  price  of  her  thirty-two  acres.  Held  by  the 
cowl — That,  as  the  deeds  contained  no  reservation  in  her  favor,  one 
of  them  divested  her  of  her  title,  and  the  other  vested  in  her  hus- 
band the  land  he  purchased  in  part  with  it.  These  trnnsactions 
constituted  a  complete  conversion  and  reduction  of  her  estate  in  the 
land  by  her  husband  to  his  possession,  and  generally  when  this  is 
done  a  court  of  equity  will  not  interpose  to  provide  for  the  wife  to 
the  exclusion  of  the  claims  of  creditors,  and  also  that  no  trust  re- 
sulted in  favor  of  the  wife.  (  Whitesides  V9.  Dorris  and  wifty  7  Danay 
108;  Martin  vs.  Trigg,  8  B.  Mon,^  529;  Latimer  vs.  Qlenn,  2  Bush^ 
643;  Revised  Statutes,  section  22,  chapter  80;   2  Stanton,  230.) 

2.  The  homestead  exemption,  provided  for  by  act  of  February  10,  1866 

(Myers'  Sup.,  714),  does  not  apply  to  debts  or  liabilities  created  or 
incurred  before  the  1st  day  of  June,  1866.  It  does  not  apply  to  a 
note  executed  after  that  date,  as  a  renewal  of  a  note  given  before 
th:it  date.  The  renewal  of  a  note  is  not  a  satisfaction  of  a  debt, 
but  only  a  change  of  the  evidence  of  it.  (Lowry  vs.  Fisher,  2  Bush^ 
70.)  I 

3.  An  order  appointing  a  commissioner  to  ascertain  facts  in  reference  to 

alleged  usury  in  controversy  in  the  suit,  is  not  such  a  final  judgment 
as  will  authorize  an  appefil. 

S.  E.  DeHaven  and 

A.  J.  James,  For  Appellant, 

CITED— 

8  jB.  JWon.,  326 ;  McCann  vs.  Letcher. 

II  B.  Mon.y  285;  HunVs  admW  vs.  Dupuy. 
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2  Bush,  540  ;  Latimer  vs,  Glenn. 

4  Bush,  168;   Worlci/  vs,  Tuggle,  4^. 

John  Rodman,  For  Appellees, 

CITKD- 
4  Met.,  86 ;  Maramon  vf.  Maramon, 
10  B,  Mon.,  245;  Brooks  vs,  Turpin. 
8  jB.  iJfow.,  529 ;  Martin  vs,  Trigg. 

1  Vcsey,  jr. J  173. 

2  Dana,  114  ;   Tilford  vs.  Bank  of  Kentucky, 
6  Jfow.,  89;  Morrison  vs.  Taylor. 

2  Afc^,  93  ;   Chinn  vs.  Mitchell. 
Civil  Code,  sec,  748. 

10  B,  Mon.,  282 ;  Muir  vs.  Cross, 

3  Met.,  274;  Ross  vs.  Ross, 

1  Duvall,  321 ;  iWi^^^  v^.  Rowland. 

2  Duvall,  155;  &o</  v^.  Shepherd. 

JUDGE  HAUDIN  deliverkd  tub  opinion  op  the  court: 

On  the  first  day  of  June,  1858,  Z.  F.  Smith  and  wife, 
and  Mildred  D.  Smith,  sold  and  conveyed  to  Augustine 
Dupuy  a  tract  of  land  containing  about  three  hundred 
and  forty  acres,  for  the  price  of  seventeen  thousand  and 
twenty-eight  dollars  and  twenty-five  cents,  the  receipt 
of  which  they  acknowledged  in  their  deed.  It  appears, 
however,  that  one  thousand  six  hundred  and  two  dol- 
lars and  fifty  cents  of  said  consideration  was  not  paid 
in  money,  ^ut  by  the  simultaneous  sale  and  conveyance 
to  Z.  F.  Smith,  by  Dupuy  and  his  wife,  Lucy  Jane  Du- 
puy, of  a  tract  of  about  thirty-two  acres  of  land,  which 
said  Lucy  Jane  owned  by  inheritance  from  her  deceased 
father.  It  also  sufficiently  appears,  that,  at  the  time  of 
these  sales  and  conveyances,  said  Lucy  Jane  Dupuy  ob- 
jected to  conveying  her  title,  except  upon  the  condition 
that  the  value  of  the  thirty-two  acres  should  be  secured 
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to  her  in  the  larger  tract  conveyed  to  her  husband;  but 
she  did  so  on  the  verbal  agreement  of  her  husband  that 
he  would  so  indemnify  her,  and  under  advice  that  the 
deed  to  A.  Dupuy  would  vest  the  land  in  him,  in  trust 
for  her,  to  the  extent  of  one  thousand  six  hundred  and 
two  dollars  and  fifty  cents  of  the  consideration. 

On  the  24th  day  of  August,  1867,  said  A.  Dupuy  being 
largely  involved  in  debt,  made  a  deed  of  assignment  to 
W.  S.  Pryor,  in  trust  for  the  use  of  his  creditors,  of  said 
tract  of  three  hundred  and  forty  acres  of  land,  and  all 
his  other  pr^erty  not  exempt  from  execution. 

Pryor,  having  sold  the  land  as  directed  by  the  deed  of 
assignment,  brought  this  suit  for  the  decision  of  certain 
questions  which  it  was  necessary  to  have  judicially  de- 
termined before  he  could,  with  safety  to  himself,  make 
distribution  of  t^e  assets  in  his  hands  among  the  cred- 
itors of  Dupuy ;  and,  by  the  cross-pleadings  in  this  suit, 
the  following  matters  were  litigated  : 

1st.  On  the  cross-petition  of  said  Lucy  Jane  Dupuy,  she 
sought  to  have  an  equitable  provision  made  for  her  in 
consideration  of  her  conveyance  of  the  tract  of  thirty- 
two  acres  of  land  to  Smith,  and  Smith  and  other  credit- 
ors controverted  her  claim. 

2d.  A.  Dupuy  set  up  a  claim  to  a  homestead  right  in 
the  land  under  the  act  of  February  10th,  1866.  {Myers* 
Supplement,  714.) 

3d.  He  sought  to  have  a  claim  of  Drane,  Smith  & 
Co.,  for  a  judgment  against  him  for  ten  thousand  three 
hundred  and  sixteen  dollars  and  twenty  cents,  abated 
by  fifteen  hundred  dollars,  for  alleged  usury  in  the 
debt. 

The  court  rendered  a  judgment  in  bar  of  the  claim  of 
said  Lucy  Jane  Dupuy,  and  also  of  A.  Dupuy's  claim 
under   the  homestead    exemption    law  ;  and  from   those 
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acyudications  Dupuy  and  wife  have  appealed  to  this 
court.  As  to  the  claim  of  usury,  the  court  expressed 
the  opinion  that  part  or  all  of  it  should  be  allowed, 
and  directed  certain  facts  concerning  it  to  be  ascer- 
tained by  a  commissioner;  and  from  this  order  the 
claimants  of  said  debt  prosecute  a  cross-appeal.  But 
as  we  did  not  regard  the  order  as  a  final  judgment, 
the  cross-appeal  will  be  dismissed  for  want  of  jurisdic- 
tion in  this  court. 

The  claim  of  Mrs.  Dupuy  was,  in  our  opinion,  prop- 
erly rejected.  The  deeds  contained  no  reservation  in  her 
favor.  One  of  them  divested  her  of  her  title,  and  the 
other  vested  in  her  husband  the  land  which  he  purchased 
in  part  with  it.  These  transactions  constituted  a  com- 
plete conversion  and  reduction  of  her  estate  in  the  land 
by  her  husband  to  his  possession ;  and  generally,  where 
this  is  done,  a  court  of  equity  will  not  interpose  to 
provide  for  the  wife  to  the  exclusion  of  the  claims  of 
creditors.  ( Whitcsidcs  vs.  Dorris  and  wife,  7  Dana,  108  ; 
Martin  vs.  Trigg,  8  jB.  Mon.,  529;  Latimer  vs.  Glenn,  2 
Bush,  543 ;  and  Watson  vs.  Robertson,  decided  at  the  last 
term.) 

It  is  insisted,  however,  that  the  deed  to  A.  Dupuy 
vested  the  title  in  him,  so  far  as  purchased  with  the 
thirty-two  acre  tract  of  land,  in  trust  for  his  wife  ;  but 
by  section  22  of  chapter  80  of  the  Revised  Statutes  (2 
vol.,  230)  it  is  declared,  that  *'  when  a  deed  shall  be  made 
to  one  person,  and  the  consideration  paid  by  another,  no 
use  of  trust  shall  result  in  favor  of  the  latter."  And 
although  this  provision  of  the  statute  is  by  a  subsequent 
one  resti'icted  in  its  application,  the  facts  show  the  con- 
veyance in  this  case  to  be  embraced  by  it. 

We  also  concur  in  the  conclusion  of  the  circuit  court, 
that,  as  to  said  debt  of  Drane,  Smith  &  Co.,  A.  Dupuy 
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wae  not  entitled  to  the  benefit  of  said  act  of  February 
10,  1866.  The  homestead  exemption  provided  by  that 
act  ia  restricted  to  debts  incurred  after  the  first  day  of 
June,  1866 ;  and  although  the  debt  of  Drane,  Smith  & 
Co.  was  evidenced  by  a  note  executed  to  Smith,  dated 
the  first  day  of  January,  1867,  it  indisputably  appears 
that  that  note  was  given  in  renewal  of  a  note  for  seven 
thousand  nine  hundred  dollars,  executed  by  Dupuy  to 
Mildred  D.  Smith,  on  the  20tti  of  August,  1863.  As  the 
renewal  of  a  note  is  not  a  satisfaction  of  the  debt,  •but 
only  a  change  of  the  evidence  of  it,  the  court  properly 
regarded  the  debt  as  having  been  incurred  before  the 
first  day  of  June,  1866,  notwithstanding  the  date  of  the 
last  note  given.     {Lowry  vs,  FMer,  2  Bush^  70.) 

Wherefore,  the  judgment  is   affirmed   on  the  original 
appeal,  and  the  cross-appeal  is  dismissed. 


CASE  17— MOTION— DECEMBER  17. 

Calloway,  &c.,  vs.  Commonwealth. 

APPEAL   FROM   FBANKLIN    CIRCUIT   COURT. 

1 .  In  a  proceeding  in  the  name  of  the  Gommonwealtb,  withoat  notice  or  ser- 
vice of  process,  by  motion,  in  the  Franklin  circuit  conrt,  against  the 
sheriff  of  Harlan  county  and  his  sureties,  for  failing  to  pay  into  the 
treasury  a  balance  of  the  revenue  due  and  collectable  in-  the  year 
1866,  the  copy  of  the  bond  filed  by  the  Auditor  shows,  on  its  face, 
that  it  was  executed  at  the  June  term  of  the  county  court  of  said 
county,  and  not  at  the  January  or  February  term  as  required  by  law. 
Without  allegation  or  explanation  no  judgment  should  have  been 
rendered  against  the  sheriff  and  his  sureties  on  the  motion;  the  judg» 
mmt  of  the  circuit  court  against  them  is  reversed. 
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2.  No  power  or  authority  is  conferred  by  the  statute  on  the  county  court  to 

take  the  original  bond  from  the  sheriff  for  the  collection  of  the  reve- 
nue, at  any  other  terms  of  their  court  than  those  named  (January  or 
February  term),  and  no  option  is  given  to  the  sheriff;  but  if  he  fails 
to  execute  the  bond  at  one  or  the  other  of  the  terms  prescribed,  his 
office  shall  thereby  be  forfeited. 

3.  The  remedy,  on  motion,  authorized  by  the  statute  against  a  defaulting 

sheriff  is  anomalous  in  judicial  proceedings,  and,  if  not  harsh,  cer- 
tainly fj  p^irUy  and  when  adopted  the  requirements  of  the  statute 
must  appear  to  have  been  complied  with,  and  the  liability  of  the 
sheriff  and  his  sureties  clearly  shown. 

4.  Xhe  power  of  the  county  court  to  require  the  sheriff  to  execute  supple- 

mental  bonds  at  other  terms  of  the  court,  after  having  executed  a  bond 
either  at  the  January  or  February  term  of  the  court,  either  for  the 
indemnity  of  his  sureties  or  that  of  the  Commonwealth,  cannot  be 
questioned. 

5.  '*  An  act  for  the  benefit  of  B.  Calloway,  late  sheriff  of  Harlan  county," 

approved  March  5,  1867  (2  vol.  Ses,  AcU^  286).  does  not  change  or 
enlarge  the  rev^ponsibility  of,  or  the  remedy  against,  said  sheriff  and 
his  sureties. 


A.  J.  James,  For  Appellants, 

CITED— 
Revised  Statutes,  2  Stanton,  261,  262. 
Act  of  January  24,  1865,  Myers'  Sup,,  407. 

John  Rodman,  Attorney  General,  For  Appellee, 

CITED— 
3  Met,,  238  ;  Lowe  vs.  Commonwealth, 
1  Met,,  139 ;  Stokes  vs,  Kirkpatrick, 
Rev.  Stat.,  2  Stanton,  261,  262,  263,  268. 
Act  of  March  5,  1867;  also  Ses,  Acts,  1867-8,  W.  1, 

page  39. 
Act  of  Feb.  17,  1866,  abolishing  June  term   Franklin 

circuit  court,  except  for  trial  of  equity  causes, 
9  B.  Mon,,  131  ;   Commonwealth  vs,  Davis, 
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JUDGS  PBTERS  deltysbsd  thi  opinion  op  the  court: 

This  is  a  proceeding  by  motion  in  tlx^e  Franklin  circuit 
court  in  the  name  of  the  Commonwealth  against  B.  Cal- 
loway, as  sheriflf  of  Harlan  county,  and  his  sureties,  for 
failing  to  pay  into  the  Treasury  a  balance  of  the  revenue 
due  and  collectable  in  the  year  1866. 

Judgment  was  rendered  on  the  16th  of  October,  1867, 
against  the  defendants  for  the  sum  of  tw^o  thousand  three 
hundred  and  fifty-four  dollars  and  sixty-four  cents,  with 
interest  from  the  1st  of  June,  1866,  till  paid,  with  costs 
and  damages;  and  from  that  judgment  the  defendants 
below  have  appealed. 

The  first  objection  made  to  the  judgment  is,  that,  by 
the  copy  of  the  bond  filed  in  the  case,  it  appears  it  was 
executed  by  the  sheriff  and  his  sureties  at  the  June  term, 
1866,  of  the  Harlan  county  court;  and,  as  the  sherifi*  was 
required  by  the  statute  to  execute  the  bond  for  the  collec- 
tion of  the  revenue  at  the  January  or  February  term  of 
each  year  (2  jR.  S.,  262),  the  county  court  had  no  legal 
authority  to  take  the  bond  of  the  sherifi!*  for  the  collec- 
tion of  the  revenue  at  any  other  term  than  one  of  those 
named;  consequently,  the  bond  executed  by  appellants 
at  the  June  term,  1866,  was  without  lawful  authority  in 
the  court  to  take  it ;  was  not  valid  as  a  statutory  bond ; 
and  if  good  as  a  common  law  bond,  before  judgment 
could  have  been  rendered  thereon  there  must  have  been 
an  action  against  the  obligors,  with  service  of  process. 
Whether  or  not  that  position  is  maintainable,  we  propose 
now  to  consider. 

By  section  3,  article  9,  chapter  83,  2  Revised  Statutes, 
page  262,  the  sheriflf  of  each  county  is  required  to  enter 
into  bond,  with  security,  for  the  collection  of  the  revenue 
and  public  dues  at  the  January  or  February  term  of  the 
eoanty  court  in  each  year. 
VOL.  IV — 2b 
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Section  1,  article  11,  of  the  eame  chapter,  page  268, 
provides,  thdt  if  any  sheriff,  clerk,  or  other  person,  au- 
thorized to  collect  or  receive  the  public  money,  revenue, 
or  tax,  shall  fail  to  account  for  or  pay  into  the  Treasury, 
as  required  by  law,  the  Auditor  shall  proceed  in  the  name 
of  the  Commonwealth,  by  motion  or  suit,  witJiout  notice  to 
the  parties,  to  collect  the  same  by  judgment  and  execu- 
tion against  such  sheriff,  clerk,  or  other  person,  and  their 
sureties,  heirs,  distributees,  devisees,  and  personal  repre- 
sentatives, jointly  and  severally,  at  the  next  or  any  sub- 
sequent term  succeeding  such  defalcation. 

The  next  or  second  section  provides,  that  the  motions 
or  suits  in  the  preceding  section  mentioned  shall  be 
docketed  for  trial  on  the  third  day  of  the  term ;  and  the 
Auditor  is  required  to  file  with  the  clerk  of  the  court  a 
memorandum  in  writing  of  the  names  of  the  parties,  the 
amount  due  from  each  defaulter  against  whom  judg- 
ment is  demanded,  and  also  a  copy  of  the  official  bond, 
if  any ;  and  the  clerk  shall  docket  such  motions  or  suits 
in  the  order  in  "which  the  names  stand  on  said  memoran- 
dum. 

By  section  1,  article  9,  of  said  chapter,  page  261,  the 
sheriff,  by  virtue  of  his  office,  is  made  the  collector  of  the 
revenue  ;  and  if  he  fail  or  refuse  to  execute  bond,  with 
surety,  as  required  by  law,  for  the  collection  thereof,  he 
stiall  forfeit  his  office  ;  and  if,  after  he  gives  the  bond,  he 
fails  to  pay  into  the  Treasury,  by  the  time  prescribed  by 
law,  the  whole  revenue  due  to  the  Commonwealth  and 
collected  by  him,  he  shall  forfeit  his  office. 

The  language  of  the  several  sections  of  the  statute 
here  quoted  is  imperative,  the  terms  of  the  county  court 
at  which  the  bond  shall  be  executed  by  the  sheriff  spe- 
cifically named,  and  the  number  limited  to  two.  No 
power  or  authority  is  conferred  by  the  statute  on    the 
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county  court  to  take .  the  original  bond  from  the  sheriff 
for  the  collection  of  the  revenue  at  any  otner  terms  of 
their  court  than  those  named,  and  no  option  is  given  to 
•  the  sheriff;  but  if  he  fails  to  execute  the  bond  at  one 
or  the  other  of  the  terms  prescribed,  his  office  shall  there- 
by be  forfeited. 

The  inquiry  is  not  now  whether  the  bond  executed  by 
the  sheriff  in  June,  1866,  is  a  good  common  law  bond, 
as  his  office  had  not  been  adjudged  by  the  proper  tri- 
bunal forfeited,  and  as  such  the  sheriff  and  his  sureties 
may  be  made  responsible  for  the  revenue;  but  can  they 
on  this  bond  be  proceeded  against  by  motion,  and  in  the 
summary  way  prescribed  as  a  statutory  bond,  and  judg- 
ment rendered  thereon  without  notice  or  service  of  pro- 
cess? 

The  remedy  authorized  by  the  statute  against  a  default- 
ing sheriff  is  anomalous  in  judicial  proceedings,  and  if 
not  harsh,  certainly  ex  parte;  and  when  adopted,  the  re 
quirements  of  the  statute  must  appear  to  have  been  com- 
plied with,  and  the  liability  of  the  sheriff  and  his  sureties 
clearly  shown. 

The  power  of  the  county  court  to  require  the  sheriff  to 
execute  supplemental  bonds  at  other  terms  of  the  court, 
after  having  executed  a  bond  either  at  the  January  or 
February  term  of  the  court,  either  for  the  indemnity  of 
his  sureties  or  that  of  the  Commonwealth,  cannot  be 
questioned;  and  it  would  be  hazardous  to  say  that,  in 
an  action  against  the  sheriff  and  his  sureties  as  contra- 
distinguished from  a  mere  motion  in  the  statute,  with 
the  necessary  and  appropriate  allegations  that  such 
bonds  were  executed,  that  the  sheriff  and  sureties  would 
not  be  liable;  but  in  a  proceeding  by  motion, with  a  copy 
of  a  bond  filed,  which  shows  on  its  face  that  it  was  not 
taken  at  the  time  prescribed  by  law,  and  without  alle- 
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gation  or  explanation,  no  judgment  should  have  been 
rendered  against  appellants,  as  the  summary  remedy 
prescribed  by  statute  and  attempted  to  be  pursued  in 
this  case  applied  to  sheriflTs  and  their  sureties  who  have 
executed  bonds  as  required  by  the  statute;  nor  does  the 
act  approved  March  5,  1867,  entitled  "An  act  for  the 
benefit  of  B.  Calloway,  late  sheriff  of  Harlan  county" 
(2rf  vol,  Sess.  Acts,  286),  change  or  enlarge  the  responsi- 
bility of,  or  the  remedy  against,  said  sheriff  and  his  sure- 
ties. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  is 
remanded  for  further  proceedings  consistent  with  this 
opinion. 


CASE  18— PETITION  ORDINARY—DECEMBER  23, 

Cason   vs.   Wallace. 

APPIAL   FROM   GRANT  CIRCUIT  COURT. 

1 .  It  l8  impossible  for  the  same  person  to  be  obligor  and  obligee  in  the 

same  note. 

2.  The  obligee  in  a  note,  long  after  it  was  ezecnted  to  him,  assigned  it  to 

a  third  partj,  and  wrote  bis  name  under  the  name  of  the  obligor. 
The  circamstances  conduce  to  show  that  the  assignor  intended  to 
fign  the  note  as  gaarantor.  The  inadrertent  mislocation  of  bis  name 
did  not  make  the  note  legallj  Toid,  and  the  assignee  might  maintAim 
his  action  on  it  against  the  sole  obligor. 

3.  An  assignee  of  a  note  has  a  right  to  sue  the  obligor,  onlj  on  the  note; 

bnt  he  has  no- cause  of  action  against  him  on  the  original  coasidera- 

tiOQ. 
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Geobgb  C.  DftANB,  For  Appellant, 

CITED— 
3  Met.y  285 ;  Muhling  vs,  Sattlety  ^. 

2  Parsons  on  Notes  and  Bills,  p.  124,  a.  p. 
Story  on  Promissory  Notes,  sec,  467. 

Craddock  &  Trabub,  For  Appellee, 

CITED— 
Mj/ers*  Supplement,  p.  741. 

3  Mct.y  285 ;  Muhling  vs.  Sattler, 

MSS.  Opin.,  June,  1858 ;   Taylor  vs.  Taylor. 

Revised  Statutes,  1  Stanton,  267. 

3  Mon.,  252 ;  Roberts  vs.  FinnelL 

2  Marshall,  138 ;  Morton  vs.  Metcher. 

2  Met.,  22S',  1  Bush,  SSI. 

I  Mar.,  24;  Keith  vs.  Patton. 

JUDGE  ROBERTSON  dilivbrbd  thb  opinion  of  thb  court: 

The  impossibility  of  being  both  obligor  and  obligee  on 
the  same  note ;  the  absurdity  of  making  the  note  of  Nich- 
ols legally  void  by  the  subsiequent  signature  of  Cason's 
name  as  apparent  co-obligor  to  himself  as  obligee ;  the 
date  of  his  signature,  long  after  the  execution  of  the  note 
by  Nichols  to  him  and  after  his  assignment  of  it  to  Car- 
den,  the  assignor,  to  the  appellee,  conduce  to  the  conclu- 
sion that  Cason's  name  under  that  of  Nichols  was,  an 
inadvertent  mislocation  of  it,  and  that  he  thus  signed  the 
note  as  mere  guarantor ;  and  Garden's  statement  might 
tend  to  show,  that,  as  he  was  willing  to  take  the  note  as 
a  mere  assignee,  the  superadded  guaranty  was  gratui- 
tous. On  this  construction,  the  suit  ought  to  have  been 
brought,  and  might  have  been  maintained,  against  Nich- 
ob  as  sole  obligor ;  and  there  was  no  cause  of  action  on 
the  orig^inal  consideration.     But  if  a  suit  could  be  main- 
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tained  on  the  original  consideration,  Garden's  assignment 
to  Wallace  gave  him  only  a  right  to  sue  on  the  note,  but 
no  cause  of  action  to  sue  on  the  original  consideration. 
Garden  alone  could  do  that ;  he  has  not  done  it. 

Wherefore,  on  these  grounds,  the  judgment  is  reversed, 
and  the  cause  remanded,  with  instructions  to  dismiss  the 
petitions. 


CASE  19— MANDAMUS— DECEMBER  23. 

Hammock   vs.   Barnes,  &c. 

APPKAL   FROM   CALDWELL   CIRCUIT   COURTt 

1 .  A  tie  Tote  for  two  candidates  for  the  office  of  town  marshal  of  the 

town  of  Princeton,  having  been  receired  at  an  election  for  town 
officers,  under  the  special  statute,  which  neither  required  nor  author^ 
ized  the  examiners  to  do  more  than  to  examine  the  polls  and  report 
the  legal  number  of  rotes  cast  for  each  candidate,  said  board  of 
examiners  had  no  right  to  decide  bj  casting  lots.  Such  a  decision 
would  be  illegal  and  roid,  and  cannot  be  compelled  by  mandamus. 

2.  The  general  law  regulating  the  examining  boards  in  State,  district,  and 

county  plections,  and  requiring  them  to  cast  lots  in  cases  of  tie  rotes, 
does  not  embrace  town  elections  under  special  statutes  for  town 
officers.  The  circuit  court  properly  refused  a  mandamus  against 
the  board  of  examiners  to  compel  them  to  decide  by  casting  lots 
between  two  candidates  baring  an  equal  number  of  rotes  for  the 
office  of  town  marshal  of  the  town  of  Princeton. 

Geo.  W.  Duvall,  For  Appellant, 

CITED— 
Revised  Statutes,  chap,  32,  art.  3,  sec.  2 ;  also  sub-sec.  4. 
1  Stanton,  438,  sec.  7,  p.  439. 
Acts  1853-4,  V(d.  2,  p.  231,  sec.  19;  also  p.  229,  sec.  13. 
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1  Met,,  540 ;  Batman  vs.  Megowan. 

1  Duvall,  37,  40 ;  Surman  vs.  Henton. 

SlantorCs  Code,  p.  107;  Myers^  Code ,  pp.  37,  ^b^and 
note  144. 

P.  H.  Darby,  For  Appellees, 

CITED— 

2  Sess.  Acts,  1853-4,  ;>.  231. 

Revised  Statutes,  chap.  32,  art.  5 ;  1  Stanton,  436-^9. 

JUDGE  ROBERTSON  delivbrbd  the  opinion  of  thb  court: 

At  an  election  of  town  ofBcers  in  Princeton,  Caldwell 
county,  Kentucky,  the  appellees,  constituting  the  board 
of  examiners  to  compare  the  polls,  reported  that  the 
appellant  and  M.  E.  Mitchasson  had  received  an  equal 
number  of  legal  votes  for  town  marshal,  and,  declining 
to  decide  by  lot  which  of  them  should  be  declared 
elected,  the  appellant  filed  in  the  circuit  court  a  peti- 
tion for  a  mandamus  to  compel  the  examiners  to  decide 
the  contest  by  casting  lots  between  the  competitors. 

The  circuit  court  overruled  the  petition,  and  on  thk 
appeal  this  court  adjudges  that  decision  right. 

The  special  statute  by  which  that  election  was  regu- 
lated neither  required  nor  authorized  the  examiners  to 
do  more  than  to  examine  the  polls  and  report  the  legal 
votes  cast  for  each  of  the  candidates ;  and  the  general 
law  regulating  the  examining  boards  in  State,  district, 
and  county  elections,  and  requiring  them  to  cast  lots  ip 
cases  of  tie  votes,  does  not  embrace  this  case.  Had  the 
appellees  presumed  to  decide  by  lottery,  their  decision 
would,  therefore,  have  been  illegal  and  void. 

Wherefore,  the  judgment  of  the  circuit  court  is  affirmed. 
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J  CASE  20— PETITION  ORDINARY— DECEMBER  23. 

Middleton,  &c.,  vs.  Caldwell. 

APPIAL   rROM    LINCOLN   CIRCUIT   COURT. 

1 .  A  aberiff  is  not  bouid,  in  bis  official  capacitj,  to  receive  aod  collect 

taxes  in  arrear  due  to  bis  predecessor,  unless  sucb  predecessor  died, 
resigned,  or  whs  remored  from  office;  and  as  the  sheriff  was  not 
bound  to  receive  and  collect  such  taxes,  bis  saretiet  are  not  liable  for 
them  on  bis  official  bond.  (£dwards,  txr^  vt,  Taylor,  ^c,  4  Bibk, 
353;  Bevited  Statuiet^  tee.  16,  art.  9,  ekap.  83,  2  Stanton,  265.) 

2.  It  is  the  dutj  of  the  sheriff  and  his  deputies  to  receive  and  cotlect  all 

officers'  fees  listed  with  bim  or  anj  of  bis  deputies,  due  and  parable 
in  bis  county,  during  bis  term  of  office,  and  to  account  for  and  pay 
OTer  the  satee  to  the  persons  entitled  thereto,  at  the  time  and  in  the 
manner  prescribed  by  law;  and  his  sureties  are  liable  on  his  official 
bond  for  such  officers'  fees.  (RevUed  Siututet,  sec.  17,  arL  1,  chap.  91, 
2  Stanton,  343.) 

Hill  &  Alcokn,  For  Appellants, 

CITED— 
Revised  StatuieSy  sec.  3,  art.  1,  chap.  91,  and  sees.  15, 

16,  art.  9,  chap.  83 ;  also.  M.  4*  £.,  1455. 
4  Bibby  353  ;  Edwards,  cxW,  vs.  Taylor. 
1  Met.,  637 ;  Allen  vs.  Ramsey^s  heirs. 
Act  of  Feb.  27,  1860,  2  Stanton,  807. 

Geo.  W.  Dunlap  and 

Durham  &  Jacobs,  For  Appellee, 

CITED— 
Revised  Statutes,  2  Stanton,  265,  339,  343,  346,  sec.  37. 

JUDGE  PETERS  dkliykrkd  thb  opinion  or  thk  cocbt: 

In  1862  Middleton  was  sheriff  of  Lincoln  county,  and 
the  other  appellants  were  his  sureties,  and  appellee  was 
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^hia  immediate  predecessor  in  office.  On  the  29th  of 
March,  1862,  appellee  placed  in  the  hands  of  Middleton 
a  list  of  taxes  on  persons  in  said  county  due  while  he 
was  sheriff,  and  uncollected  by  him,  although  he  had  (as 
he  alleges)  paid  their  amounts  into  the  treasury;  and 
also  certain  fee  bills  due  by  persons  in  said  county  to 
him ;  and  this  action  was  brought  by  appellee  against 
Middleton  on  his  official  bond,  and  his  sureties,  to  enforce 
the  payment  of  the  amount  of  said  tax  lists  and  fee  bills; 
and  they  now  seek  to  reverse  a  judgment  which  was 
rendered  against  them  therefor. 

The  condition  of  the  sheriff's  covenant  is,  that  he  shall, 
by  himself  and  deputies,  well  and  truly  discharge  all  the 
duties  of  said  office,  and  pay  over  to  such  persons,  and  at 
such  times  as  they  may  be  respectively  entitled  to  the 
same,  all  moneys  that  may  come  to  his  or  their  hands  as 
sheriff. 

If  Middleton  was  bound  by  the  duties  of  his  office  to 
receive  and  collect  the  list  of  taxes  uncollected,  then, 
having  receipted  therefor,  he  would  unquestionably  be  lia- 
ble as  sheriff,  and,  consequently,  would  involve  his  sure- 
ties in  the  same  liability;  but  if  he  was  not  bound  to 
receive  them  in  his  official  capacity,  his  sureties  could  not 
be  made  liable,  as  they  are  only  responsible  for  his  offi- 
cial delinquencies.  We  have  been  unable  to  find  any 
statute  requiring  the  sheriff  to  receive  and  account  for 
such  list  of  taxes  in  arrear. 

Section  16,  article  9,  chapter  83  (2  R.  S.,  265),  provides, 
that  if  a  sheriff  shall  resign,  die,  or  is  removed  from  of- 
fice, his  successor  shall  proceed  to  collect  any  arrearages 
of  tax  or  public  dues,  and  shall  account  for  the  same  as 
oAer  public  revenue  collected  or  to  be  collected  by  a 
sheriff.  And  the  preceding  section  gives  power  to  sheriffs 
for  twelve  months,  after  the  expiration  of  their  term  of 
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office,  to  collect  any  arrearages  of  revenue  which  fell  due 
during  their  official  term. 

Neither  of  the  contingencies  provided  for  in  section  16, 
supra,  ^ad  happened,  or  at  least  there  is  no  allegation  to 
that  effect;  consequently,  Middleton  was  not  bound,  by 
law,  to  receive  and  collect  said  taxes,  and  having  vol- 
untarily received  a  list  of  them,  he  could  not  thereby  im- 
pose a  liability  on  his  sureties  which  the  law^  did  not. 

In  Edwards,  ex'r,  vs,  Taylor,  SfC,  (4  Bt'M,  353),  this  court 
construed  the  15/A  section  of  the  act  of  1796,  similar  in  its 
provisions  to  the  section  of  the  Revised  Statutes  now 
under  consideration,  in  the  same  way,  and  held  that  it 
was  not  the  legal  duty  of  the  sheriff  to  receive  and  col- 
lect for  his  predecessor  taxes  due  and  uncollected  by 
him,  which  must  be  regarded  as  authoritative. 

If  it  were  the  official  duty  of  the  incoming  sheriff  to 
receive  and  collect  the  taxes  uncollected  by  his  predeces- 
sor in  all  cases,  there  would  seem  to  be  no  reason  for  the 
enactment  of  the  Ibth  section  conferring  upon  the  outgo- 
ing sheriff  power  for  twelve  months,  afler  the  expiration 
of  his  term,  to  collect  taxes  in  arrear. 

By  section  17,  article  1,  chapter  91  (2  R,  S,,  343),  it  is 
made  the  duty  of  the  sheriff  and  his  deputies  to  receive 
and  collect  all  officers'  fees  listed  with  him  or  any  of  his 
deputies,  due  and  payable  in  his  county  during  his  term 
of  office,  and  to  account  for  and  pay  over  the  same  to  the 
persons  entitled  thereto  at  the  time  and  in  the  manner 
required  by  law,  so  that  the  fee  bills  received  by  Middle^ 
ton  must  be  accounted  for,  or  his  sureties  will  be  liable 
for  the  same. 

But,  for  the  reasons  stated,  the  judgment  is  reversed^ 
and  the  cause  remanded  for  further  proceedings  con- 
sistent with  this  opinion. 
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CASE  21— PETITION  EQUITY— JANUARY  7. 

Steamboat    Hyatt    and   Owner    vs.   Reitz    & 

Haney. 

APPEAL   rROM    LIVINGSTON   CIRCUIT   COURT. 

1.  In  an  action  in  equity  in  the  Livingston  circuit  court  against  the  owner 

of  the  steamboat  Hyatt,  on  a  note  given  by  him  at  Evansville,  Indiana, 
for  boilers  furnished  bis  boat  and  repairs  of  its  engine,  on  a  special 
contract  made  by  the  owner,  the  boat  being  attached,  the  circuit  court 
properly  rendered  a  personal  judgment  against  the  defendant,  and 
also  for  enforcing  the  asserted  lien  on  his  boat. 

2.  Maritime  contracts  made  on  the  sea,  or  any  of  its  tributaries,  not  within 

the  jurisdictional  limits  of  any  State,  always  operate  in  rem;  and 
contracts  for  repairs  or  supplies  of  a  ship  or  boat,  at  tbe  instance  of 
the  master  only,  and  not  at  its  home  port,  are  made  ex  necessitate  on 
the  credit  of  the  vessel,  and,  therefore,  imply  a  lien  on  it;  bnt — 

3.  When  the  contract  for  repairs  or  supplies  of  a  vessel  is  made  in  tbe 

home  port,  or  by  the  owner  himself,  there  or  elsewhere,  it  is  pre- 
sumptively made  on  his  personal  credit  alone,  and  does  not  imply  a 
lien  on  his  vessel;  and  this  latter  class  of  contracts  are  not,  in  tbe 
constitutional  sense,  maritime,  so  as  to  give  jurisdiction  to  the  Fed- 
eral courts,  but  all  depend  on  the  common  law,  and  are  remediable 
in  the  State  courts,  according  to  the  local  laws  which  guide  and  gov- 
ern them. 

W.  D.  Greer  and 

John  Rodman,  For  Appellants, 

CITED— 

Civil  Code,  sec,  264. 

4  Wallace,  556 ;   The  Hine  vs,  Trevor. 

4  Wallace,  411 ;   The  Moses  Taylor. 

Judiciary  Act  of  Congress  of  1789. 

18  B.  Mon.,  261 ;  Hughey,  ifc.,  vs.  SidtvelPs  heirs. 
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Steamboat  Hyatt  and  Owner  vs.  Reitz  k  Haney. 

C.  Bennett,  For  Appellee, 

CITED— 

3  Mason,  91 ;   Willard  vs.  Dorr, 

4  Mason's  C.  /J.,  380 ;  Plummer  vs.  Well. 
1 1  Peters  ;  Orleans  vs.  Phcebus. 

20  Howard,  168;   Grant  vs.  Poillon. 

20  Howard,  401  ;  People's  Ferry,  Sf^.,  vs.  Beers. 

22  Howard,  130 ;  Roach,  ^c.,  vs.  Steamer  Capital. 
19  Howard,  31  ;    Thomas,  ^.,  vs.  Osborn. 

19  Howard,  91 ;    Vandewater  vs.  Mills. 

23  Howard,  215;  Philadelphia,  ^. 

JUDGE  ROBERTSON  delitkred  thb  opinion  of  thk  court: 

This  suit  in  equity  was  brought  by  the  appellees  against 
the  appellant  on  his  promissory  note  for  boilers  furnished 
to  his  steamboat  J.  L.  Hyatt,  and  repairs  of  its  engine  by 
them,  in  fulfillment  of  a  special  contract  previously  made 
with  him  as  owner  of  the  boat.  Claiming  a  lien  on  the 
boat,  the  petition  sought  a  judgment  in  personam,  and 
also  in  rem.  The  contract  was  made  at  Evansville,  Indi- 
ana; the  appellant's  domicil  is  Crittenden  county,  Ken- 
tucky; and  his  boat,  running  on  the  Ohio  river,  waa 
attached  at  Smithland,  on  that  river. 

The  circuit  court  rendered  a  personal  judgment  against 
the  appellant,  and  judgment  also  for  enforcing  the  as- 
serted lien  QU  his  boat. 

And  the  only  question  presented  by  this  appeal  is, 
whether  the  contract  was  technically  maritime,  and 
whether,  therefore,  the  State  or  Federal  court  had  juris- 
diction to  enforce  it. 

Maritime  contracts  made  on  the  sea  or  on  any  of  its 
tributaries,  not  within  the  jurisdictional  limits  of  any 
State,  always  operate  in  rem ;  and  contracts  for  repairs 
or  supplies  of  a  ship  or  boat,  at  the  instance  of  the  mas- 
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ter  only,  and  not  in  its  home  port,  are  made,  ex  necessitate, 
on  the  credit  of  the  vessel,  and,  therefore,  imply  a  lien 
on  it.  But  when  the  contract  is  made^in  the  home  port, 
or  by  the  owner  himself,  there  or  elsewhere,  it  is  pre- 
sumptively made  on  his  personal  credit  alone,  and  does 
not  imply  a  lien  on  his  vessel;  and  this  latter  class  of 
contracts  are  not,  in  the  constitutional  sense,  maritime, 
so  as  to  give  jurisdiction  to  the  Federal  courts,  but  all 
depend  on  the  common  law,  and  are  remediable  in  State 
courts,  according  to  the  local  laws,  which  guide  and 
govern  them.  To  sustain  these  positions,  citations  of 
authorities,  which  are  abundant  and  uniform,  would  be 
unnecessary  supererogation. 

No  Federal  court  could,  therefore,  have  maintained 
jurisdiction  in  this  case ;  and  the  resulting  jurisdiction  of 
the  State  court  is  the  necessary  and  obvious  alternative ; 
and,  consequently,  the  Code  of  Practice  having  given  a 
lien  on  the  boat  in  all  such  cases  as  this,  the  judgment  in 
rem,  as  well  as  that  in  personam,  must  be  affirmed. 
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Commonwealth,  for  use  of  M.  S.  Johnson,  rs.  Turley,  ex'r  of  D.  Lillard. 


CASE  22— PETITION  EQUITY— JANUARY  11. 

Commonwealth,  for  use  of  M.  S.  Johnson,  vs. 
Turley,  ex'r  of  D.  Lillard. 

Commonwealth,  for   use  of  Jos.    Lillard,  vs. 
Turley,  exV  of  D.  Lillard. 

APPKAL8    FROM    OA|<LATIN    CIRCOIT   COURT. 

Lboacies  "  to  be  paid  by  my  executor  with  at  little  deUy  at  practicable.'' — 
Legatees,  having  resisted  the  estabHshment  of  the  will  by  a  pro- 
tracted litigation,  are  not  entitled  to  interest  on  their  legacies  from 
one  year  after  testator's  death  (Rev.  Stat.^  tec.  2,  art.  2,  chap.  46,  2 
Stant.t  2);  but  a?  it  did  not  appear  that  the  executor  had  either  used 
or  loaned  the  money,  but  held  it  ready  to  discbarge  the  legacies,  the 
legatees  are  entitled  to  interest  only  from  the  establishment  of  the 
will. 

J.J.  Landram,  For  Appellants, 

CITED— 
Revised  Statutes,  2  Stanton,  sec.  2,  p.  2;   1st  lb.,  sec.  25, 

p.  507 ;  8  Dana,  73  ;  Smith  vs.  Lampton  and  wife. 
2  B.  ATon.,261;  Montjoy  and  wife  vs.  Lashbrook,  S^. 
8  Dana,  8 ;  Nixon^s  heirs  vs.  Nixon^s  adni*r, 

H.  J.  Abbett  and 

W.  B.  WiNSLow,  For  Appellees, 

CITED— 

1  Dana,  398 ;   Taylor  vs.  Knox*s  ex*r. 
LittelVs  Select  Cases,  475;   Webb  vs.  Coon. 

2  Littell,  344 ;  Quinn  vs.  Stockton, 

14  B.  Mon.,  477  ;   Crow's  admW  vs.  Crow, 
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CHI£F  JUSTICE  WILLIAMS  dblivbrbd  the  opinion  op  the  court: 

The  executor  of  D.  Lillard,  deceased,  propounded  de- 
cedent's will  for  record,  which  the  legatees,  for  whose  use 
these  suits  were  brought,  resisted,  and  which  resulted  in 
a  protracted  litigation  of  several  years  before  the  will 
was  established ;  the  executor,  in  the  meantime,  holding 
the  funds  to  pay  the  specific  legacies,  which  he  offered 
to  discharge  without  interest,  within  less  than  a  year 
after  the  will  was  established.  The  legatees,  however, 
claiming  interest  from  one  year  after  the  testator's  de- 
cease, brought  these  suits  to  recover  it,  but  which  the 
court  refused  ;  and  this  is  the  only  question  involved  in 
these  appeals. 

By  section  2,  article  2,  chapter  46  (2  Stant.  Rev.  Siat,, 
2),  it  is  provided,  that  "  if  no  time  is  fixed  for  the  pay- 
ment of  a  specific  legacy,  it  shall  be  payable  one  year 
after  the  testator's  death." 

By  the  second  item  of  the  will,  one  thousand  dollars 
is  bequeathed  to  M.  S.  Johnson,  and  eight  hundred  dol- 
lars to  Joseph  Lillard,  "  to  be  paid  by  my  executor  with  as 
little  delay  as  practicable.^^ 

Waiving  all  questions  as  to  whether  this  should  not  be 
construed  as  fixing  a  reasonable  period  to  be  allowed  the 
executor  for  collecting  the  debts  due  and  converting  the 
property  into  money,  it  certainly  did  not  contemplate  the 
payment  of  the  legacies  immediately  upon  the  testator's 
death,  nor  within  one  year  thereafter,  but  that  they  should 
be  paid  at  the  earliest  practicable  moment.  It  may  have 
been  that  the  testator  contemplated  what  really  occurred 
— a  litigation  over  his  will ;  but  however  this  may  be,  the 
establishment  of  the  will  was  an  essential  prerequisite  to 
the  payment  of  the  legacies ;  for  if  it  was  not  the  testa- 
tor's legal  will,  no  legacies  would  be  due  or  collectable; 
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SO  that  the  earliest  practicable  moment  for  the  payment  of 
the  legacies  would  be  upon  the  admission  of  the  paper  to 
record  as  the  testator's  will. 

As  the  litigation  was  protracted  by  the  appellants'  own 
conduct,  and  as  they  rendered  it  impracticable  to  sooner 
pay  the  legacies,  we  see  no  reason  why  they  should  be 
permitted  to  charge  the  estate  with  interest  from  one 
year  after  the  testator's  death ;  and  as  it  does  not  appear 
that  the  executor  either  used  or  loaned  the  money,  but 
he  seems  to  have  held  it  ready  to  discharge  these  legacies 
at  the  earliest  practicable  period,  there  is  no  legal  reason 
shown  why  he  should  be  charged  with  a  like  interest. 

Had  these  legatees  sought  to  have  had  the  money 
loaned  out  under  the  direction  of  the  court,  it  might 
have  been  proper  for  the  court  to  have  done  so ;  but  it 
certainly  was  not  the  legal  duty  of  the  executor  volun- 
tarily to  loan  out  the  funds. 

Wherefore,  the  judgment  is  affirmed  in  both  cases. 
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BrowD,  Ac.,  vs.   Burdett,  Ac, 


CASK  23— PETITION— JANUARY  13. 

*        Brown,   &c-,   vs.   Burdett,   Ac. 

APPEAL   FROM   GA&RABD  CIRCUIT   COURT. 

The  "ACt  regalatiDg  the  sale  of  pattuership  property  taken  in  execution  for 
the  separate  debt  of  one  of  the  partners,"  approved  Febraary  12, 
1858  {Revised  Statutes,  2  Stanton,  513-14-15),  was  intended  to  pro- 
vide only  for  sales  of  partnership  property,  and  did  not  contemplate 
sales  of  the  interest  of  a  joint  tenant  of  land. 

R.  M.  &  W.  O.  Bradley,  For  Appellants, 

CITED— 

2  /.  /.  AT.,  35 ;   Wolford  vs.  Phillips, 
6  Mon,,  111;   Webber  vs.  Siith. 

MSS.  Opn.,  April,  1867;  Owsley  vs.  Cook. 
1  Bush,  249 ;  Skillman  vs.  Hamilton. 

3  Dana,  219  ;  De  Wolfe,  ^c,  vs.  MulleWs  adnCr. 
18  jB.  Mon.,  665;   Watson  vs.  Gabby. 

Revised  Statutes,  2  Stanton,  513-14-15. 
Civil  Code,  sec.  714. 

Geo.  R.  McKee  and 

M.  H.  Owsley,  For  Appellees, 

CITED— 

1  Greenleafs  Ev.,  93,  94,  376. 

CivU  Code,  sees.  669,  670,  393 ;  8  Dana,  199. 

JUDGE  ROBERTSON  dblivbrsd  the  opinion  of  the  court: 

The  pleadings,  proofs,  and  acts  of  the  parties  have 
reduced    this    litigation,  when    properly    analyzed    and 
judicially  considered,  to   a  single  question  involved   in 
VOL.  rv — ^26 


Digitized  by 


Google 


402  BUSH'S    REPORTS. 

Brown,  ftc,  vs.   Burdett,  kc. 

the  sale  of  the  thirty-two  acre  tract  of  land,  and  that 
is,  whether  the  statute  of  February  12th,  1858  {2d  vol. 
Slant.  R.  Stat.^  p.  513-14-15),  applies  to  the  sale  of  that 
land  under  execution. 

That  enactment  was  the  probable  offspring  of  the 
decision  of  this  court  in  Watson  vs.  Gabby  (18  B.  3f., 
065),  as  to  the  sale  under  execution  of  the  interest  of 
one  partner  in  partnership  property ;  and  the  title  of 
the  act — the  third  section  of  which  can  apply  only  to 
movable  property,  the  seventh  section,  which  cannot 
apply  to  immovables,  and  the  context  and  presumed 
object  of  the  act,  conduce  to  the  conclusion  that  it  in- 
tended to  provide  only  for  sales  of  partnership  property, 
and  did  not  contemplate  sales  of  the  interest  of  a  joint 
tenant  of  land ;  and  this  court,  therefore,  ac^udges  this 
restrictive  application  to  be  the  true   legislative  intent. 

Therefore,  as  the  judgment  harmonizes  with  this  inter- 
pretation, it  is  affirmed. 

The  Chief  Justice  did  not  sit  in  this  case. 
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CommoDwealtb,  for  nsc  of  Young,  vs.  Peters,  &c. 


CASE  24— PETITION  ORDINARY— JANUARY  12. 

CommoQwealth,  for  use  of  Young,  vs.  Peters, 

Ac. 

APPBAL   FBOM   WOODTOBD   OIBCUIT   GOfTBT. 

1 .  A  judgment  on  demurrer,  dismissing  plaintiff's  petition,  is  virtually  a 

judgment  against  cause  of  action,  and  must  be  considered  a  final 
judgment,  and  aq  appeal  may  be  taken  to  reverse  it. 

2.  "When  a  constable  has  authority  to  execute  the  process  of  the  court 

having  original  jurisdiction  of  the  amount  of  a  debt  placed  in  bis 
hands  for  collection,  the  sureties  in  his  official  bond  are  liable  for 
the  amount  when  collected  by  him,  which,  in  this  case,  was  seven- 
ty-five dollars.    {Arnold  vt.  Sommerij  3  Bushf  555.) 

H.  C.  McLeod,  For  Appellant, 

CITED— 
14  B.  Mon.,  29;  Harris  vs.  Teal. 

1  Metcalfe^  411 ;  Lane  vs.  Casey. 

3  Metcalfe^  87 ;  Fenwick  vs.  Phillips. 

Revised  Statutes,  section  2,  article  4,  chapter  20. 

CivU  Code,  section  33,  act  of  Feb.,  1856,  1  Stanton,  259. 

'Porter  &  Greathouse,  For  Appellees, 

CITED— 
14  B.  Mon.,  30,  31 ;  Commonwealth,  for  use  of  Harris, 

vs.   Teal. 
17  B.  Mon.,  334;  Masterson  vs.  Hagan. 

2  Met.,  128 ;  Lytle  vs.  Lytle. 

JUDGE  ROBERTSON  dilivbbkd  thi  opinion  or  thi  cocbt: 

This  action  was  brought  in  the  Woodford  quarterly 
court  by  the  Commonwealth  for  the  use  of  Madison 
Young,    against    Leonidas    B.    Peters,   and   Thomas  P. 
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Oommonwealth,  for  use  of  Yoong,  ts.  Peters,  kc. 

Porter  and  John  H.  Jesse,  his  sureties,  for  an  alleged 
breach  of  Peters'  official  bond  as  constable  of  Woodford 
county,  by  failing  to  pay  to  the  relator  seventy-five  dol- 
lars which  Peters,  iij  his  official  capacity,  had  undertaken 
to  collect,  and  did  afterwards  collect  on  a  note  for  fifty- 
three  dollars  and  forty- three  cents,  executed  to  said 
Young  by  Thos.  K.  Layton.  On  an  appeal  from  a 
judgment  against  the  principal  and  sureties,  the  circuit 
court  sustained  a  demurrer  to  the  petition,  and  this  ap- 
peal to  this  court  seeks  a  reversal  of  that  judgment, 
which,  as  it  virtually  adjudged  against  any  cause  of 
action,  must  be  considered  a  final  judgment  in  the  case. 

The  only  plausible  ground  of  demurrer  is  the  assump- 
tion that  the  sureties  are  not  liable,  because,  as  asserted, 
the  collection  of  the  money  was  not  an  official  act  by 
their  principal ;  but  we  think  that  it  was  official. 

The  condition  in  the  bond  requiring  the  constable  to 
collect  "  all  notes*'*  put  into  his  hands  for  collection,  has 
been,  so  far  as  the  sureties  are  bound,  construed  by  this 
court  in  the  case  of  the  Commonwealth^  for  Arnold^  vs. 
Sommers  (3  Bushf  555),  to  mean  such,  and  only  such, 
as  he  has  legal  authority  to  collect  as  constable. 

In  this  case  the  constable  had  authority  to  execute  the 
process  of  the  court  having  original  jurisdiction  of  the 
amount  to  be  collected ;  and,  therefore,  his  undertaking 
to  collect  it,  and  his  actual  collection  of  it,  were  both 
within  his  official  sphere ;  and  his  sureties,  being  bound 
for  his  official  fidelity,  seem  to  be  liable  for  his  alleged 
failure  to  pay  to  Young  the  money  he  collected  for  him; 
consequently,  the  circuit  court  erred  in  sustaining  the 
demurrer. 

Wherefore,  the  judgment  is  reversed,  and  the  cause 
remanded    for  further   proceedings   consistent   herewith. 

Judge  Peters  did  not  sit  in  this  case. 


Digitized  by 


Google 


WINTER    TERM,    1868.  4«5 


JobosoDf  4c.,  vs.  Belt 


CASE  25— PETITION  EQUITY— JTANUARY  12. 

Johnson,  &c.,  vs.  Belt. 

APPIAL   FROM  800TT   CIRCUIT  COVVT. 

1 .  The  right  of  a  creditor  of  a  decedent  to  sue  his  heirs  or  deviseee  in  equity, 

is  expressly  conferred  by  the  Revised  Statutes.     (Sec.  10,  chap.  40.) 

2.  The  provision  of  section  473  of  the  Civil  Code,  which  requires  a  demand, 

of  the  debt  claimed,  before  an  actioa  shall  be  brought  against  a  per- 
sonal representative,  is  restricted  in  its  applicatiou  to  actions  against 
personal  representatives.  A  failure  to  make,  such  demand,  is  not  an 
available  ground  for  dismissing  an  action  against  the  heirs  or  dev. 
isees  of  a  decedent 

M.  Polk,  For  Appellants, 

CITED— 
18  B.  Mon.,  229  ;  Clarke  vs,  Seaton. 
14  B.  Mon.y  395 ;  Daniel  vs.  Judy. 
1  Duvall,  281 ;  SmUh  vs.  Curtis. 

W.  S.  Darnaby,  For  Appellee, 

CITED— 
Civil  Code,  sec.  473, 
Revised  Statutes,  I  Stanton,  509,  510,  553. 

JUDGE  HARDIN  delitbrbd  the  opinion  or  thi  court: 

The  right  of  a  creditor  of  a  decedent  to  sue  his  heirs 
or  devisees  in  equity,  as  was  done  in  this  case,  is  express- 
ly conferred  by  the  10th  section  of  chapter  40  of  the  Re- 
vised Statutes. 

The  affidavit  affixed  to  the  written  evidence  of  the 
plaintiffs'  claim  is  in  substantial  conformity  to  the  require- 
ments of  section  34  of  article  2  of  chapter  37  of  the  Re- 
vised Statutes ;  and  as  the  provision  of  section  473  of  the 
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Mason  vs.  Trastees  of  Lancaster. 

Civil  Code,  which  requires  a  demand  of  the  debt  claimed 
before  an  action  shall  be  brought  against  a  personal 
representative,  is  restricted  in  its  application  to  actions 
against  personal  representatives,  the  failure  to  make 
such  demand  was  not  an  available  ground  for  dismissing 
this  action  against  the  claims  of  McDonald. 

The  court  properly  overruled  the  motion  to  dismiss  the 
action,  and  we  perceive  no  error  in  the  judgment,  which 
is  therefore  affirmed. 


CASE  26— PETITION  ORDINARY— JANUARY  12. 

Mason   vs.   Ti'ustees  of  Lancaster. 

APPEAL   FBOM   GARRARD   CIRCUIT   COURT.  * 

1 .  "The  trustees  shall  have  the  right  to  tax,  and  right  to  license  all  taverns 

within  the  limits  of  said  town,  granting  to,  withholding  from  the 
same,  as  may  be  deemed  expedient  bj  said  trustees,  the  privilege  of 
selling  bj  retail,  wines,  brandies,  whisky,  rum,  and  other  spirituous 
liquors  and  intoxicating  drinks,  and  to  fix  the  tax  there/or  in  a  sum  not 
exceeding  two  hundred  dollar »  on  each  per  annum  J*  This  act  is  held  to 
be  constitutional. 

2.  Tarern-keepers  may  be  required  to  pay  a  license  to  towns  by  authority 

of  legislative  enactment,  notwithstanding  they  have  paid  both  the 
United  States  and  State  license. 

3.  Town'  authorities,  being  so  authorized  by  law,  may  refuse  to  grant  a 

license  to  sell  spirituous  liquors  to  a  tavern-keeper  therein,  and  with- 
out such  license,  he  will  not  be  authorized  to  sell  the  same,  by  paying 
for  and  obtaining  a  license  from  the  United  States,  and  also  from  the 
State. 

4.  Town  authorities  may  constitutionally  be  authorized  by  law  to  lery 

taxes  and  impose  licenses  for  revenue,  for  municipal  purposes. 
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Mason  vs.  Trastees  of  Liancaster. 

r 

Geo.  R.  McKejs,  For  Appellant, 

CITED— 
Session  ActSy  1867,  vol.  2,  p.  390. 
9  DanGj  516  ;  Citff  of  Lexington  vs,  McQuillan^s  heirs, 
18  B.  Mon,,  15 ;   City  of  Louisville  vs,  Kean. 
BurrelVs  Law  Dictionary — "Tflrx." 
Constitution  of  Kentucky,  sec,  2,  art.  13. 

CHIEF  JUSTICE  WILLIAMS  dblivsrkd  thb  opinion  of  ths  court: 

By  section  20  of  the  act  of  March  9,  1867,  '<  to  reduce 
into  one  the  several  acts  in  regard  to  the  town  of  Lan- 
caster,'' it  is  enacted  that  the  trustees  "shall  have  the 
right  to  tax  and  right  to  license  all  taverns  within  the 
limits  of  said  town,  granting  to,  withholding  from  the 
same,  as  may  be  deemed  expedient  by  said  trustees, 
the  privilege  of  selling  by  retail  wines,  brandies,  whisky, 
rum,  and  other  spirituous  liquors  and  intoxicating  drinks, 
and  fix  the  tax  therefor  in  a  sum  not  exceeding  two  hundred 
dollars  on  each  per  annum." 

Appellant  having  gone  to  considerable  expense  in  pur- 
chasing and  refitting  and  furnishing  a  house  for  public 
entertainment  in  Lancaster,  paid  to  the  United  States 
collector  thirty  dollars  for  its  license  to  keep  a  tavern, 
with  the  right  to  retail  ardent  spirits,  and  the  trustees  of 
the  town  demanded  of  him  one  hundred  and  twenty-five 
dollars  for  a  like  privilege,  which  he  paid  under  protest, 
twenty-five  dollars  of  which  went  into  the  Treasury  of 
the  State,  and  one  hundred  went  into  the  town  treasury; 
and  to  recover  this  latter  sum  he  brought  suit  against  the 
said  trustees,  which  the  court  below  disallowed,  and  he 
seeks  a  reversal. 

This  suit  is  predicated  upon  the  asserted  unconstitu- 
tionality of  said  enactment;  for  if  it  be  valid  law,  the 
trustees  did  not  demand  as  much  as  said  statute  author- 
ized. 


Digitized  by 


Google 


408  BUSH'S    REPORTS. 

MasoD  vs.  Trustees  of  Laneaster. 

The  legislative  power  of  raising  revenue  for  the  St«te 
or  local  communities  has  not  been  restricted  by  the  State 
Constitution,  nor  inhibited  by  the  Federal  Constitution. 
The  power  to  raise  revenue  being  unrestricted,  this  court 
cannot  interfere  with  the  statutes,  whilst  the  enactments 
are  confined  to  such  purposes,  however  impolitic  it  may 
seem. 

It  is  true  that  the  principle  of  equality  running  through 
our  constitutional  system  of  government  does  not  admit 
oif  discrimination  in  behalf  of  one  citizen  to  the  detri- 
ihent  of  another,  and,  therefore,  the  trustees,  under  the 
discretionary  power  conferred  by  this  statute,  could  not 
license  one  individual  for  one  hundred  dollars,  whilst 
they  should  charge  another  two  hundred  dollars  for  the 
iteme  privilege;  but  they  could  determine  not  to  grant 
0uch  license  to  any  one  for  less  than  any  given  sum  not 
exceeding  two  hundred  dollars,  and  this  would  put  all 
upon  equality ;  nor  would  this  equality  be  destroyed  by 
the  refusal  to  license  any  one  they  might  deem  unsuitable 
for  such  purpose,  either  because  of  immorality,  want  of 
qualification,  or  because  not  suitably  prepared  for  such 
business,  nor  a  total  refusal^o  any  one  after  a  sufficiency 
of  such  public  houses  had  been  licensed  and  set  up. 

This  licensing  system  has  been  so  long  exercised  by 
this  State,  so  generally  adopted  and  exercised  by  our  sis- 
ter States  and  the  United  States,  that  we  cannot  doubt 
the  constitutional  power  in  the  Legislature  to  enact  such 
statutes;  and  whilst  confined  within  revenue  purposes, 
such  statutes  are  beyond  our  control. 

It  is  possible  that  a  statute  so  flagrantly  beyond  revenue 
purposes  as  to  indicate  other  objects  under  its  guise  might 
be  violative  of  constitutional  rights ;  but  before  this  court 
would  determine  such,  it  would  have  to  appear  palpable 
itnd  unmistakable;  for  vnthout  such,  this  court  would  not 
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presume  such  unworthy  motives  in  a  co-ordinate  branch 
of  the  government.  This  statute  is  not  even  liable  to  a 
suspicion  of  such  motives ;  for  it  leaves  with  the  local 
legislative  board  to  fix  the  amount,  only  limited  not  to 
transcend  the  given  sum  of  two  hundred  dollars;  nor 
does  this  conflict  with  any  previous  adjudication  of  this 
court. 
Wherefore,  the  judgment  is  affirmed. 


CASE  27-.PBTITION  ORDINARY— JANUARY  13. 

Corley's  ex'r  vs.  Evans  and  wife. 

APPEAL   FROM   SHBLBt   CIRCUIT   COURT. 

1.  A  docament  styled  a  bill  of  exceptions,  professing  to  state  the  facts, 

which  maj  have  been  actual  I  j  exhibited  in  the  circuit  court,  and 
which  does  not  appear  to  have  been  either  signed  or  filed  in  court, 
cannot  be  judicially  noticed  or  considered  by  the  Court  of  Appeals. 

2.  Time  being  allowed  by  the  circuit  court  to  complete  a  bill  of  exceptions 

in  vacation,  the  presumption  is,  that  it  was  signed  extra-judicially,  out 
of  court,  and  is,  therefore,  according  to  the  Code,  unauthorized  and 
void. 

3.  In  the  absence  of  testimony  to  the  contrary,  the  Court  of  Appeals  must 

presume,  that  the  verdict  was  authorized  by  the  proof,  and  the  judg- 
ment of  the  circuit  court,  consequently,  right. 

Bullock  &  Davis  and 

J.  L.  Caldwell,  For  Appellant, 

CITED— 

Civil  Code,  sees.  359,  414. 

1  Greenteaps  Ev.,  sec.  82. 

3  Marshall^  80 ;  Gillaspie  vs.  Osborne. 
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Corley's  ex'r  tb.  Eraos  and  wife. 


3  Bibb^  26 ;  HarVs  heirs  vs.  Coram. 

6  Johnson's  /{.,  59 ;  3  Cowan^  611,  615. 
Munf.y  437;  Mason's  dev.  vs.  Peters'  admW. 

1  Johnson,  66 ;  3  Johnson,  536 ;  3  Cowan,  623. 

4  Cowan,  483,  492  ;  Barn,,  436. 

I 

Z.  Wheat  and 

W.  MoNTFORT,  For  Appellees, 

CITED— 
Civil  Code,  sec.  364. 
17  B.  Mon,,  603  ;  Freeman  vs.  Brenham. 

2  3fc^,  297 ;  Allard  vs.  Smith. 

2  Met.,  378 ;   Tweedy  vs.  Commonwealth. 

JUDGE  ROBERTSON  dilivbrbd  thb  opinion  op  the  court: 

Whether  right  or  wrong  on  the  facts  which  may  have 
been  actually  exhibited  in  the  circuit  court,  we  cannot 
judicially  know.  Those  facts  do  not  appear  in  the  record 
in  a  cognizable  form.  The  document  professing  to  state 
them,  and  styled  a  bill  of  exceptions,  does  not  appear  to 
have  been  either  signed  or  filed  in  court ;  but,  as  time 
was  allowed  for  completing  it  in  vacation,  the  presump- 
tion is,  that  it  was  prepared  and  signed  extra-judicially 
out  of  court,  and  is,  therefore,  according  to  the  Code  of 
Practice,  unauthorized  and  void. 

We  are,  therefore,  not  permitted  to  notice  it  judicially  ; 
and,  consequently,  as  we  must,  in  the  absence  of  testi- 
mony to  the  contrary,  presume  that  the  verdict  was  au- 
thorized by  the  proof  and  the  judgment  consequently 
right,  we  cannot  reverse. 

Wherefore,  the  judgment  is  affirmed. 
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Farmers'  Bank  of  Kj.  vs.  Johnson,  kc, 
CASE  28-  PETITION  EQUITY— JANUARY  13. 

Farmers'  Bank  of  Ky.  vs.  Johnson,  &c. 

APPIAL   FROM   SCOTT   CIRCUIT   COURT. 

Old  and  infirm  slaves  Laving  been  sold  to  the  lowest  bidder — that  is,  to  the 
one  who  would  agree  to  provide  for  them,  and  bury  them  plainly 
and  decently,  for  the  least  sum — to  be  paid  out  of  the  estate  of  their 
owner:  being  deprived  of  any  control  over  them  by  the  adoption  of 
the  Constitutional  Amendment  abolishing  slavery,  the  purchaser  was 
thereby  released  from  his  obligation  to  support  and  bury  them,  and 
they  became  a  charge  upon  public  charity. 

T.  N.  &  D.  W.  LiNDSEY,  For  Appellant. 

M.  Stevenson  and 

W.  C.  GooDLOE,  For  Appellees, 

CITED— 

2  B.  Mon.,  354;  Moor  4*  Taylor  vs.  Story. 

3  Met.y  31,  32  ;  Robinson  vs.  BrighVs  exW. 

Revised  Statutes,  1   Stanton,  150;  sec.  20,  Constitution. 

CHIEF  JUSTICE  WILLIAMS  dslivcrcd  thb  opinion  of  thi  court: 

The  original  judgment,  ordering  a  sale  of  Johnson's 
landa,  slaves,  &e.,  to  pay  his  creditors,  and  directing  that 
the  aged  and  infirm  slaves,  Nancy  and  Harry,  should  be 
sold  to  the  lowest  bidder — that  is,  to  the  one  who  would 
provide  for  them,  and  bury  them  plainly  and  decently,  for 
the  least  surh — to  be  paid  out  of  the  assets  of  the  insol- 
vent debtor,  was  only  providing  out  of  his  estate  foV  both 
the  legal  and  moral  obligation  resting  on  him  to  take 
care  of  his  aged  and  infirm  slaves.  Had  these  slaves  not 
been  sold,  Johnson  would  have  been  released  from  this 
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obligation  when  the  United  States  Government  abolished 
the  relation  of  master  and  slave ;  having  destroyed  his 
right  to  the  labor  and  control  of  these  negroes,  it  released 
him  from  his  legal  obligation  to  support  them,  and  placed 
them  where  all  other  free  paupers  belong,  as  a  charge 
upon  public  charity. 

As  the  Government  released  the  slave  from  all  legal 
control  and  interest  of  the  master,  so  it  released  him  from 
all  legal  obligation  to  the  slave. 

The  bank  got  Johnson's  legal  rights  to  these  aged  and 
infirm  slaves,  and  was  entitled  to  their  services,  whatever 
may  have  been  the  value  thereof,  and  became  legally  re- 
sponsible for  their  maintenance  whilst  remaining  slaves, 
and  for  decent  burial  if  they  should  die  in  slavery ;  but 
when  the  right  to  control  the  service  of  these*  slaves 
ceased  by  the  political  action  of  the  Government,  the 
bank's  legal  liability  to  maintain  and  bury  them  was  also 
abolished. 

Wherefore,  the  judgment  is  reversed,  with  directions  to 
dismiss  all  proceedings  against  the  bank  to  compel  it  to 
maintain  said  infirm  negroes  since  the  adoption  of  the 
Thirteenth  Amendment  to  the  United  States  Constitu- 
tion. 
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Offut's  ez'x  VB.  Bra4ford,  &c. 


CASE  2D— INJUNCTION— JANUARY  13. 

Offufs   ex'x  vs.   Bradford,   &c. 

APPEAL   FROM   BCOTT   CIRCUIT   COURT. 

1.  Although  an  interlocutory  order  merely  dissolving  an  injunction  is  not 

a  final  decree,  revisable  by  the  Court  of  Appeals,  yet  a  judgment  for 
damages  on  the  dissolution  is  final,  and  may  be  enforced  by  execu- 
tion pendente  lite;  consequer?tly,  when  the  amount  of  damages  will 
authorize  an  appeal,  the  Court  of  Appeals  bus  jurisdiction  alone  to 
correct  it. 

2.  On  the  dissolution  of  an  injunction  sued  out  by  an  executrix  for  her 

own  benefit  as  devisee,  the  judgment  for  damages  was  properly  ren- 
dered against  her  personally,  and  not  against  the  assets. 

3.  An  injunction  against  the  creditors  of  a  decedent,  cannot  be  sued  oat 

more  than  three  years  aitir  the  qualification  of  the  personal  repre- 
sentative.    {Civil  Codtj  see.  472.) 

M.  Polk,  For  Appellant, 

CITED— 
Revised  Statutes,  sec,  40,  chap.  37,  1  Stanton,  513. 
3  /.  /.  M.,  302  ;  Judah  vs.  Chiles. 
Pr.  Dec,  282;  Lee  vs.  Gullion. 
2  /.  /.  M.,  444;    Ward  vs.  Davidson, 
2  Dana,  422 ;  3  /.  /.  M,,  424. 
8  Dana,  12 ;   Storj^  vs,  Hawkins. 

James  F.  Robinson,  For  Appellee. 

[Brief  not  in  records.] 

JUDGE  ROBERTSON  delivkred  the  opinion  ok  the  court: 

Although  an  interlocutory  order  merely  dissolving  an 
injunction  is  not  a  final  decree,  revisable  by  this  court, 
yet  a  judgment  for  damages  on  the  dissolution  is  final, 
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and  may  be  enforced  by  execution  pendente  lite ;  conse- 
quently, as  there  is  a  judgment  for  such  damages  in 
this  case  to  the  amount  of  one  hundred  dollars,  this 
court  has  jurisdiction  alone  to  correct  it;  and  the  mo- 
tion to  dismiss  the  appeal  for  want  of  jurisdiction  is 
overruled.     But  we  cannot  reverse  the  judgment. 

The  personal  judgment  against  the  executrix,  instead 
of  being  against  the  assets,  is  not  apparently  erroneous, 
because  the  injunction  was  in  the  appellant's  personal 
character,  and  for  her  own  benefit  as  devisee;  and,  con- 
sequently, the  judgment  for  damages  cannot  be  reversed 
merely  because  it  also  is  personal,  nor  can  it  be  reversed 
on  the  ground  that  the  appellant's  petition  would,  if  filed 
in  time,  entitle  her  to  the  injunction,  for  it  was  not  filed 
within  three  years  afler  probate  of  the  will  and  the  quali- 
fication of  the  executrix,  as  required  by  statute. 

Wherefore,  we  are  constrained  to  afiirm  the  judgment 
now  appealed  from. 
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t    4b  4161 
I  07    6741 


CASE  30— PETITION  EQUITY— JANUARY  13. 

Trumbo  vs.  Lockridge. 

APPSAL   FROM    BATH   CIRCUIT   COURT. 

A  purchaser,  who  has  receired  a  conveyance,  cannot  resist  the  payment  of 
a  balance  of  the  purchase  money  on  the  ground  of  defects  in  the  title, 
unless  the  vendor  is  insolvent,  and  the  warranty  of  title  or  covenant 
of  seizin  has  been  broken  so  as  to  entitle  the  vendee  to  damages. 
Such  damages,  on  the  application  of  the  vendee,  may  be  set-off  by 
the  chancellor  against  unpaid  purchase  money.  (Simpion,  j-c,  vt. 
Hawkins^  ^c,  1  Dana,  303.) 

B.  D.  Lacy,  For  Appellant, 

CITED— 
Citnl  Code,  sec.  40,  and  notes. 
2  Duvally  145 ;  Ogle  vs.  Clough. 

1  Met.y  228 ;  Denny  vs.  Wickliffe. 

2  Duvcdl,  185 ;  Duvall  vs.  Parker. 

1  Dana,  305 ;  Simpson  vs.  Hawkins. 

Nbsbitt  &;  GuDGELL,  For  Appellee. 

JUDGE  HARDIN  dblivibbd  tbi  opinioh  op  thb  court: 

On  the  30th  day  of  August,  1856,  C.  G.  Land  and  wife 
conveyed  to  D.  S.  Trumbo  a  tract  of  about  twenty-aix 
acres  of  land,  for  the  consideration  of  two  thousand  dol- 
lars— the  deed  reciting  the  payment  of  one  thousand 
dollars  thereof,  and  the  execution  of  two  notes  by  Trum- 
bo td  Land,  of  five  hundred  dollars  each,  for  the  residue. 

Land,  having  made  an  assignment  to  D.  S.  Lockridge 
in  trust  for  the  payment  of  his  debts,  this  suit  was  brought 


Digitized  by 


Google 


416  BUSH'S    REPORTi§. 

— % 

Trtimbo   vs.  Lockridge. 

in  1866  in  the  names  of  Land  and  Lockridge,  as  his  trus- 
tee, for  the  recovery  of  one  of  said  notes,  and  an  enforce- 
ment of  a  lien  on  the  land  for  its  payment. 

The  defendant,  by  his  answer,  admitted  the  execution 
and  non-payment  of  the  note,  and  that  it  was  given  for 
part  of  the  price  of  the  land,  but  resisted  any  recovery 
thereon,  on  the  alleged  grounds  that  said  C.  G.  Land, 
who  was  bound  by  his  warranty  of  title  in  the  deed, 
w^s  insolvent,  and  that  the  title  to  the  land  was  defect- 
ive, and  was  known  to  be  so  by  Land  when  he  ffold  the 
land  to  the  defendant;  the  land  being  embraced  by  a 
conveyance  to  Land  from  the  executors  of  Samuel  D. 
Baird,  deceased,  who  derived  his  claim  by  an  imperfect 
and  defective  conveyance  from  Samuel  Chew's  heirs, 
some  of  whom  were  entitled  to  recover  a  portion  of  the 
land.  The  answer  suggests  the  names  of  Chew's  heirs 
and  their  respective  interests  in  the  land,  and  prays 
the  court  to  compel  the  plaintiffs  to  perfect  the  title  be- 
fore adjudging  payment  of  the  debt  in  controversy;  and 
for  that  purpose  it  is  made  a  cross-petition  against  the 
plaintiffs,  but  not  against  Chew's  heirs,  nor  does  the  de- 
fendant seek  a  rescission  of  the  contract. 

The  cross-petition  was  substantially  controverted  by  a 
reply  filed  by  Lockridge. 

A  trial  of  the  cause  resulted  in  a  judgment  for  the 
plaintiff,  from  which  this  appeal  is  prosecuted.  The 
pleadings  present  no  sufficient  issue  of  mistake  or  fraud 
in  the  execution  of  the  contract,  nor  is  there  evidence 
of  either  to  entitle  the  appellant  to  relief  on  that  ground; 
and  he  not  only  failed  to  ask  a  rescission  of  the  contract, 
but  elected  of  record  to  retain  the  title ;  but  the  only 
substantial  relief  sought  was,  that  the  court  woulA,  in 
efiect,  enjoin  the  payment  of  the  note  in  controversy 
until  the  plaintifi*  should  perfect  the  title.  • 
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It  is  well-settled,  as  a  general  rule,  that  a  purchaser 
who  has  received  a  conveyance,  and  has  thereby  ac- 
quired a  sufficient  legal  remedy  by  proceeding  on  the 
vendor's  warranty,  whenever  evicted,  cannot  resist  the 
payment  of  a  balance  of  the  purchase  money  on  the 
ground  of  defects  in  the  title,  although,  as  correctly 
said  by  this  court  in  Simpson^  4^.,  vs.  Hawkins,  4^.  (1 
Dana,  30S),  if  the  warranty  of  title  has  been  broken  so 
as  to  entitle  the  vendee  to  damages,  or  if  the  vendee 
be  entitled  to  damages  upon  a  covenant  of  seizin,  he 
may  apply  to  the  chancellor,  whef-e  the  vendor  is  insolvent, 
to  set-off  those  damages  against  the  unpaid  purchase 
money.  It  is  said,  **that  the  ground  upon  which  the 
chancellor  interferes  in  such  cases  is  the  prevention  of 
the  irreparable  mischief  which  otherwise  might  result 
from  the  insolvency." 

Waiving  the  objection,  that  in  this  case  no  distinct 
claim  of  damages  is  asserted  as  a  set-off  to  the  jiote, 
the  evidence,  although  conflicting  aa  to  the  alleged 
insolvency  of  Land,  fails,  as  we  think,  to  sufficiently 
establish  that  fact,  which,  in  any  aspect  of  the  case,  is 
essentially  necessary  to  entitle  the  appellant  to  any 
equitable  relief  in  this  case. 

It  is  true  the  deed  of  assignment  to  Lockridge  author- 
izes the  inference  that  Land  was  insolvent  at  the  time  it 
was  made,  but  that  was  before  the  deed  of  Land  and 
wife  to  the  appellant  was  made  and  adopted,  and  nearly 
ten  years  before  this  suit  was  brought ;  and  the  appellant 
has  failed  to  show  that,  since  he  accepted  Land's  deed, 
and  apparently  elected  to  rely  on  the  warranty  therein. 
Land's  pecuniary  circumstances  have  so  changed  as  to 
increase  the  reasons  which  then  existed  for  doubting  his. 
solvency  and  responsibility  on  his  warranty. 

Wherefore,  the  judgment  is  affirmed. 
VOL.  IV — ^27 
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Hamblin  t8.  McCallister. 


CASK  31— PETITION  ORDINARY— JANUARY  14. 

Hamblin  vs.   McCallister. 

APPEAL   PBOM   8HKLBY   CIRCUIT  COURT. 

1 .  Written  notice  by  a  sarety  in  a  note  to  sne  at  tbe  next  tenn  of  tbe  court 

may  be  waiyed,  and  a  yerbal  notice  may  be  accepted  by  the  bolder  of 
the  note,  with  tbe  same  effect  as  if  it  had  been  in  writing. 

2.  Tbe  surety  answered  plaintiff *s  petition,  and  alleged  that  he  was  sarety 

only  in  the  note  sued  on,  and  that,  after  tbe  note  became  dne,  be  gave 
tbe  plaintiff  oral  notice  to  sue  at  the  next  term  of  the  court,  and  at 
the  same  time  ** offered  to  give  a  written  notice;  but  tbe  plaintiff 
waived  a  written  notice,  saying,  *1  do  not  require  a  written  notice;  I 
waive  a  written  notice;  a  verbal  notice  is  all  that  is  necessary.' "  The 
plaintiff  having  delayed  suit  for  several  terms  of  the  court — Held — 
That  the  circuit  court  erred  by  sustaining  a  demurrer  to  the  answer, 
and  that  it  presented  a  good  plea  in  exoneration  o/  the  twrety. 

A.  6.  Roberts,  For  Appellant, 

CITED— 
14  B.  Mon,y  8;  Nichols  vs.  McDotoclL 
Civil  Code,  sec.  74. 

Haswood  &  Carpenter  and 

S.  E.  DeHaven,  For  Appellee, 

CITED— 
14  B.  Mon.y  8 ;  Nichols  vs.  McDowell. 

JUDGE  ROBERTSON  dklivbrbd  the  opiniok  or  thk  court: 

In  this  action  by  the  appellee  against  the  appellant  and 
W.  M.  Gibson,  on  their  joint  note  for  money,  the  appel- 
lant, seeking  exoneration,  alleged  in  his  answer  that  he 
was  only  Gibson's  surety,  and  that,  shortly  after  the  note 
became  due,  he  gave  the  appellee  an  oral  notice  to  sue 
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at  the  next  term  of  the  court,  and,  at  the  same  time, 
*'  offered  to  give  a  written  notice;  but  the  plaintiff  waived 
a  written  notice,  saying,  *  I  do  not  require  a  written  no- 
tice ;  I  waive  a  written  notice ;  a  verbal  notice  is  all  that 
is  necessary.' " 

The  circuit  court  sustained  a  demurrer  to  the  answer, 
and  rendered  judgment  against  the  appellant  for  the 
debt. 

The  facts,  as  alleged  in  the  answer  and  admitted  by 
the  demurrer,  constitute  an  available  defense  in  bar  of 
the  action  against  the  appellant. 

Although  the  statute  under  which  the  appellant  seeks 
exoneration  prescribes  a  written  notice,  yet  such  notice, 
in  permanent  form,  is  only  required  for  the  benefit  and 
security  of  the  obligee  against  mistakes  and  subornation. 
But  this  legal  privilege  of  requiring  written  evidence  of 
the  notice  may  be  waived  by  accepting  an  actual  notifi- 
cation  without  writing,  and  thus  lulling  the  surety  by 
expressly  dispensing  with  a  written  form,  which  could 
not  in  fact  have  given  any  more  information.     Had  the 
appellee  been  silent,  or  had  he  objected  to  the  verbal 
notice,  the  appellant  could  not  make  any  other  than  a 
written  notice  available,  as  the  statute  entitled  the  ap- 
pellee to  require  it;  but  the  appellee  not  only  waived  his 
right  to  require  a  written  notice,  but  expressly  accepted  the 
verbal  notice  as  equally  satisfactory  and  effectual;  and  he 
thereby  prevented  the  appellant  from  giving  the  notice 
in  writing,  which  he  would  undoubtedly  have  otherwise 
done,  and  thereby  have  either  precipitated  a  prompt  suit 
against  the  principal,  or  secured  his  own  exoneration  in 
the  event  of  a  failure  to  bring  any  such  action. 

if,  then,  the  answer  be  true,  as  it  must  be  assumed  to 
be  until  denied,  the  appellee  is  estopped  to  deny  that  the 
notice  thus  given  and  accepted  was  legal  and  sufficient 
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for  the  appellant's  discharge  by  the  failure  to  sae  for 
several  terms  after  the  appellee  was  warned  to  sue.  To 
allow  him  to  take  such  an  advantage  of  his  own  act 
would  be  a  fraud  on  the  appellant  and  a  wrongful  per- 
version and  abuse  of  the  statute. 

Wherefore,  the  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  consistent  with  the 
foregoing  opinion. 


CASE  32— PETITION  ORDINARY— JANUARY  14. 

Hicks  &  Gill  vs.  Doty. 

APPEAL    FBOM   OABRABD  CIROVIT  COURT. 

A  contract  to  paj  a  stipulated  snm  of  monej  for  tbe  rent  of  a  bouse  and  lot^ 
and  also  to  make  certain  improTements  therein  specified,  it  not  assign- 
able in  law  so  as  to  vest  the  assignee  vnth  a  right  to  sue  in  his  own  name 
alone.  The  assignor  is  a  necessary  party  plaintiff  oi'  defendant.  (Sec, 
6,  chap.  22,  Revised  Statutes^  I  Stanton^  268;  Marcwn,  ^c,  vs.  Hereford^ 
8  Dana,  I.)  Tbe  assignee  being  tbe  equitable  holder,  tbe  assignor 
still  holding  tbe  legal  title,  each  is  an  essential  party,  ( Oill  vs.  John- 
son, I  Met.,  449;  Lytle  vs.  Lytle,  2  Met.,  127.) 

Geo.  R.  McKee,  For  Appellants, 

CITED— 
14  B.  Mon.y  86;  HiU  vs,  Barrett. 
14  B.  Mon,,  254;  Collins  vs.  Blackburn. 
2  Met.,  89 ;  Riggs,  4^.,  vs.  Mdtby  ^  Co, 
7  /.  /.  M.,  216 ;  Wood  Sf  Harden  vs.  KendeU,  ^c. 
2  Blackstone^  805. 
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Act  of  1798,  B.  4-  M.,p.  150, 
Revised  Statutes,  sec,  6,  chap.  22, 

2  Bt66,  233  ;  Bowman  vs,  Frooman, 

3  Bibb,  441 ;  Crag^  c^.  MUler, 

5  /.  /.  ilf.,  42-3  ;  Bojfd  vs,  Rumsey, 
7  B.  Mon,,  547  ;  White  vs.  Buck. 
2  Met.,  128;  Lytle  vs,  Lytle. 

Noel,  Owsley  &  Burdett,  For  Appellee, 

CITED— 
2  Parsons  on  Contracts,  29. 

CHIEF  JUSTICE  WILLIAMS  dblivbbbd  the  opinion  or  thk  oocbt: 

The  appellants  leased  a  house  and  lot  from  J.  H.  West, 
and  entered  into  a  written  contract  agreeing  to  pajr  there- 
for one  hundred  and  twenty-five  dollars,  January  1,  1868, 
and  to  do  certain  improvements  therein  specified,  West 
reserving  the  use  of  the  stable  and  its  appurtenances  then 
on  the  lot,  and  to  have  certain  specified  improvements 
made.  West  assigned  said  covenant  to  Bush,  who  assign- 
ed it  to  Doty,  the  appellee,  by  written  indorsements.  Doty, 
as  assignee,  brought  suit  in  his  own  name  without  joining 
West  as  co-plaintiff*,  or  making  him  a  defendant,  describ- 
ing it  as  a  promissory  note  for  one  hundred  and  twenty- 
five  dollars. 
The  defendants  demurred — 

1.  Because  the  plaintiff*  was  not  the  owner  of  the 
premises,  and  there  was  no  contract  between  the  plain- 
tiff* and  defendants. 

2.  Because  the  covenant  is  not  assignable. 

3.  Because  the  plaintiff*  has  no  legal  interest  in,  nor 
authority  to  sue  on,  the  covenant. 

4.  Because  the  petition  does  not  show  any  authority 
in  the  plaintiff*  to  demand  judgment  nor  legal  cause  of 
action. 
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5.  Because  the  proper  parties  are  not  made. 

6.  Because  the  covenant  filed  is  not  properly  set  out  in 
the  petition. 

7.  Because  the  covenant  filed  is  not  the  one  described 
in  the  petition. 

By  section  6,  chapter  22  (1  Rev.  Stat,,  268),  "  all  bonds, 
bills,  or  notes  for  money  or  property,  shall  be  assignable, 
so  as  to  vest  the  right  of  action  in  the  assignee,"  which 
is  a  literal  transcript  from  the  previous  statute,  and  which 
had  often  been  adjudicated  as  embracing  only  wTitings 
for  money  or  property,  and  not  such  as  contained  cove- 
nants for  other  things,  such  as  furnishing  a  slave  with 
clothes,  or  for  improving  the  leased  premises,  which  were 
mere  personal  covenants.  And  in  Marcum  ei  als.  vs. 
Hereford  (8  Dana,  1),  this  court  held,  that  a  covenant  to 
pay  a  given  sum  as  rent,  and  to  move  a  house,  was  a 
covenant  for  personal  services  as  well  as  for  the  pay- 
ment of  money,  and,  therefore,  not  assignable  "^o  as 
to  pass  the  legal  title  to  the  assignee,^^  and  reversed  a  judg- 
ment in  the  assignee's  favor. 

By  section  30,  Civil  Code,  "  every  action  must  be  pros- 
ecuted in  the  name  of  the  real  party  in  interest,  except 
as  provided  in  section  38,  which  does  not  embrace  mere 
assignees  of  notes,  bonds,"  &c. 

Whilst,  as  decided  by  this  court  in  Gill  vs.  Johnson  (1 
Met.,  449),  and  Lytle  vs.  Lytle  (2  Met.,  127),  the  assignee 
being  the  equitable  holder  when  the  assignment  did  not 
pass  the  legal  title,  was  a  proper  and  essential  party  ;  yet 
the  payee,  though  he  had  so  assigned,  still  holding  the 
legal  title,  was  also  an  essential  party,  either  as  co-plain- 
tifl"  or  a  defendant. 

The  demurrer  being  overruled,  an  exception  thereto 
presents  a  reversible  error,  as  where  a  defect  of  parties 
apparent  in  the   record  is   a  legal  cause  of  demurrer; 
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although  the  description  of  this  covenant  in  the  petition, 
being  merely  as  a  promissory  note,  is  quite  inaccurate, 
yet,  as  it  was  filed,  had  it  been  assignable  so  as  to  past 
the  legal  title,  we  might  not  have  reversed.  For  that 
reason  alone  the  judgment  is  reversed,  with  directions 
for  further  proceedings  as  herein  indicated. 


CASE  33— ATTAOHMBNT  FOR  RBNT-^ANUARY  14. 

Thompson  vs-  Marsh. 

APPEAL   FROM   BOURBON   CIKODIT   COURT. 

1 .  The  mere  fact  that  a  tenant  remains  in  possession  after  the  expiration  of 

his  lease  caonot  be  coDStrned  into  a  refusal  to  deliver  possession. 
{Shepherd  V8,  Thomptofiy  2  Buah,  176.) 

2.  A  judfirment  for  double  rent  is  unauthorized  when  the  evidence  fails  to 

show  that  there  was  a  demand,  and  a  refusal  to  restore  the  possession 
of  the  premises,  after  the  termination  of  the  lease,  or  some  act  of  the 
tenant  equivalent  to  an  express  refusal.  In  this  case,  such  a  judg- 
ment is  reversed,  although  no  exceptions  were  taken  to  certain 
rulings  of  the  circuit  court  which  are  inconsistent  with  the  conclu- 
sions of  this  opinion. 

John  A.  Prali.,  For  Appellant* 

CITED— 
Revised  Statutes,  2  Stanton,  92. 
Ckitty's  PleadingSy  405. 

13  Johnson's  N.  Y.  iJ.,  428  ;  Bigelow  vs,  Johnson. 
2  Bibb,  225 ;  Bess  vs.  Shepherd. 
4  B.  Mon.,  373 ;  Stuart  vs.  Smith. 
Archbold^s  Nisi  Prius,  49<A  Law  Library,  254. 
2  Bush,  176;  Shepherd  vs.  Thompson. 
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KiNKEAD  &  BucKNBm,  Fof  Appellee, 

CITED— 
Revised  Statutes,  sees.  6,  7,  chap.  56,  2  Stanton,  91,  92. 

JUDQE  HARDIN  dblitibid  tib  opikior  or  thb  oovbt: 

This  was  a  proceeding  by  attachment  against  the  prop- 
erty of  the  appellant,  under  the  5th  section  of  article  2 
of  chapter  56  of  the  Revised  Statutes,  for  the  recovery  of 
one  thousand  dollars,  claimed  by  the  appellee  in  his  affi- 
davit, for  the  rent  of  a  house  and  lot. 

The  attachment  having  been  levied  and  returned  to  the 
circuit  court,  as  directed  by  law,  for  a(\judication  there- 
on, the  defendant  appeared  and  filed  an  answer,  contro- 
verting the  claim,  and  a  trial  of  the  case  resulted  in  a 
verdict  and  judgment  for  the  plaintiff  for  eight  hundred 
and  thirty-five  dollars,  from  which  this  appeal  is  prose- 
cuted. 

It  appears  that  the  defendant  became  the  tenant  of  the 
plaintiff's  intestate,  Thomas  K.  Marsh,  about  the  first 
day  of  March,  1866,  under  a  contract  by  which  he  agreed 
to  pay  said  Marsh  five  hundred  dollars,  as  rent  for  the 
leased  premises,  for  a  term  ending  on  the  first  of  March, 
1867,  and  that  he  subsequently  paid  the  five  hundred  dol- 
lars. And  it  further  appears,  that  he  remained  in  posses- 
sion after  the  expiration  of  the  lease,  without  any  express 
contract  as  to  the  payment  of  rent,  until  the  26th  of  Feb- 
ruary, 1868,  when  the  attachment  was  sued  out. 

There  is  no  evidence  to  authorize  the  conclusion  that 
a  reasonable  rent  of  the  property  for  the  time  the  defend- 
ant occupied  it,  afVer  the  termination  of  his  lease,  would 
have  exceeded  five  hundred  dollars.  It  is  obvious,  there- 
fore, that  the  sum  assessed  by  the  jury  was  excessive  and 
unauthorized,  unless  the  defendant,  by  holding  over,  ren- 
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dered  himself  liable  for  double  rent,  as  was  contemplated 
by  the  instructions  of  the  court. 

This  increased  and  apparently  punitive  responsibility 
of  tenants  is  imposed  by  the  sixth  and  seventh  sections 
of  the  first  article  of  chapter  fifty-six  of  the  Revised 
Statutes,  by  which  it  is  restricted  to  the  following  cases  : 
1st.  That  of  a  tenant  who,  having  given  notice  of  his 
intention  to  quit  possession  of  the  premises  held  by  him, 
shall  not  accordingly  do  so ;  2d.  That  of  a  tenant  whose 
term  is  to  end  at  a  certain  time,  who  refuses  to  deliver 
possession  when  his  term  expires;  and,  3d.  That  of  a 
tenant  who,  having  entered  under  a  special  agreement 
that  no  notice  was  to  be  given,  refuses  to  deliver  posses- 
sion when  it  is  demanded. 

As  in  this  case  the  tenancy  was,  by  contract,  termi- 
nated at  a  particular  time,  the  essential  question  is,  did 
the  appellant  refuse  to  deliver  possession  when  his  term 
expired  ? 

This  court  has  decided  that  the  mere  fact  that  a  tenant 
remains  in  possession  after  the  expiration  of  his  lease, 
cannot  be  construed  into  a  refusal  to  deliver  possession. 
{Shepherd  vs.  Thompson,  2  Bush,  176.)  There  is  no  evi- 
dence in  this  case  of  a  demand  and  refusal  to  restore  the 
possession  of  the  premises  after  the  termination  of  the 
lease,  nor  of  any  such  act  on  the  part  of  the  appellant 
as  should  be  regarded  as  equivalent  to  an  express  refusal. 
It  is  stated  in  the  bill  of  exceptions  that  the  record  of  a 
traverse  case  between  the  parties  was  read  to  the  jury ; 
but  it  is  not  embodied  in  this  record,  and  the  bill  of  ex- 
ceptions does  not  show  what  fact,  if  any,  was  proved  by 
its  production  as  evidence. 

It  seems  to  us,  therefore,  that  the  recovery  of  double 
rent  was  not  authorized  by  the  evidence;  and  for  this 
reason  the  judgment  must  be  reversed,  although  no  ex- 
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ceptions  were  taken  to  certain  rulings  of  the  court,  which 
are  inconsistent  with  the  conclusions  of  this  opinion. 

Wherefore,  the  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial,  and  for  further  proceedings  not 
inconsistent  with  this  opinion. 


CASB  34— PETITION  EQUITY— JANUARY  15. 

Goldburg  and  wife  vs.  Drabelle- 

APPEAL   FROM   LOUISVILLE   CHAMCBRT   OOUBT. 

When  a  deed  of  trnst,  vesting  separate  property  in  a  married  woman,  ex- 
pressly authorizes  its  subjection  by  tier  creditors,  any  one  of  her 
creditors  has  a  right  to  avail  himself  of  that  liability  for  satisfying 
his  own  demand,  without  alleging  that  he  was  the  only  creditor,  or 
making  other  creditors,  if  any,  parties. 

Lewis  N.  Dembitz,  For  Appellant, 

CITED— 
4  Paige,  23  ;   Wakeman  vs,  Grover, 
23  Pickering,  508 ;  Bryant  vs,  Russell. 
Rev.  Stat. — ^^ Husband  and  Wife^^ — art.  4,  sec.  17. 

JUDGE  ROBERTSON  dblivbbbd  the  opinion  of  the  court: 

The  deed  of  trust  vesting  in  Mrs.  Goldburg  separate 
property  in  the  store  kept  by  her,  expressly  authorized 
the  subjection  of  it  by  her  creditors ;  and  of  that  liabil- 
ity any  one  of  her  creditors  had  a  right  to  avail  himself 
for  satisfying  his  own  demand,  without  either  alleging 
that  he  was  the  only  creditor,  or  making  other  creditors, 
if  any,  parties ;  but  it  does  not  appear  that  there  were 
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Other  creditors.  Nor  does  the  17th  section  of  article  4  of 
chapter  on  Husband  and  Wife,  Revised  Statutes,  apply 
to  the  case. 

Wherefore,  the  judgment  of  the  chancellor  subjecting, 
without  answer,  Mrs.  Goldburg's  trust  property  to  sale  for 
paying  her  debt  to  the  appellee,  is  affirmed. 


CASE  35— INDICTMENT— JANUARY  15. 

Henry  vs.  Commonwealth. 

APPEAL    FROM    HARBISON    CRIMINAL   COURT. 

1.  An  order  of  the  court  abating  an  indictment  on  motion  of  the  Attornej 

for  the  Commonwealth,  although  superinduced  bj  the  mistakeu  belief 
that  the  defendant  was  dead,  was  a  termination  of  the  prosecution  on 
said  indictment,  and  it  could  not  be  reinstated  on  the  docket  as  a 
pending  indictment  against  such  defendant.  This  indictment  having 
been  reinstated  on  the  docket,  there  was  no  prosecution  pending 
against  the  defendant.  Being  arrested,  the  defendant  was  not  legally 
in  custody,  charged  with  a  public  offense;  and  having  given  a  bail 
bond,  his  sureties  are  not  liable  for  his  non-appearance. 

2.  It  is  essential  to  the  validity  of  a  recognizance  or  bail  bond  that  it  may 

be  made  to  appear  that  the  defendant  was,  when  recognized  or  bailed, 
legally  in  custody,  charged  with  a  public  oflfense,  and  was  discharged 
therefrom  by  reason  of  the  giving  of  the  bond  or  recognizance,  and 
that  it  can  be  ascertained  from  the  bond  or  recognizance  that  the  bail 
undertook  that  the  defendant  should  appear  before  a  magistrate  for 
an  examination  of  the  charge,  or  before  a  court  for  the  trial  thereof. 
{Criminal  Code^  tec.  80.) 

3.  A  recognizance  or  bail  bond  is  defective  for  the  reason  that  it  cannot  be 

ascertained  from  it,  that  the  bail  undertook,  that  the  defendant  should 
either  appear  before  a  magistrate  for  examination  of  any  charge,  or 
before  the  court  for  trial  thereon. 
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A.  H.  Ward,  For  Appellant. 

John  Rodman,  Attorney  General,  For  Appellee. 

JUDGE  HARDIN  delivbubd  the  opinion  op  the  court: 

In  May,  1863,  an  indictment  for  horse-stealing  was 
found  in  the  Harrison  circuit  court  against  John  Jones 
and  Ambrose  Barnett,  and  afterwards,  on  the  3d  day  of 
May,  1864,  neither  of  the  defendants  having  been  ar- 
rested, the  following  order  was  made :  "  On  motion  of 
plaintiff  by  attorney,  and  the  death  of  defendant  Jones 
being  suggested,  it  is  ordered  that  this  suit  abate  as  to 
said  Jones;  and  as  to  the  defendant  Barnett,  this  cause  is 
filed  away  with  leave." 

In  November,  1865,  the  case  was',  by  direction  of  the 
Commonwealth's  Attorney,  reinstated  on  the  docket;  and 
Jones  not  being  dead,  as  had  been  incorrectly  suggested, 
he  was  arrested  and  held  to  bail  to  answer  the  indict- 
ment ;  and  in  May,  1866,  the  following  recognizance  was 
taken  by  the  court : 

"  On  motion  of  defendant,  John  Jones,  he  is  permitted 
to  renew  his  recognizance ;  and,  thereupon,  said  defend- 
ant, and  Dudley  Jones  and  Lewis  M.  Henry,  as  sureties, 
acknowledge  themselves  bound  to  the  Commonwealth  of 
Kentucky  in  the  sum  of  five  hundred  dollars,  to  be  void  if 
said  defendant  Jones  shall  make  his  appearance  in  the 
criminal  court  of  this  county  on  the  first  day  of  its  next 
September  term,  and  not  depart  without  leave." 

It  appears  from  the  bill  of  exceptions  that  Jones  was 
in  court  at  the  September  term,  1866,  and  obtained  the 
permission  of  the  court  to  go  to  another  county  for  ab- 
sent witnesses;  but  no  formal  disposition  was  made  of 
his  case  at  that  term ;  but  at  the  next  terra  of  the  court 
he  failed  to  appear,  and  for  this  a  forfeiture  of  the  recog- 
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nizance  was  ordered,  and  a  summons  thereon  awarded 
against  his  sureties. 

The  appellant  appeared  and  answered  the  summons, 
and  the  law  and  facts  of  the  case  being  tried  by  the  court, 
a  judgment  was  rendered  against  him  for  five  hundred 
dollars,  and  he  now  seeks  a  reversal  of  that  judgment  in 
this  court. 

The  order  of  abatement,  although  superinduced  by  the 
mistaken  belief  that  Jones  was  dead,  was  a  termination 
of  the  prosecution  on  said  indictment,  so  far  as  he  was 
concerned,  and  it  could  only  be  reinstated  on  the  docket 
as  a  pending  indictment  against  Barnctt. 

It  is  essential  to  the  validity  of  a  recognizance  or  bail 
bond  that  it  may  be  made  to  appear  that  the  defend- 
ant was,  when  recognized  or  bailed,  legally  in  custody, 
charged  with  a  public  offense,  and  was  discharged  there- 
from by  reason  of  the  giving  of  the  bond  or  recognizance, 
and  that  it  can  be  ascertained  from  the  bond  or  recogni- 
zance that  the  bail  undertook  that  the  defendant  should 
appear  before  a  magistrate  for  an  examination  of  the 
charge  or  before  a  court  for  the  trial  thereof.  (Criminal 
Code,  sec.  80.) 

When  the  recognizance  was  taken,  there  being  no 
prosecution  pending  against  Jones,  it  cannot  be  said 
that  he  was  legally  in  custody,  charged  with  a  public 
offense.  It  is,  moreover,  apparent  on  the  face  of  the 
recognizance  that  it  is  defective,  for  the  reason  that  it 
cannot  be  ascertained  from  it  that  the  bail  undertook 
that  Jones  should  either  appear  before  a  magistrate  for 
the  examination  of  any  charge,  or  before  the  court  for 
trial  thereon. 

Wherefore,  the  judgment,  being  deemed  erroneous,  ia 
reversed,  and  the  cause  remanded,  with  directions  to  dis- 
miM  the  proceeding. 
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Bates,  Ac,  vs.   Foree,  Ac. 


CASE  36— RULE— JANUARY  16. 

Bates,  Ac,  vs.  Foree,  Ac. 

ON    RULB   AGAINST  THE   LATE   CLERK   OF   THE   OWEN   CIRCUIT  COURT. 

1.  Clerks  of  courts  cannot,  by  contract,  charge  for  making  out  copies  or 

transcripts  of  records  in  their  offices,  more  than  the  fees  allowed  bj 
law.     Public  policy  will  not  permit  such  contracts. 

2.  A  clerk  of  a  court  will  not  be  compelled  to  surrender  a  transcript  of  a 

record,  which  was  partly  made  out  before  and  completed  by  him  after 
the  expiration  of  his  term  of  office.  In  this  ease  the  clerk  refuted  until 
he  should  be  paid  an  agreed  price. 

3.  If  a  clerk   refuses  or  unreasonably  delays  making  out  complete  tran- 

scripts of  the  records  in  his  office  when  so  required  by  litigants,  they 
have  a  remedy  against  him  on  his  official  bond. 

CHIEF  JUSTICE  WILLIAMS  delivered  the  opinion  of  the  court: 

On  this  rule  against  W.  H.  Sandford,  late  clerk  of  the 
Owen  circuit  court,  to  show  cause  why  he  refuses  to 
deliver  the  transcript  of  the  record  in  this  case,  his  writ- 
ten response  and  oral  statement  under  oath  have  been 
considered. 

The  suit  was  tried  below  and  the  transcript  of  record 
ordered  and  actually  begun,  and  some  ninety  pages  made 
when  his  term  of  service  would  soon  expire  and  his  suc- 
cessor be  qualified ;  and  finding  that  the  record  was  very 
voluminous  and  troublesome,  he  notified  appellants^  coun- 
sel he  could  not  complete  the  record  within  his  unexpired 
term,  nor  for  the  legal  fees ;  when  the  counsel  agreed,  for 
his  client,  to  give  him  reasonable  compensation.  Some 
two  to  three  hundred  pages  were  transcribed  when  he 
went  out  of  office.     His  successor  entered  upon  the  dis- 
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charge  of  his  duties  the  first  Monday  in  September,  and 
the  record  was  not  completed  until  in  the  following  Octo- 
ber, when  the  counsel  fixed  the  compensation  at  two 
hundred  dollars,  and  Sandford  lodged  the  transcript  in 
his  agent's  hands,  with  directions  not  to  deliver  it  until 
appellant  paid  the  two  hundred  dollars,  which  is  only 
about  twenty-five  dollars  more  than  he  says  the  legal 
fees  would  be,  as  these  would  amount  to  about  twenty- 
five  cents  per  page,  and  there  being  some  seven  hundred 
and  forty-two  pages. 

Whilst  we  see  no  improper  motive,  and  only  the  exer- 
cise of  what  Mr.  Sandford  believed  his  legal  rights,  and 
which  seemed  to  have  been  conceded  by  the  appellant's 
attorney,  yet  we  are  constrained  to  difl^er  from  them. 

It  is  a  part  of  the  official  duties  of  clerks  to  make  out 
complete  and  perfect  transcripts  of  record  for  parties  liti- 
gant, and  the  law  has  defined  and  regulated  his  fees 
therefor.  It  is  true  he  is  to  be  allowed  a  reasonable  time 
to  discharge  this  as  well  as  his  other  official  duties,  and  if 
he  cannot  accomplish  this  within  his  term,  then  its  com- 
pletion devolves  upon  his  successor,  as  part  of  his  official 
duties. 

The  parties  litigant  are  entitled  to  a  perfect  transcript 
from  the  clerk,  whoever  he  may  be,  for  this  is  an  inci- 
dent which  follows  the  oflice,  which  never  dies  nor  ceases, 
and  at  the  compensation  fixed  by  law,  to  be  collected  in 
the  legal  mode;  therefore,  any  promised  compensation  be- 
yond what  the  law  has  provided  is  without  considera- 
tion, and  against  its  policy. 

If  promised  compensation  for  extraordinary  official  vig- 
ilance should  be  recognized,  the  liberal  and  the  wealthy 
would  get  innumerable  advantages  over  those  not  dis- 
posed or  not  able  to  pay  additional  remuneration,  and 
that  equality,  so  just  in  itself,  and  the  subject  of  so  much 
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legal  solicitude,  manifested  in  all  our  laws  regulating 
official  duties,  would  be  destroyed.  It  would  open  the 
door  to  innumerable  evils,  and  be  instrumental  in  much 
injustice,  controvene  the  pure  and  impartial  policy  of  the 
law,  and  result  in  a  harvest  of  calamity  .to  a  large  class 
of  litigants. 

Whilst  we  do  not  mean  to  say  that  the  clerk  might  not 
retain  the  record  to  secure  his  legal  fees,  where  it  is  man- 
ifest that  he  could  not  collect  them  by  legal  means  and 
remedies,  yet  no  such  cause  is  here  assigned ;  but  as  thia 
transcript  was  not,  nor  could  reasonably  be,  completed 
by  Sandford  before  the  expiration  of  his  term  of  office, 
compatible  with  his  other  official  duties,  he  holds  this 
transcript  as  personal,  individual  property,  unencumber- 
ed with  official  relation  or  responsibility  as  to  its  delivery 
after  completion ;  and,  therefore,  whilst  he  would  not 
now  have  the  legal  right  to  charge  for  the  first  two  hun- 
dred pages  more  than  the  law  allows,  yet  he  may  retain 
the  whole  until  an  agreed  price  is  paid — the  remainder 
being  made  when  out  of  office,  and  under  no  official  re- 
sponsibility, and  the  party  being  under  no  legal  obliga- 
tion to  accept  a  partially  completed  record.  The  party 
may  have  a  complete  transcript  made  by  the  present  en- 
cumbent at  the  legal  rates,  and  if  Sandford  unnecessarily 
or  unreasonably  delayed  making  out  his  transcript,  he  has 
ample  legal  remedies  on  Sandford's  official  bond ;  but  this 
court  cannot  order  a  delivery  of  the  transcript. 

Kule  dismissed. 
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RobinsoD,  &c.,  vs.  Johnson,  execator  of  Polly  Ficklin,  &c. 


CASE  37— PETITION  EQUITY— JANUARY  16. 

Robinson,  &c.,  vs.  Johnson,  executor  of  Polly 
Ficklin,  &c. 

APPEAL   PROM   FATETTK  CIRCUIT   COORT. 

**  In  regard  to  the  real  estate  placed  in  the  hands  of  my  ezecntor  and  tros- 
tees  for  the  benefit  of  my  emancipated  negroes,  I  direct  that  none  of 
said  negroes  shall  have  a  right  1o  sell  their  interest  in  the  same;  and 
upon  any  one  attempting  sach  sale,  or  upon  any  one  or  more  moving 
off,  the  whole  property  shall  remain  for  the  use  of  the  others;  nor 
shall  said  property  be  sold  by  said  trustees  unless  it  should  become 
unlawful  for  colored  free  persons  to  remain  in  the  State,  when  said 
trustees  shall  be  authorized  to  sell  the  property  and  apply  the  pro- 
ceeds towards  establishing  them  in  a  new  home  elsewhere."  Held — 
That  the  land  referred  to,  in  the  above  clause  of  the  will,  was  designed 
for  community  property  for  all  the  beneficiaries,  so  long  as  they  could 
lawfully  remain  thereon,  without  any  power  of  sale  in  them,  and  a 
forfeiture  for  any  attempted  sale,  and  also  that  the  circuit  court  right- 
fully dismissed  a  petition  for  the  sale  and  partition  of  the  land. 

Huston  &  Mulligan,  For  Appellanta, 

CITED— 
Civil  Code,  sec,  543. 
Revised  Statutes,  sec,  1,  art.  3,  chap.  86. 

M.  C.  Johnson,  For  Appellees. 

[Brief  not  in  records.] 

CHIEF  JUSTICE  WILLIAMS  delivbrbd  thb  opinion  op  thi  oouet: 
The  sixteenth  clause  of  testatrix's  will  is  as  follows : 
"  In  regard  to  the  real  estate  placed  in  the  hands  of  my 

executor  and  trustees  for  the  benefit  of  my  emancipated 
VOL.  IV — 28 
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negroes,  /  direct  that  none  of  said  negroes  shall  have  a  right 
to  sell  their  interest  in  the  same  ;  and  upon  any  one  attempting 
such  sale,  or  upon  any  one  or  more  moving  off,  the  whole  prop- 
erty shall  remain  for  the  use  of  the  others ;  nor  shall  said 
property  be  sold  by  said  trustees  unless  it  should  become  un- 
lawful for  colored  free  persons  to  remain  in  the  State,  when 
said  trustees  shall  be  authorized  to  sell  the  property  and  apply 
the  proceeds  towards  establishing  them  in  a  new  home  else- 
wherey 

This  land  was  evidently  designed  by  the  testatrix  to  be 
a  home  and  community  property  for  all  the  beneficiaries 
so  long  as  they  could  lawfully  remain  thereon,  without 
any  power  of  sale  in  them,  with  a  forfeiture  of  their 
rights  as  a  penalty  for  any  attempted  frustration  of  such 
design  by  an  offer  to  sell.  The  only  persons  authorized 
to  sell  were  her  executors  or  the  survivor,  and  that  on 
the  sole  contingency  that  the  law  of  the  State  should  no 
longer  permit  the  beneficiaries  to  enjoy  the  bounty  by 
residing  thereon. 

So  far  from  there  being  now  any  legal  frustration  of 
the  testatrix's  will  and  devise,  the  beneficiaries  are  better 
protected  in  their  enjoyment,  both  by  Federal  and  State 
law,  than  at  the  time  of  her  decease.  It  would,  therefore, 
be  singularly  inconsistent  to  make  this  doubly  legal  assur- 
ance of  her  desires  a  cause  to  frustrate  her  purposes. 

The  circuit  judge  was  then  eminently  right  in  dismiss- 
ing the  petition  seeking  a  sale  and  partition  of  said  prop- 
erty. None  need  take  or  enjoy  this  bounty  longer  than 
it  subserves  their  purpose  and  interest  in  the  manner 
designated  by  the  testatrix ;  but  the  court  should  not 
violate  her  express  directions. 

Wherefore,  the  judgment  is  affirmed. 
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CraTens   vs.  GraTens. 
CASE  38— PETITION  FOR  DIVORCE— JANUARY  18. 

Cravens   vs.   Cravens. 

APPEAL   FROM   FAYBTTB   CIRCUIT  COURT. 

1 .  Daring  the  pendency  of  a  suit  for  a  diTorce  by  the  wife^  who  has  aban* 

doned  her  hasband,  whether  she  is  entitled,  pendente  lite,  to  an  allow- 
ance again5t  him  for  the  maintenance  of  herself  and  child,  essentially 
depends  on  the  reasonableness  or  unreasonableness  of  her  abandon- 
ment and  refusal  to  return.  But  as  this  can  only  be  decided  on  the 
final  hearing,  some  allowance  in  the.meantime  may  be  proper. 

2.  The  annual  income  of  the  husband  appears  to  be  about  one  thousand 

dollars  for  the  support  of  himself  and  two  children.  In  the  suit  of 
bis  wife  for  a  divorce,  a  pendente  lite  allowance  and  chacge  against 
him  of  seven  hundred  dollars  for  the  maintenance  of  herself  and 
child  a  year  rs  unreasonable  and  exorbitant.  The  maximum  shown 
by  the  evidence  to  be  needful  was  five  hundred  dollars.  The  allow- 
ance is  reduced  to  that  sum. 

3.  Compensation  to  the  wife's  counsel  in  her  suit  for  divorce  is  an  ulterior 

question,  which  cannot  be  provided  for,  pendente  lite^  and  should  not 
be  anticipated  in  making  temporary  provision  for  her  support,  for 
which  alone  the  statute  authorizes  any  such  allowance. 

KiNKEAD  &  Darnell  and 

Porter  &  Greathouse,  For  Appellant, 

CITBD— 

Civil  Code,  sees.  15,  876  ;  15  B.  Mon,,  48. 

4  Dana,  307  ;  Boggess  vs.  Boggess, 

2  Kent's  Com.,  146 ;  1  Duvall,  197 ;  Lee  vs.  Lee. 

8  B.  Mon.,  120  ;  Grijin  vs.  Griffin. 

MSS.  Opin.,  Sept.,  1857;   Taylor  vs.  Taylor. 

2  Met.,Al^\  3  Met.,m^. 

4  Paige,  643  ;  Germond  vs.  Germond. 

3  Paige,  267 ;  Lawrence  vs.  Lawrence. 
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1  Duvall,  198 ;  Quisenbury  vs.  Quisenbury 

4  Littell,  205 ;  Butler  vs,  Butler, 

Rev.  Stat.,  sec.  6,  art.  3,  chap.  47,  and  sec.  ^2,  chap.  25. 

3  Edw.  Ch'y  R.,  317;   Warden  vs.  Warden. 
1  Harr.  Ch'y  R.,  144 ;  Boyd  vs.  Boyd. 

4  DanOy  30 ;  Lockridge  vsi.  Lockridge. 

KiNKEAD  <fe  BucKNER  and 

W.  C.  P.  Breckinridge,  _  For  Appellee, 

CITED— 
Revised  Statutes,  sees.  6,  7,  art.  3,  chap.  47. 

5  B.  Mon.y  47  ;  3  Met.,  32 ;  Bondurant  vs.  Apperson. 
Civil  Code,  sec.  15;  3  Blackstone,  398. 

1  Bouvier,  525;  2  /^.^  385,  659,  678,  679. 
Barton's  Suit  in  Equity,  148. 
4  Met.,  236;  Applegate  vs.  Applegate. 
4  Afc/.,  109;  Hanson  vs.  Bowyer. 
17  6.  ATon.,  144;  Ovcrby  vs.  Gay. 
Bishop  on  Marriage  and  Divorce,  sees.  603,  604,  612, 
608,  569,  581,  590. 

4  Paige,  645 ;  3  Paige,  267 ;  4  Littell,  250. 

1  Duva//,  197 ;  4  M?/.,  413 ;  3  Met.,  303. 

2  it«rf/,  337 ;  4  Lf/^e//,  252 ;  4  Dana,  307. 

8  B.  Mon.,  50,  120,  178 ;  4  £n^.  (^r*.  /?.),  507. 
17  Serg.,  139. 

5  Halstead,  N.  J.,  355 ;  Bray  vs.  Bray. 

4  Sanford,  N.  Y.,  373  ;  Lyn'de  vs.  Lynde. 

1  Bari.,  iV.  Y.,  241 ;  iVbr/A  v*.  North. 

3  i?ar6.,  iV.  F.,  628  ;   Williams  vs.  Williams. 

2  Md.  Ch'y  Dec.,  335,  341,  393. 

JUDGE  ROBERTSON  delivbbed  thi  opinion  of  thr  court: 

Each  of  the  parties  in  this  case  being  peculiarly  irasci- 
ble and  signally  imprudent,  they  had  cohabited  nearly 
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eight  years  as  husband  and  wife,  discordantly  and  un- 
happily, when,  having  three  children,  the  appellee  aban- 
doned her  appellant  husband,  and,  rejecting  overtures  for 
a  reunion,  she  sued  him  for  a  divorce  a  vinculo.  That 
suit  is  still  pending,  and  its  final  result  cannot  be  fore- 
seen. 

On  the  appellee's  motion,  the  circuit  court  charged  the 
appellant  for  the  maintenance  of  herself  and  chil'd  (the 
appellant  retaining  the  other  two  children)  seven  hun- 
dred dollars  for  one  year,  payable  in  several  installments, 
and  he  appeals  from  that  judgment. 

Whether  the  appellee  was  entitled,  pendente  lite,  to  any 
allowance,  might  essentially  depend  on  the  reasonable- 
ness or  unreasonableness  of  her  abandonment  and  refusal 
to  return.  But,  as  this  can  only  be  decided  on  the  final 
hearing,  some  allowance  in  the  meantime  may  be  proper; 
but  the  amount  allowed  is  unreasonably  exorbitant.  The 
maximum  shown  by  the  evidence  to  be  needful  is  five 
hundred  dollars;  and  the  appellant's  annual  income  for 
the  support  of  himself  and  two  children  appears  to  be 
only  about  one  thousand  dollars. 

Compensation  to  the  appellee's  counsel  is  an  ulterior 
question,  which  cannot  now  be  provided  for,  and  should 
not  be  anticipated  in  making  temporary  provision  for  the 
appellee's  support,  for  which  alone  the  statute  authorizes 
any  such  allowance. 

It  is,  therefore,  quite  clear  that  too  much  was  allowed 
in  this  case.  The  allowance  should  not  exceed  five  hun- 
dred dollars,  and  might  not  unreasonably  be  less. 

Wherefore,  the  judgment  is  reversed,  and  the  cause 
remanded. 
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Mary  C.  Hunter  ts.  DoTall,  Ketcbum  &  Co. 


CASE  39— PETITION  EQUITY— JANUARY  18. 

Mary  C.  Hunter  vs.  Duvall,  Ketchum  &  Co. 

▲PPBAL   FROM   L0UI8TILLC   OBANCERT   COURT. 

A  married  woman  purchased  goods  and  gave  her  own  notes  for  the  price, 
and  after  the  death  of  her  husband  refused  to  deliver  them  to  hit 
administrator,  claiming  them  as  her  own  separate  property.  Ileld — 
That  if  she  intended  to  repudiate  the  contract  and  aToid  the  notes 
by  reason  of  her  coverture,  which  she  could  do,  she  should  have  sur- 
rendered the  goods  to  her  vendors;  but  that,  by  refusing  to  deliTer 
the  goods  to  the  administrator  of  her  husband,  she  rendered  herself 
liable  for  the  payment  of  their  value.  Judgment  of  the  chancellor 
against  her  for  the  price  agreed  upon,  and  interest  from  the  maturity 
of  the  notes,  is  affirmed. 

J.  W.  Stevenson  and 

PiRTLE  &  Caruth,  For  Appellant*, 

CITED— 

2  BiLsh,  161 ;  Rawlings*  e?xV,  ^.,  vs,  Landes. 

7  B.  Mon,,  334;  Breckinridge  vs.  Coleman. 

10  B.  Man.,  321 ;   Coleman  vs.  Woolley's  exW. 

12  B.  Mon.^  329 ;  Johnson  vs.  Jones. 

Revised  Statutes,  sec.  1,  art.  2,  chap.  47, 2  Stanton^  8. 

1  Bush,  4 ;  Agncw  and  wife  vs.  Williams. 
15  JB.  Man.,  327;  Sweeney  vs.  Smith. 

15  B.  Mon.,  91 ;  Fetter  vs.  Wilson. 

2  Bushy  321 ;  Guishaber  vs.  Hairman. 

Harrison  &  Bennett,  For  Appellees, 

CITED— 
2  Salk.  R.,  646;   1  Camp.  /?.,  120. 
5  T.  R.y  194;  6  76.,  451 ;  1  East.,  16. 
2  Black.,  903 ;  1  Bing.  R.,  344. 
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JUDGE  PBTERS  dilitbbcd  thi  opinion  op  thb  court: 

If  appellant  intended  to  repudiate  the  contract  and 
avoid  the  notes  by  reason  of  her  coverture,  which  she 
certainly  could  do,  she  should  have  surrendered  the  goods 
to  appellees. 

She  selected  and  purchased  the  goods,  gave  her  own 
notes  for  their  price,  and  refused  to  surrender  them  to  the 
administrator  of  her  husband  as  a  part  of  his  personal 
estate,  but  claimed  them  as  her  own  separate  property, 
which  she  could  only  do  in  virtue  of  her  purchase  of 
them,  as  the  deed  of  her  husband  to  Miss  Warner,  in  trust 
for  her  benefit,  only  conveyed  the  furniture,  paintings, 
table  ware,  and  other  personal  property  that  was  in  her 
house  at  the  time  of  their  marriage,  and  all  the  personal 
property  purchased  by  her  subsequent  to  their  marriage — 
which  expression,  ^^  purchased  by  her,^^  should  be  interpre- 
ted to  mean  such  personal  property  as  was  purchased  and 
paid  for  by  her. 

This  deed  was  executed  after  the  goods  were  purchased 
from  appellees,  and  after  appellant  had  executed  her 
notes  for  their  price ;  and  as  no  conveyance  of  the  other 
property  owned  by  her  at  their  marriage  was  made,  it  is 
not  improbable,  and  we  feel  authorized  to  presume,  that 
the  chief  motive  for  making  the  deed  was  to  secure  these 
very  goods  to  her,  as  she  had  purchased  and  undertaken 
to  bind  herself  to  pay  for  them. 

We  therefore  concur  with  the  court  below  in  opinion, 
that,  by  refusing  to  surrender  the  goods  to  the  adminis- 
trator of  decedent,  J.  S.  Hunter,  she  rendered  herself  lia- 
ble for  the  payment  of  their  value,  which,  in  absence  of 
any  proof  to  the  contrary,  should  be  fixed  at  the  price 
which  she  agreed  to  pay  for  them ;  nor  can  we  say  that 
the  court  below  erred  in  allowing  interest  on  the  price 
from  the  maturity  of  the  notes. 

Wherefore,  the  judgment  is  affirmed. 


Digitized  by 


Google 


440  BUSH'S    REPORTS 


Lucker  ts.  Oonjmon wealth. 


CASE  40— INDICTMENT— JANUARY  18. 

Lucker  vs.  The  Commonwealth. 

APPCAL    FROM   L0UI8TILLC   CITT  COURT. 

On  the  trial  of  an  indictment  for  keeping  a  'Hippling-honse''  in  the  citj  of 
Louisville,  the  onlj  proof  before  the  jury  was,  that  spirituous  liqaort 
had  been  drank  in  the  house  ^^more  than  twicey^'  and  that  the  defend- 
ant  had  a  State  license  to  retail  such  liquors,  and  had  also  paid  for 
but  had  not  obtained,  a  city  license.  On  these  facts  the  jury  was  in- 
structed in  effect  to  find  the  defendant  guilty.  Held — That  the  in- 
struction was  erroneous,  and  the  Terdict  against  the  defendant  was 
not  authorized  by  the  testimony;  that  this  court  has  no  judicial 
knowledge  of  any  ordinance  requiring  a  city  license,  and  no  such 
ordinance  was  shown;  nor  did  the  testimony,  in  such  a  penal  case, 
authorise  the  deduction  that  the  liquor  drank  in  the  defendant's 
house  was  drank  with  his  consent  or  was  sold  by  him. 

Harney  &  Harney,  For  Appellant, 

CITED— 
Bouvier^s  Law  Dictionaty^  "  Tippling-house.^^ 
4  Blackstone,  64. 

1  Duvall,  161;   Taylor  vs.  Commonwealth, 

2  Duvall,  90 ;  Pike  vs.  Commonwealth, 
City  Charter  of  Louisvillcy  sec.  14,  art,  5. 
18  B,  Mon,,  35 ;  Ritte  vs.  Commonwealth, 

2  B,  Mon.y  281;  Duncan  vs.  Commonwealth. 
15  B,  Mon,;  Commonwealth  vs.  Allen, 
14  B.  Mon.y  385;  Commonwealth  vs.  Kamp. 
2  B.  Mon, J  296 ;  Commonwealth  vs.  Luck. 
Revised  Statutes,  sec,  3,  art,  4,  chap,  99. 
Criminal  Code^  sec,  121. 
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John  Rodman,  Attorney  General,  For  Appellee, 

CITED— 
4  B,  Man,,  4 ;  Commonwealth  vs.  Turner, 
Criminal  Code^  sees,  335,  349,  sub',^ee,  3. 
3  Met.y  10;  Clem  vs.  Commonwealth, 
1  3f<?/.,  366;  Murphy  vs.  Commonwealth, 

JUDGE  ROBERTSON  dclivbrcd  thc  opinion  op  the  court: 

On  the  trial  of  an  indictment  against  the  appellant  for 
keeping  a  "  tippling-house^'  in  the  city  of  Louisville,  the 
jury  returned  a  verdict  for  sixty  dollars,  for  which  the 
court,  overruling  a  motion  for  a  new  trial,  rendered  a 
judgment  against  him,  to  reverse  which  he  prosecutes 
this  appeal. 

The  only  testimony  before  the  jury  was,  that  spirituous 
liquors  had  been  drank  in  the  appellant's  house  "  more 
than  twice,''  and  that  he  had  a  State  license  to  retail 
such  liquors,  and  had  also  paid  for,  but  had  not  obtained, 
a  city  license. 

On  these  facts  the  jury  was  instructed,  in  effect,  to  find 
the  appellant  guilty ;  that  instruction  was  erroneous,  and 
the  verdict  was  not  authorized  by  the  testimony.  This 
court  has  no  judicial  knowledge  of  any  ordinance  re- 
quiring a  city  license,  and  no  such  ordinance  was  shown  ; 
nor  did  the  testimony,  in  such  a  penal  case,  authorize  the 
deduction  that  the  liquor  drank  in  the  appellant's  house 
was  drank  with  his  consent  or  was  sold  by  him. 

Wherefore,  the  judgment  is. reversed,  and  the  cause 
remanded  for  a  new  trial  on  the  indictment,  which  we 
adjudge  to  be  substantially  sufficient. 
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Davis  TS.    Morton,  Gait  k  Co. 


CASE— 41— PETITION  EQUITY— JANUARY   19. 

Davis  vs.  Morton,  Gait  &  Co. 

APPEAL    FROM    LOUISVILLC   CQANCCRT   COURT. 

1 .  The  conrtfi  of  Kentucky  will  not  abate  a  suit  on  a  plea  of  the  pendency  of 

a  prior  suit,  on  the  same  debt  and  between  the  same  parties,  in  a  court 
of  another  State. 

2.  As  between  themselves  the  States  of  this  Union,  though  integral  parts 

of  the  same  national  sovereignty,  are  yet  foreign  to,  and  independent 
of,  each  other. 

Wm.  Atwood,  For  Appellant, 

CITED— 

3  McLean^  221;  ex  parte  Batch. 

4  McLean,  535 ;  Hacker  vs,  Slevins. 

1  Connecticut,  154;  Hart  vs.  Granger, 
Civil  Code,  sec.  120,  sub-sec,  3,  and  sfc.  123. 

Wm.  Mix,  For  Appellees, 

CITED— 

MSS,  Opn.,  Jan,,  1857  ;  McMicken  vs.  Hammond. 

2  Parsons  on  Contracts,  4th  ed.,p.  232. 
Story^s  Conflict  of  Laws,  sec.  610,  n.  a. 

9  Johnson,  221;  Brown  vs.  Seymour. 

12  Johnson,  99  ;  3  McCord,  38. 

13  Ills,,  486;  5  De.  G.  C.  S.,  95. 
Stewards  Lower  Canada  R.,  558. 

3  Swanst.,  703;  2  Curtis  C.  C,  559;  17  Mass.,  197. 

10  Eng.  Law  and  Equity  R.,  250. 

JUDGE  ROBERTSON  delivered  the  opinion  op  the  court: 

The  appellees  sued  the  appellant  in  the  Louisville  chan- 
cery court  for  the  amount  due  by  him  to  them  as  holders 
of  a  protested  bill  of  exchange  drawn  by  him  in  Memphis, 
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Tennessee,  and  payable  there,  for  about  one  thousand  one 
hundred  and  sixty-six  dollars,  and,  on  the  execution  of  the 
proper  bond,  procured  process  of  arrest,  of  garnishment 
and  attachment.  Under  that  process  the  appellant  was 
arrested,  and  afterwards  liberated  on  the  execution  of  an 
approved  bail  bond  for  securing  the  debt;  and,  having 
appeared  in  the  suit,  he  answered,  not  controverting  the 
debt,  but  urging  an  abatement  of  the  proceeding,  on  the 
allegation  that  a  suit  for  the  same  debt,  and  betwe^en  the 
same  parties,  instituted  in  the  municipal  court  of  Memphis, 
was  still  pending.  A  demurrer  to  that  answer  was  sus- 
tained, and  the  appellant,  refusing  to  make  any  other  de- 
fense, judgment  was  rendered  against  him  for  the  amount 
claimed,  and  a  capias  awarded  against  him.  Of  this  he 
complains. 

It  seems  to  us  that  the  judgment  was  right. 

For  the  prevention  of  unnecessary  vexation,  confusion, 
and  possible  injustice,  the  common  law  will  not  allow,  if 
properly  objected  to,  the  prosecution  of  more  than  one 
suit  at  the  same  time,  between  the  same  parties,  for  the 
same  cause  of  action,  in  the  same  court,  or  in  different 
courts  of  the  same  sovereignty  ;  and  the  pendency  of  the 
first  may  abate  the  last.  But  the  same  common  law  will 
not  abate  a  suit  in  the  forum  of  one  sovereign  on  a  plea 
of  the  pendency  of  a  prior  suit  in  a  forum  of  another 
sovereign.  The  reason  of  this  latter  doctrine  is  two-fold 
— 1st.  Because  a  foreign  judgment,  depending  on  for- 
eign law,  might  be  unjust,  and  could  not  be  enforced 
beyond  the  jurisdiction  of  the  foreign  court  without  a 
new  suit  on  it  as  only  prima  facie  evidence  ;  and  2d,  and 
chiefly,  because  the  remedy  in  the  country  where  the  last 
suit  is  brought  may  be  more  adaptable  and  safe,  and 
means  for  effectuating  a  judgment  may  be  found  in  the 
latter  and  not  in  the  former  country.     As  between  them- 
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selves  the  States  of  this  Union,  though  integral  parts  of 
the  same  national  sovereignty,  are  yet  foreign  to,  and 
independent  of,  each  other. 

Nevertheless,  the  Federal  Constitution,  and  an  act  of 
Congress  for  effectuating  its  purpose  of  harmonious  union, 
give  to  the  judgments  and  judicial  proceedings  in  onc^  of 
these  States  equal  effect  in  all  the  other  States. 

But  this,  though  a  partial,  is  yet  not  a  full  negation 
here  of  the  common  law  or  its  reasons.  The  remedy 
may  still  be  more  effectual  in  one  State  than  in  another, 
and  property  liable  to  execution  or  attachment  may  be 
found  in  one  and  not  in  another  State;  and,  in  such  a 
contingency,  justice,  which  is  the  only  object  of  all 
legal  remedy,  might  be  frustrated  if  a  suit,  which  can 
thus  be  made  available  in  one  State,  can  be  abated  by 
the  pendency  of  a  previous  suit  which  may  be  abor- 
tive, and  such  abatability  would  encourage  the  fraudu- 
lent removal  of  property  from  State  to  State  for  eluding 
all  remedy. 

But,  moreover,  the  Tennessee  court  cannot  abate  the 
suit  in  Kentucky.  It  has  no  jurisdiction  to  do  so,  and, 
for  the  same  reason,  the  Kentucky  court  could  not  abate 
the  suit  in  Memphis;  consequently,  a  refusal  to  abate 
does  not  deny  the  equal  effect  of  the  proceedings  in  each 
of  these  courts.  In  support  of  this  position  and  of  the 
judgment  in  this  case,  we  need  only  to  refer  to  the  case 
of  Salmon  vs,  Wootton  and  others  (9  Dana,  424),  and  the 
unreported  case  of  McMickcn  vs,  Hammond,  decided  by 
this  court  January,  1857. 

The  Code  of  Practice  concerning  the  pendency  of  one 
suit  abating  another,  applies  only  to  the  same  court  or 
different  courts  in  Kentucky,  and  does  not  touch  the 
question  we  have  been  considering. 

Wherefore,  the  judgment  is  affirmed. 
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Inman  k  Carr  vs.  Strattan  k  Snod^rass. 


CASE  42— PETITION  ORDINARY— JANUARY  19. 


Inman   &   Carr  vs.   Strattan   &   Snodgrass. 
William   Inman   vs.   Same. 


APPBALS  FROM  JCFFIR60N  COURT  OF  COMMON  PLBAS. 

1.  When  aa  attachment  has  been  levied,  and  the  defendant  has  executed 

bond,  with  security,  that  he  ^^  skull  perform  the  judgment  of  (he  court,^^ 
as  authorized  by  the  Civil  Code,  sections  242,  243,  the  attachmeni  is 
discharged  by  operation  of  law,  and  the  obligors  in  the  bond  are 
bound  unconditit  nally  to  perform  the  judgment  of  the  court  in  the 
action,  and  the  sufficiency  of  the  grounds  for  obtaining  the  attach- 
ment cannot  thereafter  be  inquired  into.  (Ilazelrigg  vs.  Donaldson^  2 
Met,  445.) 

2.  An  order  of  the  court  for  a  rule  against  the  surety  in  a  bond  to  "/)cr- 

form  the  judgment  of  the  courV  discharging  an  attachment  levied  on 
a  steamboat,  to  show  cause  why  he  should  not  be  compelled  to  per- 
form the  judgment  of  the  court  in  the  action,  is  not  a  final  order  on 
which  an  appeal  mug  be  taken  to  the  Court  of  Appeals.  Such  appeal 
is  dismissed  for  want  of  jurisdictiou. 

Hamilton  Pope,  For  W.  S.  Inman, 

CITED— 
Story  on  Partnership,  sec,  432. 

O.  H.  Strattan,  For  Appellees, 

CITED— 

3  Met.,  305 ;  Barbaroux  vs.  Waters, 
Civil  Code,  sees,  254,  242,  243,  290. 

2  Met,,  445;  Hazelrigg  vs,  Donaldson, 

2  Met,,  209;  Bell  vs.  Western  River  I,  and  W.  Co, 

4  Met,,  118;  Duncan  vs,  Wickliffe, 
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I  Oman  k  Carr  vs.  Stfattan  k  Snodgrass. 

JUDGE  HARDIN  dilivbred  the  opinion  op  the  court: 

The  appellees  having  brought  an  action  against  W.  S. 
Intnan,  James  Carr,  and  others,  on  a  bill  of  exchange 
for  nine  hundred  and  forty-five  dollars,  on  the  8th  of 
November,  1867,  sued  out  an  attachment  in  the  action 
against  the  property  of  said  Inman  and  Carr,  on  the  al- 
leged ground  that  they  were  about  to  remove  their  prop- 
erty, or  a  material  part  thereof,  out  of  this  State,  not 
leaving  enough  therein  to  satisfy  the  plaintiffs'  claim,  or 
the  claims  of  the  defendants'  creditors;  and  the  order 
of  attachment  was  forthwith  levied  on  the  steamboat  B. 
L.  Hodge,  No.  2,  in  which  Inman  owned  an  interest  of 
one  fourth ;  and,  thereupon,  said  W.  S.  Inman  and  Wm. 
Inman  executed  the  following  bond  in  discharge  of  the 
attachment,  which  was  accepted  by  the  sheriff,  and  the 
boat  released  from  the  levy : 

**  We  undertake  and  are  bound  to  the  plaintiffs,  Strat- 
tan  &  Snodgrass,  in  the  sum  of  nineteen  hundred  and 
ninety  dollars,  that  the  defendants,  W.  S.  Inman  and  Jas. 
Carr,  shall  perform  the  judgment  of  the  court. 
"November  9th,  1869. 

"Wm.  S.  Inman, 
"Wm.  Inman." 
Subsequently,  the  defendants  filed  their  affidavit  con- 
troverting the  grounds  of  the  attachment;  and  the  cause 
having  progressed  to  a  trial,  the  court  rendered  a  judg- 
ment for  the  plaintiffs  for  the  debt  claimed  by  them,  and, 
overruling  a  motion  to  discharge  the  attachment,  award- 
ed a  rule  against  William  Inman,  the  surety  in  said  bond, 
to  show  cause  why  he  should  not  be  compelled  to  per- 
form the  judgment  of  the  court  in  the  action ,  and  from 
said  last  named  order  said  William  Inman  has  separately 
appealed,  and  W.  S.  Inman  and  Carr  have  appealed  from 
the  judgment. 
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The  rule  against  William  Inman  is  not  a  final  order, 
and  the  appeal  prosecuted  by  him  must,  therefore,  be 
dismissed  for  want  of  jurisdiction  in  this  court. 

On  the  other  appeal,  the  first  inquiry  is,  whether  the 
execution  of  the  bond  for  the  performance  of  the  judg- 
ment of  the  court,  under  the  provisions  of  sections  242 
and  243  of  the  Civil  Code,  was  not  a  waiver  of  all  objec- 
tions to  the  validity  of  the  attachment  for  the  insuffi- 
ciency of  the  grounds  on  which  it  was  sued  out  ? 

In  Hazelrigg  vs.  Donaldson  (2  Mci,^  445),  this  court  de- 
cided that  the  execution  of  such  a  bond  discharged  the 
attachment  by  operation  of  law,  and  rendered  the  obli- 
gors in  the  bond  unconditionally  bound,  to  perform  the 
judgment  of  court  in  the  action;  and  that  the  sufficiency 
of  the  grounds  for  obtaining  the  order  of  attachment 
could  not  thereafter  be  inquired  into. 

According  to  this  construction  of  the  legal  effect  of  the 
bond,  it  is  obvious  that  the  appellants  were  concluded  by 
it  from  controverting  the  grounds  of  the  attachment;  and 
as  it  does  not  appear  that  the  judgment  for  the  appellees 
was,  in  any  respect,  erroneous,  it  must  be  affirmed. 

Wherefore,  on  the  appeal  of  W.  S.  Inman  and  Carr, 
the  judgment  is  affirmed,  and  the  appeal  of  William  In- 
man is  dismissed. 
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Morris  vs.  The  Schallsville  Branch  of  Winchester  k  Red  RlTcr  T.  P.  R.  Co. 


CASK  A3^AD  QUOD  DAMNUM^J Ali VARY  20. 

Morris   vs.   The   Schallsville   Branch   of    the 
Winchester  and  Red  River  T.  P.  R  Co. 

APPEAL  FROM  CLARK  COUNTY  COURT. 

A  shanty,  put  up  nnd  occupied  for  the  sole  purpose  of  preventing  the  con- 
demoatioo  of  a  stone  quarry,  ^nd  not  in  good  faith  for  a  dwell  in?- 
house,  Will  not  entitle  the  owner  to  the  exemption  of  quarries  within 
two  hundred  yards  of  a  dwelling-house,  as  provided  in  chapter  103 
of  the  Revised  Statutes.  (  2  Stantony  436.)  But  to  entitle  the  owner 
to  this  exemption,  the  hou:?e  must  have  been  erected  for  the  sole  pur- 
pose of  being  used  as  a  dwelling-house,  and  for  no  other  purpose,  or 
converted,  in  good  faith,  into  a  dwelling-house. 

John  B.  Huston  and 

James  Simpson,  For  Appellant, 

CITED— 
Revised  Statutes,  2  Stanton,  449. 

B.  F.  BucKNER,  For  Appellee, 

CITED— 
Civil  Code,  sees.  822,  903,  766,  369,  371,  372. 
Revised  Statutes,  chapter  103. 

JUDGE  ROBERTSON  delivkrbd  thb  opinion  of  thi  court: 

The  statute  concerning  turnpike  and  plank  roads  {ch. 
103,  page  436,  2  Stanton^s  Revised  Statutes),  and  author- 
izing the  condemnation  of  land,  rock  quarries,  and  other 
materials  for  construction,  provides,  in  the  37th  section, 
that  **  no  quarry  shall  be  condemned  within  two  hundred 
yards  of  any  dwelling-house,  or  so  near  to  any  garden, 
orchard,  or  spring  as  materially  to  impair  the  value  of 
the  same." 
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The  appellee  proceeded,  in  the  mode  prescribed  by  its 
charter,  to  condemn,  for  the  use  of  its  road,  a  rock  quarry 
of  the  appellant,  who,  anticipating  its  object,  had,  before 
its  complete  organization,  placed  on  his  land,  within  the 
prohibited  distance  from  the  quarry,  a  small  and  fragile 
house,  without  a  chimney,  and  leased  it  to  a  tenant,  who, 
after  a  short  occupancy,  finding  it,  as  may  be  presumed, 
not  comfortably  habitable,  left  it,  when  the  appellant  put 
up  a  temporary  chimney,  and  had  the  house  occupied  by 
free  negroes,  who  were  in  it  at  the  time  of  the  inquisition 
on  the  writ  of  ad  quod  damnum.  The  inquisition,  assess- 
ing damages,  was  traversed,  and,  on  the  trial  of  the 
traverse,  the  county  judge  instructed  the  jury,  that,  un-- 
less  the  house  was  built  "in  good  faith"  for  a  dwelling- 
house,  its  location  did  not  protect  the  quarry  from  con- 
demnation for  the  use  of  the  turnpike,  and  the  jury 
thereupon  confirmed  the  inquisition,  and  the  court  gave 
judgment  of  condemnation. 

The  whole  legislative  intent  is  not  clearly  defined  by 
the  statute.  We  are  satisfied,  however,  that  the  princi- 
pal object  was  to  prevent  annoyance  to  the  domicil,  and 
that  it  is  not  material  whether  the  owner  or  his  tenant 
dwells  in  it ;  but  we  are  also  satisfied,  that,  to  entitle  the 
owner  to  the  statutory  exemption,  the  house,  humble  and 
fragile  though  it  may  be,  must  have  been  erected  for  the 
purpose  of  being  used  as  a  dwelling-house,  and  for  no 
other  purpose,  or  that  it  was  converted,  "  in  good  faith," 
into  a  dwelling-house  ;  and,  therefore,  as  in  this  case  the 
facts  authorized  the  deduction  that  the  "  shanty^'*  was  put 
up  and  occupied  for  the  sole  purpose  of  preventing  the 
condemnation  of  the  quarry,  and  not  **  in  good  faith"  for 
a  dwelling-house,  the  instruction  to  the  jury  was  right, 
and  their  finding  proper. 

Wherefore,  the  judgment  appealed  from  is  affimied. 
VOL.  IV — 29 
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Hill  and  Bergen  tb.  Harris. 


CASE  44— PETITION  ORDINARY— JANUARY  22. 

115^  Hill  and   Bergen   vs.    Harris. 

APPBAL   PBOM   MADI0ON   CIRCUIT   COUBT. 

1.  "JuNB  22d,  1868. 
**Mr.  Harris:  We,  the  trostees,  notify  jon  that  we  desire  70a  to  dis- 
continoe  the  Forest  Bill  school,  from  the  fact  of  jour  price  being  too 
high,  and  through  the  common  rumor  of  the  children. 

"  Wm.  J.  Bbbgem, 
"Elba  Hill." 

Harris  was  emplojed  to  teach  four  months,  at  forty-fire  dollars 
per  month,  by  the  district  trustees,  Willis,  Bergen,  and  Hill.  On  the 
receipt  of  the  aboTe  notice,  after  teaching  abont  three  weeks  faith- 
fully and  satisfactorily,  according  to  the  testimony,  Harris  retired 
Arom  the  school,  and  brought  this  action  of  tort  for  damages  for 
wrongful  ejection  from  the  school,  and  on  the  general  issue  recor- 
ered  a  verdict  of  the  jury  and  judgment  of  the  circuit  court  for  one 
hundred  and  eighty  dollars  damages.  That  judgment  is  ojfirtned.  One 
hundred  and  eighty  dollars  was  full  pay  for  four  months.  In  this 
action  of  tort,  Willis  would  hare  been  an  improper  party. 

2.  This  is  of  that  class  of  cases  in  which  readiness  to  perform  is  not  equir- 

alent  to  ftiU  performance;  and  there  is  neither  direct  allegation  nor 
explicit  proof  of  special  damage  resulting  from  loss  of  character  or  of 
other  employment;  but  the  peculiar  and  diepar aging  tone  qf  the  notic§, 
and  the  absence  of  proof  or  presumption  of  any  other  vacant  school, 
authorized  the  jury  to  presume  on  a  loss  both  of  character  and  time. 

S.  Turner,  For  Appellants, 

CITED— 
Civil  Code,  sec.  58. 
2  Bibb,  215  ;  Langford  vs.  Owsley. 
Sedgwick  on  Damages,  p.  108. 
1  DuvaU,  262 ;  Whittaker  vs.  Sandtfer. 
6  Dana,  352 ;  Chamberton  vs.  McCaUister. 
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BuRNAM  &  Caperton,  Fof  Appellee, 

CITED— 
15  Mess.  &f  W.y  117 ;  Alder  vs.  Keighley. 
Sedgwick  on  Damages ^  p.  212. 
Littelly  S.  C;  Caldwell  vs.  Reed. 
6  Daruiy  352  ;  Chamberton  vs.  McCallister. 
14  Vermont,  311 ;  1  Denio,  317. 
ChiUy  on  ConiractSy  684;  15  3fo.,  175. 

JUDGE  ROBERTSON  delitibbd  thb  opinion  of  thb  ooubt: 

On  the  23d  of  May,  1868,  D.  B.  Willis  and  the  appel- 
lants, Elba  Hill  and  W.  J.  Bergen,  trustees  of  the  Forest 
Hill  school  district,  in  Madison  county,  Kentucky,  em- 
ployed the  appellee,  Lewis  C.  Harris,  to  teach  a  school 
for  four  months,  at  the  price  of  forty-five  dollars  a 
month.  The  appellee  forthwith  commenced  teaching  in 
the  school-house  of  that  district.  Afler  teaching  about 
three  weeks,  failhjvlly  and  satisfactorily ,  according  to  the 
testimony,  the  appellants  alone — their  co-trustee,  Willis, 
dissenting — gave  him  the  following  notice  : 

"June  22d,  1868. 

"Mr.  Harris:  We,  the  trustees,  notify  you  that  we 
desire  you  to  discontinue  the  Forest  Hill  school,  from  the 
fact  of  your  price  being  too  high,  and  through  the  common 
rumor  of  the  children. 

"Wm.  J.  Bergen, 
"Elba  Hill." 

The  appellee  accordingly  retired,  without  delay,  and 
brought  this  action  of  tort  for  damages  for  wrongful 
ejection  from  the  school.  The  jury,  on  a  general  issue, 
assessed  the  damage  at  one  hundred  and  eighty  dollars, 
and  the  circuit  court,  overruling  a  motion  for  a  new  trial, 
rendered  judgment  for  the  amount  so  assessed. 
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As  the  action  is  not  on  the  contract,  but  is  only  for  a 
tortious  violation  of  a  right  resulting  from  it,  Willis,  who 
did  not  participate  in  the  alleged  wrong,  but  opposed  it, 
was  not  a  necessary,  but  would  have  been  an  improper, 
party. 

There  was  no  available  error  in  either  giving  or  refus- 
ing instructions ;  and  the  only  doubtful  question  remain- 
ing for  consideration,  is  on  the  alleged  exorbitance  of  the 
verdict. 

The  amount  assessed  is  as  much  as  the  appellee  would 
have  been  entitled  to  had  he  taught  the  school  the  entire 
.term  of  four  months.  And  this  case  is  of  that  class  in 
which  offer  or  readiness  to  perform  is  not  equivalent  to 
full  performance;  and  there  is  neither  direct  allegation 
nor  explicit  proof  of  special  damage  resulting  from  los9 
of  character  or  of  other  employment.  But  the  peculiar 
and  disparaging  tone  of  the  notice,  and  the  absence  of 
proof  or  presumption  of  any  other  vacant  school,  author- 
ized the  jury  to  presume  on  a  loss  both  of  character  and 
time.  Then,  even  though  the  evidence  did  not  establish 
anything  like  a  mathematical  standard  for  fixing  a  pre- 
cise rate  of  damage,  yet  this  court  cannot,  on  any  defina- 
ble ground,  judicially  determine  that  the  verdict  and 
judgment  were  erroneous.  We  ought  rather  to  presume 
that  both  are  right. 

Wherefore,  the  judgment  is  affirmed. 
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CASE  45— PETITION  EQUITY-JANUARY  22, 

Loud  vs.  Loud,  &c. 

APPEAL   raOM    FAYCTTI   OIBOUIT  COURT, 


1,  After  the  wife  bad  permanentlj  abandoned  ber  husband  and  bis  home, 
the  husband  and  wife,  together  with  a  third  party  as  her  trustee, 
entered  into  articles  of  separation,  which  was  duly  acknowledged  for 
record  by  the  husband,  and  also  by  the  wife  and  her  trustee.  In  these 
articles  it  was  recited  that  she  hud  voluntarily  abandoned  him  "wt(A- 
out  legal  cause  to  authorize  either  dower  or  alimony^^  which  recital  was 
justified  by  the  evidence  in  the  case,  and  it  was  then  stipulated  that 
be  should  pay  her  three  hundred  dollars,  and  furnish  her  with  a  brick 
bouse,  &C.,  Ac,  during  h«r  "chosen  isolation."  After  the  death  of  the 
husband,  without  devising  any  thing  to  her,  she  made  a  deed  of  release 
within  the  year  as  provided  in  section  7,  chapter  47,  Revised  Statutes, 
and  asserted  her  claim  to  dower  in  his  estate.  The  judgment  qf  the 
circuit  couri  refusing  dower  is  affirmed. 

1.  The  ri^ht  of  a  wife  to  relinquish  a  jointure  and  claim  dower  in  her 
husband's  estate  within  twelve  months  after  his  death,  as  provided  in 
section  7,  chapter  47,  Revised  Statutes  (2  SUmt.y  26),  does  not  em- 
brace* articles,  contracts,  and  jointures  entered  into  between  separated 
husband  and  wife,  to  settle  ejtisting  causes  of  litigation,  and  peaceably 
accomplish  by  private  contract  what  could  be  obtained  by  a  costly  and 
vexatious  litigation. 

3.  Articles  of  separation  being  entered  into  with  a  trustee  consenting  for 
the  wife,  in  which  the  husband  provides  for  her  as  well,  or  perhaps 
better,  than  the  court  would  compel  him,  in  consideration  of  which 
she  relinquishes  right  of  dower  and  distribution  in  his  estate,  and 
the  parties  continue  to  act  upon  this  until  the  husband  dies,  it  is  too 
late  for  her  to  complain  or  seek  to  repudiate  the  provision  made  for 
her,  and  demand  dower  and  distribution.  See  opinion  for  an  extended 
recital  and  review  of  atUhoriUes  on  questions  involved  in  this  ease. 
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Hunt  &  Beck  and 

W.  S.  Darnaby,  For  Appellant, 

CITED—  , 

2  Bright  on  Husband  and  Wife,  pp,  327,  338. 
4  Dana^  140;   Simpson  vs.  Simpson. 
Revised  Statutes,  sec.  7,  chap.  47. 

2  Bou.  Inst.,  252. 

3  Met.,  153;   Tevis^  ex^rs  vs.  McCreary. 
3  Met.,  504;   Gaines^  admW  vs.  Poor. 

3  Paige,  483 ;   Carson  vs.  Murray. 

4  Paige,  516;  Rogers  vs.  Rogers. 

2  Edwards'  Chy.  R.,  592 ;  Da^  V5.  T^e*^ 

2  SandforcTs  Sup.  Ct.  R.,7ll;   Townsend  vs.  Townsend. 

30  Barbour,  47 ;   Crepsy  vs.  McKinney. 
41  Barbour,  96  ;   W^a//ace  t;«.  Bassett. 

6  Humphries,  287 ;  Parham  vs.  Parham. 
16  OAto,  531;  Aft/Zer  r«.  Miller. 

31  English  Law  and  Equity  R.,  35;   PFt/^on  i>*.  TFt/- 

Huston  &  Mulligan  and 

KiNCAiD  &  BucKNER,  FoF  Appcllees, 

CITED— 

5  Mon.,  138  ;  Fauntleroy  vs.  Crow's  heirs. 
16  Ohio,  530 ;  Miller  vs.  Miller. 

1  House  of  Lords  Cases,  p.  538 ;   Wilson  vs.  Wilson. 
10  Ohio,  247  ;   Thomas  vs.  Brown. 

Reeves'  Domestic  Relations,  97,  98,  note  1. 

3  Paige  Chy.  R.,  452 ;  Oartic  vs.  Strong. 

7  OAto,  208  ;  Hardy  vs.  Van  Harlinger. 
19  Indiana,  505 ;  Houghton  vs.  Houghton. 

7  Ferrer  Tenn.  R.,  283 ;   TVa^Ain*  vs.  Watkins. 

2  Blackstone,  p,  137  ;  4  Ifipwi,  55. 
Roper  on  Husband  and  Wife,  p.  463. 
Revised  Statutes,  sec.  7,  chap.  47. 

2  Afd.,  410 ;   Yancy  vs.  Smith. 
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CHIEF  JUSTIGB  WILLIAMS  dslivbbbd  thb  opinion  of  thb  court: 

Appellant  and  Richard  Loud,  deceased,  intermarried 
December  1,  1859,  and  in  the  following  April  she  perma* 
nently  abandoned  him  and  his  home,  and  so  continued, 
when  December  6,  1863,  they,  together  with  David  Bell, 
as  her  trustee,  entered  into  articles  of  separation,  which 
he  acknowledged  for  record  January  20,  1864,  and  she 
and  her  trustee  acknowledged  for  the  same  purpose  two 
days  thereafter.  Richard  Loud  died  in  February,  1866, 
testate,  without  devising  anything  to  her,  though  owning 
a  large  personal  and  real  estate. 

June  2, 1866,  Mrs.  Loud,  by  a  written  article  of  release, 
duly  acknowledged  and  recorded,  attempted  to  relinquish 
all  her  interest  under  the  articles  of  separation,  for  the 
purpose  of  claiming  a  dower  and  distributable  interest 
in  her  deceased  husband's  estate. 

The  article  of  separation  recites  that  she  had  volun- 
tarily abandoned  him  ^'  without  legal  cause  to  authorize 
either  dower  or  alimony,"  and  the  parol  testimony  now 
in  the  cause  justifies  this  recital.  It  was  then  stipulated 
that  he  should  pay  her  three  hundred  dollars,  and  furnish 
her  the  use  of  a  certain  brick  house  and  the  lot,  &c., 
during  her  "  chosen  isolation,"  pay  the  taxes,  and  keep 
the  premise^  in  repair,  and  secure  her  free  from  intru- 
sion or  disturbance  during  her  life.  This  involves  two 
prominent  inquiries — 

1.  Is  this  a  jointure  within  the  meaning  of  our  statute, 
which  the  wife  may  repudiate  within  one  year  from  her 
husband's  death  ? 

2.  Is  it  obligatory  on  her  without  reference  to  the  stat- 
ute? 

It  is  provided  by  section  7,  chapter  47  (2  Stant.  Rev. 

8taL)j  that  "  a  conveyance  or  devise  of  real  or  personal 

state,  by  way  of  jointure,  may  bar  the  wife's  dower; 
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but  if  made  before  marriage,  without  her  consent,  or 
during  infancy,  or  after  marriage,  she  may,  within 
twelve  months  after  her  husband's  death,  waive  the 
jointure  by  written  relinquishment,  acknowledged,  &c., 
and  have  her  dower." 

This  statute  was  evidently  intended  to  embrace  all 
jointures  made  before  marriage  by  the  hui*band  with- 
out the  wife's  consent,  and  all,  whether  made  before  or 
after,  and  with  or  without  the  consent  of  a  minor  wife, 
and  also  all  made  subsequent  to  marriage  with  a  wife 
living  with  her  husband.  The  policy  of  the  statute  in 
all  these  cases  harmonizes  with  the  wisdom  of  our 
equity  jurisprudence,  and  is  confirmed  by  the  observa- 
tion of  the  most  renowned  of  the  English  and  Ameri- 
can jurists;  but  it  never  intended  to  embrace  cases 
where  the  parties  had  separated,  and  where  cause  of 
litigation  and  divorce  existed,  especially  when  the  wife 
was  at  fault. 

The  compromise  and  settlement  of  causes  of  litiga- 
tion between  separated  husband  and  wife  is  as  much 
a  subject  of  favor  and  solicitude  on  the  part  of  legal 
policy  as  that  of  other  parties;  true,  the  ministers  of 
law  should  be  the  more  vigilant  in  scrutinizing  such 
transactions,  because  of  the  peculiar  relations  of  the 
parties,  and  the  superior  power  and  cunning  and  knowl- 
edge of  the  husband ;  but  when,  in  good  faith,  such  lit- 
igation is  compromised  through  the  agency  of  a  trustee 
selected  by  herself  and  advisers,  and  who  faithfully  dis- 
charges his  duties,  there  is  no  perceivable  motive  why 
the  Legislature  should  virtually  forbid  this  well-guard- 
ed and  preserving  power  of  the  separated  wife,  which 
would  be  the  case  if  she  could  not  bind  herself  to 
abide  the  provisions  of  such  articles,  but  should  still 
have  the   right,  within  a   year  of  the  husband's  death , 
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to  renounce  and  claim  as  his  surviving  widow.  This 
would  end  all  compromises  between  separated  husband 
and  wife,  and  drive  them  into  the  courts,  however  in- 
clined they  might  be  to  adjust  the  matter  themselves, 
and  often  draw  upon  the  wife  a  long,  vexatious,  and 
to  her  a  ruinous  litigation,  and  which  would  not  un- 
frequently  be  as  harassing  and  detrimental  to  the  hus- 
band. 

Regarding  the  language,  spirit,  and  presumed  motive 
and  policy  of  the  statute,  it  is  not  deemed  to  embrace 
articles,  contracts,  and  jointures,  entered  into  between 
separated  husband  and  wife  to  settle  existing  causes  of 
litigation,  and  peaceably  accomplish  by  private  con- 
tract what  could  be  obtained  by  a  costly  and  vexatious 
litigation.  Should  the  husband  have  a  cause  for  a  di- 
vorce, why  may  he  not  waive  this  and  agree  with  his 
wife  and  her  trustee  to  renounce  her  legal  right  to  his 
estate  in  consideration  of  an  agreed  sum  ?  Especially 
as  by  suit  he  could  entirely  bar  her,  what  public  pol- 
icy or  morals  would  forbid  this?  Was  it  intended  by 
that  statute  to  drive  the  injured  husband  into  the  legal 
forums  to  vindicate  his  legal  rights  as  against  his  err- 
ing wife,  or  might  a  constructive  policy,  more  in  accord 
with  the  enlightened  jurisprudence  of  the  age,  be  im- 
puted? As  this  case  is  not  within  the  letter  nor  pre- 
sumed intent  of  said  statute,  we  turn  to  examine  the 
legal  powers  and  rights  of  the  parties  independent  of  it. 

In  Carson  vs.  Murray  (3  Paige,  500),  Chancellor  Wal- 
worth, of  New  York,  whilst  expressing  his  doubts  as  to 
the  public  policy  of  upholding  articles  of  separation  be- 
tween husband  and  wife,  except  made  under  the  sanction 
of  a  court  of  justice,  yet  conceded  that  it  had  "  long  since 
become  the  settled  law  of  England  that  a  valid  agree- 
ment for  an  immediate  separation  between  husband  and 
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wife,  and  for  a  separate  allowance  for  her  support,  may 
be  made  through  the  medium  of  a  trustee/'  He  further 
says,  these  decisions  were  anterior  to  the  American  Rev- 
olutioi^  and,  therefore,  more  potent  authority  than  the 
subsequent  decisions,  and  he  should  follow  them  in  pref- 
erence to  the  latter. 

Nor  does  the  case  of  Rogers  vs.  Rogers  (4  Paige,  516), 
decided  by  the  same  learned  chancellor,  militate  against 
this.  In  the  latter  case  the  wife  had  brought  suit  against 
the  husband  for  separation,  alimony,  &c. ;  during  its  pro- 
gress she,  by  the  consent  of  her  next  friend,  compromised 
the  suit,  agreed  to  a  separation,  he  paying  her  four  hun- 
dred dollars  annually  as  a  support  during  her  life;  and  it 
was  agreed,  verbally,  to  dismiss  the  suit;  nor  did  her 
brother,  then  acting  as  her  next  friend,  sign  the  compro- 
mise. The  case  was  then  a  simple  contract  between  hus- 
band and  wife,  and  not  obligatory  at  law,  because  they 
were  incapable  of  .contracting  with  each  other;  beside, 
there  being  no  written  dismissal  of  the  suit,  it  did  not  com- 
ply with  the  statute  of  New  York,  and  was  not  obligatory; 
hence,  upon  her  subsequent  application  in  the  suit  for  an 
allowance  to  support  her  and  her  suit  during  the  litiga- 
tion, the  court  properly  refused  to  dismiss  the  suit  be- 
cause of  such  agreement,  and  overruled  his  objections  to 
an  allowance. 

Day  vs.  West  (2  Edioards'*  Ck^y,  592)  was  a  suit  between 
vendor  and  vendee,  to  recover  purchase  price,  which  was 
resisted  because  there  was  an  outstanding  dower  encum- 
brance, which  the  vendor  insisted  did  not  exist,  because 
the  husband — his  vendor — and  his  wife  had  entered  into 
articles  of  separation,  by  which  he  had  agreed  to  pay  her 
two  hundred  dollars  annually  for  a  support  during  her 
life,  to  be  paid  quarterly,  in  consideration  of  which  she 
surrendered  all  claim  to  support  from  him,  and  dower  in 
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his  estate;  and,  subsequently,  having  filed  a  bill  for  a 
divorce  a  mesne  et  thoro^  a  decree  was  rendered,  in  which 
she  accepted  the  gross  sum  of  one  thousand  one  hundred 
dollars  "  in  lieu  of  alimony  and  of  all  claims  for  her  sepa- 
rate  support  and  maintenance  forever y 

The  vice  chancellor  said  the  articles  of  separation 
could  only  operate  in  equity,  not  at  law,  to  deprive  or 
bar  her  dower ;  and  in  equity,  as  the  husband  had  vio- 
lated the  articles  by  not  paying  the  annuity,  and  had 
driven  her  to  a  suit,  he  could  not  set  them  up,  and  the  de- 
cree only  allowed  a  sum  iu  gross  in  place  of  alimony  and 
not  of  dower. 

Tawnsend  vs.  Townsend  (2  Sandf,^  713)  was  an  attempt 
by  husband  and  wife,  whilst  living  together,  through  the 
instrumentality  of  a  trustee,  to  separate  their  property, 
without  intending  to  separate,  or  having  cause  for  sepa- 
rating, themselves ;  this  was  so  manifestly  in  contraven- 
tion of  both  law  and  public  policy  as  to  meet  with  the 
condemnation  of  the  court. 

In  Crepsey  vs,  McKinney  (30  Bar.  N.  Y.,  49),  the  hus- 
band and  wife,  without  any  trustee  on  her  part,  entered 
into  articles  of  separation.  Such  has  been  universally 
condemned  by  all  courts,  so  far  as  we  know. 

In  Parham  vs.  Parham  et  al.  (6  Hump.  Tcnn.y  296),  was 
upon  the  claims  of  the  surviving  wife  for  dower,  which 
was  attempted  to  be  resisted,  because  of  articles  of  sep- 
aration, in  which,  for  the  consideration  paid  by  the  hus- 
band, she  released  all  claim  for  support  and  maintenance 
and  alimony  during  her  coverture,  but  which  it  was 
alleged  and  proved,  as  the  court  said,  was  intended  to 
include  a  relinquishment  of  dower  and  distribution,  and 
was  left  out  by  the  mistake  of  the  draftsman ;  the  court 
then,  without  citing  a  single  authority,  or  referring  to  a 
decision,  determined  that  the  article  of  separation  was 
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void  on  account  of  the  wife's  coverture,  notwithstanding 
she  had  a  trustee ;  perhaps  the  reason  that  no  concurring 
authority  was  referred  to  as  sustaining  that  view  of  the 
case,  none  was  to  be  found. 

In  Simpson  vs,  Simpson  (4  Dana^  140)  this  court,  in 
accordance  with  all  previous  authority,  condemned  a 
mere  contract  between  husband  and  wife  for  separation 
and  conveyance  of  property  to  her;  but  it  then  recog- 
nized the  validity  of  articles  of  separation  made  through 
the  instrumentality  of  a  trustee  for  her. 

And  in  Gains^  adm^x  vs.  Poor  (3  Met.^  507),  this  court 
held,  that  a  contract  by  a  husband,  whilst  living  in  amity 
with  his  wife,  to  pay  a  given  sum  as  her  support  in  antic- 
ipation of  future  separation,  would  be  against  public 
policy,  but  not  so  when  made  on  account  of  previous 
separation,  or  in  contemplation  of  immediate  separa- 
tion. 

In  Wallace  vs,  Bassctt  (41  Barb,  N,  F.,  93),  it  was  held, 
that  the  husband  who  had  entered  into  articles  of  sepa- 
ration with  his  wife  and  her  trustee,  by  which  he  had 
conveyed  to  her  the  property  he  got  by  her  and  all  her 
future  acquisitions  and  property,  was  bound  thereby,  and 
he  could  assert  no  interest  in  her  property  after  she  died, 
though  she  left  no  issue,  and  although  he  came  techni- 
cally within  the  New  York  statute,  giving  to  the  sur- 
viving wife  or  husband  one  third  of  the  real  estate  of 
such  deceased  wife  or  husband  when  there  were  no 
minor  children. 

In  Thomas  vs.  Brown  (10  Ohio  S,  /?.,  247),  the  Supreme 
Court  of  Ohio  held,  that  when  a  contract  of  separation 
had  been  entered  inl!o,  by  which  the  husband  agreed  to 
convey  to  the  wife  a  certain  portion  of  his  tract  of  land 
in  fee  simple,  she  to  release  him  from  maintenance  and 
from  dower,  and  maintain  the  three  youngest  children; 
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he  assigned  her  the  land ;  she  lived  on  it  and  maintained 
the  children,  and  claimed  no  dower  up  to  his  death,  the 
court  regarding  it  an  executed  contract  upon  her  part, 
and  partially  so  on  his,  only  no  conveyance  had  been 
made,  compelled  the  heirs-at-law  to  convey  in  fee  simple 
to  her,  though  there  was  no  writing.  And  in  Miller's  cx'r 
vs.  Miller  (16  Ohio  S,  /i.,  531),  the  same  court  held  the 
wife  bound  on  a  parol  post-nuptial  agreement  of  separa- 
tion, fully  executed  by  the  husband.  In  Dellinger^s  Appeal 
(35  Pcnn.,  361),  the  Supreme  Court  of  Pennsylvania  held, 
that  articles  of  separation  entered  into  by  husband  and 
wife  with  her  trustee,  "  did  not  destroy  the  relation  of 
husband  and  wife  for  all  purposes;  *  *  but  the  arti- 
cles amount  to  a  total  surrender  of  all  rights  of  property 
in  the  husband's  estate."  If  the  husband  could  be  bound,# 
but  the  wife  not,  under  no  circumstances,  there  would  be 
no  mutuality,  and,  therefore,  no  consideration  to  uphold 
it  as  to  him,  and  to  hold  him  would  be  to  violate  an 
essential  principle  of  all  contracts. 

Whilst  courts  should  guard  with  vigilance  the  rights  of 
wives,  it  is  not  meant  to  disregard  those  of  the  husband ; 
and  when  a  wife,  without  legal  cause,  shall  abandon  her 
husband,  and  when  causes  of  litigation  between  them 
exist,  we  apprehend  that  an  article  of  separation  en- 
tered into  with  a  trustee  consenting  for  the  wife,  in  which 
the  husband  provides  for  her  as  well,  or  perhaps  better, 
than  the  court  would  compel  him,  in  consideration  of 
which  she  relinquishes  right  of  dower  and  distribution 
in  his  estate,  and  the  parties  continue  to  act  upon  this 
until  the  husband  dies,  it  is  too  late  for  her  to  complain 
or  seek  to  repudiate  the  provision  made  for  her,  and 
demand  dower  and  distribution. 

Wherefore,  the  judgment  is  affirmed. 
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CASE  46— PETITION  EQUITY— JANUARY  22. 

Stephens   vs.   Guthrie. 

APPEAL    FROM    LOniBVILLB   CHANCBBT   COURT. 

hi  an  action  to  charge  and  recover  from  owners  of  property  within  specified 
distances  their  proportion  of  the  cost  of  a  cistern  in  the  city  of  Louis- 
Yille,  which  was  required  to  be  built  bj  a  special  ordinance,  ^^at  the 
exclusive  cost  of  the  owners  of  property  chargeable  there/or  under  the 
city  charter  and  ordinanceSj'*  the  petition  is  demurrable,  unless  it 
pleads  the  general  ordinance  specifying  the  distance  from  the  cistern 
within  which  the  property  shall  be  charged.  In  such  eases,  it  is 
necessary  to  plead  both  the  special  and  general  ordinance,  (Babbitt  vs. 
Woolley,  tj-c,  3  Bush,  703.) 

Stirman  &  Beattie,  For  Appellant, 

CITED— 
Louisville  City  Charter^  edition  of  1862,  sec,  4,  art,  7. 

Coke  &  Arbegust,  For  Appellee, 

CITED— 
Louisville  City  Charter^  sec,  4,  art,  7. 
3  Busk,  703 ;  Babbitt  vs,  Woolley,  Sf<:. 

JUDGE  PETERS  dblivbrkd  the  opinion  or  thb  court: 

The  particular  ordinance  under  which  the  cistern  in 
question  was  constructed  does  not  specify  the  distance 
within  which  the  property  shall  be  charged  therefor;  yet 
it  expressly  provides  that  it  shall  be  done  at  the  exclu- 
sive cost  of  the  owners  of  property  chargeable  therefor 
under  the  city  charter  and  ordinances. 

The  demurrer  was  properly  sustained  to  the  original 
petition,  because  neither  it  nor  the  particular  ordinance 
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which  was  made  a  part  thereof  contained  a  statement  of 
the  distance  within  which  lots  or  real  estate  should  be 
charged  with  the  cost  of  the  cistern.  But  the  amended 
petition,  in  which  the  general  ordinance  on  the  subject 
was  pleaded,  cured  the  defect  of  the  original  petition,  as 
the  distance  from  the  cistern  in  which  property  shall  be 
charged  is  specified  in  the  general  ordinance  to  which 
reference  is  made  in  the  particular  ordinance  which  di- 
rects this  cistern  to  be  built. 

In  Babbitt  v$,  Woolley,  ^.  (3  Bush,  703),  this  court  held 
that  the  general  ordinance  sufficiently  specified  the  dis- 
tance as  required  by  the  charter,  and  gave  reasonable 
notice  to  the  lot-owners  who  should  contribute.  But  in 
that  case  it  was  held  that  the  court  below  did  not  abuse 
a  sound  judicial  discretion  in  refusing  to  set  aside  the 
judgment  dismissing  the  petition,  which  did  not  allege 
the  existence  of  the  general  ordinance,  because  neither 
the  appellant  nor  the  attorney  knew  until  after  the  peti- 
tion was  dismissed  that  such  an  ordinance  existed — a  fact 
which  it  was  their  duty  to  have  known. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  is 
remanded,  with  directions  to  overrule  the  demurrer  to  the 
amended  petition,  and  for  further  proceedings  consistent 
herewith. 
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CASE  47— PETITION  EQUITY— JANUARY  23. 

Hydes  &  Goose,  assignees  of  Norwood  &  Gill, 
vs.   Joyes. 

APPEAL    FROM    LOUISVILLK   CHANTKRY    COURT. 

1.  The  general  council  of  the  city  of  Louisville,  by  ordinance  as  prescribed 

in  the  city  charter,  may  direct  or  authorize  the  sidewalks,  &c.,  in  said 
city  to  be  graded  and  paved,  &c.,  at  the  cost  of  the  owners  of  property 
binding  thereon.  The  council  alone  can  determine  the  necessity  of 
such  iniDrovement,  as  well  as  its  kind  and  character.  The  council 
bus  DO  authority  to  refer  to  any  other  body  or  person  the  deteriniaa- 
tion  of  these  things. 

2.  The  power  to  pass  ordinances  to  improve  streets  is  legislative,  and  can- 

not be  delegated.  It  is,  in  effect,  a  power  of  taxation,  which  is  the 
exercise  of  sovereign  authority. 

3.  To  ordain,  generally,   that  a  street  or  square  should  be  graded  and 

paved,  or  "«o  much  thereof  as  the  engineer  might  direct^  and  according 
to  fpecificationa  to  he  /urniahed  hy  him,"  is  simply  to  delegate  to  him 
the  power  to  fix  the  grade,  determine  what  materials  should  be  used 
for  the  pavement,  and  how  much  of  the  street  or  square  should  be 
thus  improved,  and  is  not  the  determination  of  the  council  as  to  any 
of  these  things,  but  rather  a  general  and  unlimited  letter  of  attorney 
to  the  engineer  to  have  so  much  of  a  square  or  street  as  he  may  deem 
proper  improved  to  his  own  liking.  To  allow  such  an  ordinance  to 
bind  the  property- holder  is  to  destroy  all  the  safeguards  thrown  around 
him  by  law. 

4.  Subsequent  acts  of  affirmance  by  the  city  council  cannot  vitalize  or  vali- 

date a  lifeless  or  invalid  ordinance — one  conferring  no  legal  authority 
to  make  aud  let  the  improvements  when  put  under  contract. 

Robert  J.  Elliott  and 

Chas.  a.  Gill,  For  Appellants, 

CITED— 
Acts  of  Kentucky^  1813,  pat^e  22,  charter  of  city  of  Lou- 

isvillc. 
Act  of  June  2,  1865,  amending  city  charter;. 


Digitized  by 


Google 


WINTER    TERM,     1868.  465 

Ujdes  &  Gooae,  Assignees  of  Norwood  k  Gill,  vs.  Joyes. 

Session  Acts,  1850-51,  vol.  2,  p.  624. 
Session  Acts,  1865,  vol.  2,  pp.  506-7. 
MSS.  Opn.y  June  term,  1863;  6o7*don  vs.  City  of  Louis* 

ville. 
MSS.  Opn.,  February  27,  1864 ;  L.  ^  P.  R.  R.  Co. 

vs.  Louisville. 

Pat.  Joyes,  For  Appellee, 

CITED— 
City  charter  of  Louisville  and  act  of  June  2,  1865,  above. 

CHIEF  JUSTICE  WILLIAMS  dkliykbid   thb  opinion   of  thb  oourt: 

Section  4  of  the  amended  charter  of  Louisville,  ap* 
proved  June  2,  1865  {2d  vol.  Sess.  Acts,  1865,  p.  506), 
repealed  section  3,  article  7,  city  charter  of  1851,  and 
provides,  in  place  thereof,  that  "  hereafter  said  general 
council  may  pass  ordinances  to  procure  the  grading,  paving, 
curbing,  and  furnishing  with  metal  gutters,  or  regrading, 
repaving,  recurbing,  and  furnishing  with  metal  gutters, 
the  whole  or  any  portion,  in  width  or  length,  of  the  side- 
walks on  any  square  or  squares,  or  portions  of  a  square, 
within  the  city  limits,  or  such  one  or  more  of  said  modes  of 
improvement  thereof  as  the  said  council  may  direct  or  author- 
ize to  be  done,  and  at  the  cost  of  the  owner  of  property 
fronting  on  such  side- walks,  and  to  be  apportioned  accord- 
ing to  the  amount  actually  done  in  front  of  such  property, 
or  parts  of  property  ;  and  for  such  costs  a  lien  is  hereby 
created  against  such  property  or  parts  of  property :  Pro- 
vided, That  the  general  council  shall  have  no  power  to 
subject  such  property-holder  to  the  cost  or  expense  of 
any  repaving  or  recurbing,  unless  such  work  is  necessary 
on  account  of  the  worn  out  or  bad  condition  of  the  curb- 
ing or  paving:  Provided,  That  when  the  city  changes  the 
grade  of  any  street,  alley,  sidewalk,  or  curbing,  that  has 
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been  made  according  to  the  ordinances  of  the  city,  or 
under  the  direction  of  the  city  engineer,  the  owner  of 
property  fronting  such  street  or  alley  shall,  in  nowise,  be 
liable  for  any  costs  of  such  change." 

The  city  council,  under  authority  of  this  section,  as 
they  supposed,  enacted  the  following  ordinance:  ''An 
ordinance  to  grade  and  pave  the  sidewalks  on  the  west 
side  of  Fulton  street,  Portland,  between  Market  street 
and  Water  street,  or  such  portion  of  said  sidewalks  as  the 
city  engineer  may  direct. 

^^Be  it  ordained  by  the  General  Council  of  the  City  of  Louis- 
ville, That  the  sidewalks  on  the  west  side  of  Fulton  street, 
between  Market  street  and  Water  street,  or  such  portions  of 
said  sidewalks  as  the  city  engineer  may  direct,  be  graded  and 
paved  at  the  costs  of  the  owners  of  property  binding  thereon; 
said  work  to  be  done  subject  to  the  supervision  and  control  of 
the  city  engineer,  and  in  accordance  with  specifications  to  be 
furnished  by  him,"  ipc.  The  mayor  and  engineer  did  let 
out  this  work,  and  the  undertaker,  Norwood,  entered  into 
bond,  stipulating  that  he  ''  will  grade  and  pave  the  side- 
walk on  the  west  side  of  Fulton  street,  Portland,  between 
Market  and  Water  streets,  or  such  portions  of  said  sidewalk 
as  may  be  directed  by  the  city  engineer  to  be  graded  and  paved 
by  ordinance  passed  by  the  general  council  of  said  city,"  ^,, 
dated  May  14,  1867.  Said  ordinance  was  passed  Novem- 
ber 1,  1866. 

The  general  council  having  received  the  work  after 
being  done,  apportioned  to  appellee  three  hundred  and 
twenty-seven  dollars  and  fifty-four  cents  of  the  costs 
thereof;  and  he  having  refused  to  pay  it,  appellants 
brought  this  suit,  setting  out  said  ordinance,  the  con- 
tract and  future  proceedings  of  the  council,  and  ask 
judgment  to  sell  his  property ;  but  which  the  court  dis- 
missed upon  demurrer,  because  of  the  defect  in  the  ordi- 
nance, and  from  which  this  appeal  is  prosecuted. 
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In  the  repeal  of  section  3,  article  7,  of  the  city  charter 
of  1851,  some  of  the  safeguards  around  the  citizen's  rights 
of  property  were  destroyed.  It  required  a  ten  days'  noti- 
fication through  the  public  newspapers  of  the  work  pro- 
posed to  be  done,  and  the  owner  had  the  right  thereon 
to  do  it  himself;  and  if  so  done,  the  council  had  no  fur- 
ther rights  or  power  over  the  matter,  whilst  by  the 
amendment  of  1865,  no  such  notification  is  required, 
nor  has  the  owner  any  longer  the  preference  of  having 
the  work  done ;  but  the  first  proviso  takes  away  all  right 
from  the  council  to  have  tepaving  or  recurbing  done  at 
the  expense  of  the  owner,  "  unless  such  work  is  necessaty 
on  account  of  the  worn  out  or  bad  condition  of  the  curbing  or 
paving  ;^^  and  the  second  proviso  forbids  the  council  from 
changing  any  grade,  and  having  curbing  and  paving 
done  at  the  expense  of  the  property-owner,  if  he  shall 
have  previously  graded,  paved,  and  curbed  under  an 
ordinance  of  the  city ;  and  if  it  be  an  original  grading 
and  paving,  it  must  be  done  by  ordinance  of  the  council, 
as  declared  in  the  body  of  the  section. 

The  two  branches  of  the  dty  council  alone  can  determine  the 
necessity  of  the  improvement^  as  well  as  its  kind  and  character^ 
and  this  upon  a  call  of  ayes  and  nays.  Nowhere  in  the 
original  charter  or  the  amendments  is  there  any  author- 
ity to  refer  to  any  other  body  or  person  the  determination 
of  these  things ;  because,  as  recently  held  by  the  Supreme 
Court  of  Missouri,  in  Ruggies  ^  Bexter  vs.  S,  A.  Collier^ 
this  power  to  pass  ordinances  for  improving  streets,  &c., 
is  legislative,  and  cannot  be  delegated.  It  is  also  in 
effect  a  power  of  taxation,  which  is  the  exercise  of  sov- 
ereign authority,  and  nothing  but  the  most  explicit  lan- 
guage can  justify  a  court  in  holding  that  the  Legislature 
intended  to  confer  such  vast  power  over  the  citizens' 
property  upon  the  mere  discretion  of  any  single  officer, 
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much  lese  a  simple  ministerial  one.  Nor  can,  as  held  in 
said  case,  the  subsequent  acts  of  affirmance  by  the  coun- 
cil vitalize  or  validate  a  lifeless  or  invalid  ordinance — 
one  conferring  no  legal  authority  to  make  and  let  the 
improvements  when  put  under  contract. 

The  property-owners  are  not  only  interested  in  th* 
improvements,  but  also  in  the  kind  and  character  thereof, 
including  the  grade  and  materials  and  width  of  pave- 
ment, &c.;  therefore,  they  have  the  legal  right  to  have 
these  things  passed  on  by  the  city  legislature,  the  mem- 
bers of  which  are  responsible  tb  their  constituency  for  all 
measures  of  oppression  or  neglect. 

Pavement  signifies  to  floor  with  stone,  brick,  or  other 
hard  substance,  involving  great  difference  of  price  aa 
well  as  durability,  and  requiring  the  exercise  of  sound 
judgment  to  determine  the  economy  of  the  one  rather 
than  the  other,  as  the  lowest  in  price  might  be  the  dear- 
est to  the  owner,  because  of  its  want  of  durability.  So 
one  grade  might  be  proper  and  economical,  whilst  anoth- 
er would  be  injurious  and  wasteful. 

The  determination  of  all  these  matters  has  wisely  been 
confided  by  the  Legislature  to  the  city  council  and  not 
the  engineer.  The  amount  of  the  improvement,  as  well 
as  its  kind  and  character,  must  be  ascertained  before  it  is 
done.  We  perceive  no  reason  why  it  is  not  quite  as  con- 
venient to  ascertain  these  facts  before  as  after  the  ordi- 
nance ;  but  were  it  not  so,  the  law  and  prudence  and 
safety  to  the  property-owner  requires  that  it  should  be 
so.  It  is  the  exercise  of  a  vast  power  over  the  rights 
and  property  of  the  citizen,  and  whilst  necessary  to  the 
growth  and  convenience  and  commerce  of  the  popula- 
tion of  a  large  city  and  the  public  generally,  yet  such 
power  should  be  exercised  as  the  law  directs,  and  strictly 
confined  within  legal  limits. 
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To  ordain,  generally,  that  a  street  or  square  should  be 
graded  and  paved,  or  so  much  thereof  as  the  engineer 
might  direct,  and  according  to  specifications  to  be  fur- 
nished by  him,  is  simply  to  delegate  to  him  the  power  to 
fix  the  grade,  determine  what  materials  should  be  used 
for  the  pavement,  and  how  much  of  the  street  or  square 
should  be  thus  improved,  and  is  not  the  determination  of 
the  council  as  to  any  of  these  things,  but  rather  a  general 
and  unlimited  letter  of  attorney  to  the  engineer  to  have 
so  much  of  a  square  or  street  as  he  may  deem  proper 
improved,  in  a  manner  to  his  own  liking.  To  allow  such 
an  ordinance  to  bind  the  property-holder  is  to  destroy  all 
the  safeguards  thrown  around  him  by  law.  Suppose,  un« 
der  the  plenary  power  conferred  by  this  ordinance,  the 
engineer  had  determined  that  one  portion  of  the  square 
should  be  of  one  grade  and  the  remainder  of  another, 
and  thereby  injure  the  owners  of  the  lots;  or  had  he  de- 
termined one  portion  should  be  paved  with  brick,  another 
with  stone,  and  a  third  with  plank  or  some  other  hard 
substance,  who  could  say  he  was  transcending  his  au- 
thority ?  Yet,  had  such  been  proposed  to  the  council,  it 
would  likely  have  been  unanimously  rejected.  Extreme 
as  this  may  seem,  yet  it  elucidates  the  possible  wrong 
such  ordinances  may  infiict  upon  the  owners,  and  the 
great  departure  it  would  be  from  what  the  law  contem- 
plates as  an  ordinance. 

It  is  as  imperative  on  the  council  to  ascertain  what 
portion  of  a  square  needs  improvement,  when  all  does 
not  need  it,  as  it  is  to  ascertain  when  a  whole  square 
needs  it,  and  also  as  imperative  to  fix  the  character  and 
quality  of  the  work  to  be  done  on  a  part,  as  the  whole 
of  a  square.  We  do  not  say  that  when  a  portion  or  all 
of  a  square  needs  improvement,  and  the  council  has 
ascertained  these   facts,  and  designated  the  grade   and 
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kind  of  improvement,  that,  in  carrying  out  the  general 
plan  and  outline  of  the  improvement  so  designated,  the 
engineer  may  not  be  vested  with  the  power  to  vary  so 
as  to  make  the  work  practically  subserve  the  purposes 
of  the  general  scope  of  the  ordinance  as  ^developments 
may  determine ;  but  what  we  do  say  is,  that  the  council 
must  determine  the  portion  of  the  street  or  square,  the 
grade  and  kind  of  pavements,  and  not  authorize  the 
engineer  to  ascertain  and  carry  out  these  things  without 
the  approval  of  the  council  by  ordinance. 

If  the  report  of  the  engineer  in  fixing  the  grade,  desig- 
nating the  portion,  and  recommending  the  kind  of  pave- 
ment to  the  council,  should  be  injurious  or  oppressive  to 
the  property-holder,  he  would  have  the  right  to  present 
his  objections  to  the  council  before  its  final  determina- 
tion, and  defeat  the  enactment  of  the  ordinance;  and 
though  he  may  oflen  not  be  informed  even  of  these,  and 
therefore  lose  the  opportunity  to  be  heard,  yet  this  only 
the  more  clearly  shows  that  the  council  should  certainly 
know  what  kind  of  improvements  are  to  be  made,  as 
otherwise  the  property-holder  would  lose  both  the  right 
to  protect  himself  in  person  or  by  his  representative  in 
the  council ;  hence  it  should  be  the  more  clearly  informed 
before  he  is  bound.  As  said  by  the  city  engineer  in  his 
able  report  of  1868,  the  nearer  a  strict  cash  system  of 
compensation  for  public  works  can  be  approached,  the 
more  economical  it  will  be ;  of  course  the  more  speedy 
the  recovery,  the  more  summary  the  remedy,  and  the 
fewer  the  obstructions  and  hazard  to  the  contractor, 
the  cheaper  and  more  economical  it  will  be  to  the  tax- 
payer and  property-owner. 

However  specious  may  be  the  arguments  as  to  the 
interest  of  the  individual  owners  in  the  enlarged  and 
unauthorized  discretion    thus  conferred  upon   the  engi- 
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neer,  the  great  security  of  the  citizen,  at  least,  is  always 
to  be  found  in  strictly  limiting  official  power  within  rigid 
legal  bounds.  Power  is  ever  aggressive,  and,  under  one 
specious  pretext  and  another,  perpetually  struggling  to 
strengthen  its  position  and  enlarge  its  sphere,  and  suc- 
ceeds, to  a  greater  or  lesser  degree,  even  when  sur- 
rounded by  the  most  watchful  and  jealous  vigilance; 
but  when  not  so  surrounded,  its  strides  become  fearful 
and  detrimental  to  the  rights  and  interest  of  the  citizen. 
Wherefore,  the  judgment  is  affirmed — ^Judge  Robertson 
non-concurring. 


CASK  48— PETITIONS  BQUITY—JANUARY  25. 

Dear   vs.  Brannon. 
Gregory  vs.   Brannon,   &c- 


"4bu  471 
120   636 


APPBALS   FBOK   LOUISVILLB  CHANGBRT  COURT. 

1 .  The  claimaut  of  an  attached  horse,  comiDg  in  as  a  third  and  unsaed 

party,  obtained  possession  of  the  horse  by  giving  bond  and  security 
as  provided  by  section  235,  Civil  Code,  that  he  would  perform  the 
judgment  of  the  court,  else  have  the  horse  forthcoming,  subject  to 
the  order  of  the  court.  Judgment  being  rendered  against  the  as- 
serted tiile  of  the  claimant,  he  is  liable  on  his  bond,  notwithstanding 
the  death  of  the  horse  during  the  litigation,  which  was  protracted  by 
his  wrongful  assertion  of  title  to  the  horse. 

2.  A  third  party  claimant  of  attached  property,  who  asserts  an  unfounded 

claim  and  gets  possession  by  executing  bond,  as  provided  in  the  Code, 
is  to  be  regarded  as  a  bailee  iu  his  own  wrong,  liable  for  all  accidents 
and  hazards. 
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3.  There  is  a  distinction  between  bonds  rigbtfally  given  to  retain  posses- 
sion of  the  property  until  the  litigation  is  ended  and  bonds  giTen 
wrongfully  to  get  a  possession  the  party  is  not  legally  entitled  to. 
{See  opinion  for  a  statement  and  review  of  catet  bearing  on  these  ques- 
Oons.) 

O.  F.  Stirman,  For  Appellants, 

CITED— 
CivU  Code,  sec.  257. 

6  /.  /.  Mar,y  529 ;  Singleton  vs.  Carroll. 
22  Pickering,  381  ;  Alabama  {N.  S.)  iJ.,  126. 

3  Humphrey's  J?.,  473. 

Thompson  &  Booth,  For  Gordon, 

CITED— 
Story's  Equity  Jurisprudence^  sec.  1307. 
2  Dana,  248 ;  Keas  vs.  Yewel. 

5  Dana,  551 ;  Sadler  vs.  Glover. 

6  Dana^  121,  122;  Laughlin  vs.  Ferguson, 
2  Mar.y  320  ;   Trotter's  heirs  vs.  Hannegan, 

4  Mon.,  149 ;  Holland  vs.  Bouldin. 

CHIEF  JUSTICE  WILLIAMS  dilitbrkd  thb  oriNioK  of  the  court: 

The  appellants,  as  creditors  of  Brannon,  sued  out  their 
separate  attachments,  which  were  levied  upon  a  stallion ; 
and  Gordon,  claiming  said  horse  as  his  property,  gave 
bond  and  security  as  provided  in  section  235,  Civil  Code, 
that  he  would  perform  the  judgment  of  the  court,  else 
have  the  horse  forthcoming,  subject  to  the  order  of  the 
court. 

Gordon  presented  his  petition  claiming  the  horse,  which 
claim  was  referred  to  a  commissioner  to  ascertain  and 
report  the  facts.  The  commissioner  found  the  property 
subject  to  the  attachments,  and  the  court  so  adjudged, 
and  ordered  a  rule  against  Gordon  and  his  security  to 
produce  the  horse;  to   which  Gordon  responded,  that. 


Digitized  by 


Google 


WINTER    TERM,     1868.  473 

Dear  ts.  Brannon. 

before  the  judgment,  and  without  his  fault,  but  by  the 
act  of  God,  the  horse  had  died,  and  therefore  he  could 
not  produce  him. 

Upon  the  trial  of  this  response,  the  court  held  it  suffi- 
cient, and  discharged  the  rule,  whether  upon  evidence 
does  not  appear;  but  we  must  presume  that  the  court 
was  satisfied  of  the  matters  alleged ;  therefore,  we  can 
only  ac^udge  upon  this  appeal  as  to  the  facts  as  averred. 

Whether  or  not  in  such  a  covenant,  not  stipulating 
against  inevitable  casualties,  the  obligors  can  be  relieved 
because  of  the  death  or  other  inevitable  destruction  of 
the  property,  has  been  a  much  mooted  question  among 
jurists,  and  much  difference  of  opinion  exists  among 
courts.  There  is  much  reason  to  reject  such  an  excuse 
by  one  presenting  an  unfounded  claim,  and  thereby  pro- 
tracting the  litigation  until  the  casualty  happens,  which 
renders  the  attachment  unavailing,  unless  the  creditor 
is  permitted  to  resort  to  the  bond. 

In  2  Slory^s  Equity  Jurisprudence^  section  1307,  it  is  said  : 
"  But  if.  the  condition  be  possible  at  ,the  time  when  it  is 
made,  and  afterwards  becomes  impossible  by  the  act  of 
God,  or  of  the  law,  or  of  the  obligee,  then  the  bond  is 
saved,  and  the  obligor  is  not  bound  to  pay  it ;  so,  if  the 
condition  is  in  the  disjunctive,  and  gives  liberty  to  do  one 
thing  or  another,  at  the  election  of  the  obligor,  and  both 
are  possible  at  the  time,  but  one  part  afterwards,  by  the 
act  of  God,  or  of  the  obligee,  becomes  impossible,  the  ob- 
ligation is  saved ;"  but  in  a  note  to  this  section  it  is  said 
there  are  many  exceptions  to  this  general  rule,  so  that  it 
is  far  from  being  universally  true,  and  even  contra  au- 
thorities are  cited. 

As  far  back  as  the  year  1820,  in  Holland  vs.  Bouldin  (4 
Mon,^  147),  this  court  held,  upon  a  recognizance  of  bail, 
which   Bouldin  undertook  for   Fowler,  *^  that  he  should 
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pay  and  satisfy  the  condemnation  of  the  court,  or  sur- 
render the  body  of  the  said  Fowler  to  prison  in  execu- 
tion thereof;"  and  the  Legislature  subsequently,  and 
before  judgment,  abolished  imprisonment  for  debt,  so 
that  Fowler's  body  could  not  be  surrendered  or  taken 
on  ca,  sa, ;  ^^  that  as  one  of  the  alternative  conditions 
had  become  illegal  or  impossible  by  act  of  law,  so  the 
whole  obligation  was  discharged" — quoting  Shepherd's 
Touchstone,  chapter  21,  section  2,  372,  also  393;  5  Coke, 
22,  Loughter^s  case;  4  Coke,  52,  Rawlings^  case. 

In  Keas  et  al.  vs.  Yewel  (2  Dana,  249),  which  was  sub- 
stantially an  attachment  out  of  chancery  to  prevent  the 
running  off  by  Keas  slaves  he  had  mortgaged  to  Yewel, 
whereupon  ^  Keas  gave  bond  with  security  to  have  the 
slaves  forthcoming  to  answer  the  decree  which  should 
be  made,  this  court  held,  that  the  running  away  of  the 
slaves  without  the  negligence  of  the  obligors,  so  that  they 
could  not  be  produced,  was  a  sufficient  excuse  for  non- 
performance. 

And  in  Loughlin  vs.  Ferguson  and  others  (6  Dana,  121—2), 
which  was  an  injunction  against  a  forthcoming  bond 
upon  various  grounds,  this  court  said:  "The  death  of 
the  negro  child,  which  occurred  before  the  appointed 
day  of  delivery,  was,  of  course,  a  sufficient  excuse  for 
its  non-delivery." 

But  in  none  of  these  cases  did  a  party,-  setting  up  a 
pretended  claim  to  the  property,  protract  the  litigation 
by  his  unfounded  title  until  it  was  lost.  In  this  case 
Gordon  protracted  the  litigation  from  September,  1866, 
until  the  commissioner  reported,  January  31,  1868,  and 
nothing  therein  said  of  the  horse's  death ;  judgment  on 
Gordon's  litigation,  however,  was  not  rendered  until 
April  17,  1868,  when,  on  a  subsequent  rule,  he  respond- 
ed, as  an  excuse,  the  horse's  decease.     Brannon  set  up 
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no  defense  to  the  debts  sued  on,  but  did  controvert  the 
cause  of  attachment.  But  for  Gordon's  claim  and  the 
bond  he  gave,  the  horse  would  doubtless  have  been 
sold  and  paid  the  debts. 

The  great  question  is  to  determine  whether  this  stands 
on  a  different  footing  from  the  ordinary  forthcoming  and 
delivery  bonds  usually  executed  by  litigant  parties  to  a 
suit,  merely  to  retain  possession  whilst  the  litigation  is 
progressing,  and  until  final  judgment,  and  which  does 
not  usually  postpone  the  creditor  nor  protract  the  litiga- 
tion, nor  necessarily  do  so  at  all. 

A  defending  litigant  usually  has  the  legal  right  to  re- 
tain possession  until  judgment  and  execution  ;  and  a  bond 
to  have  the  property  forthcoming,  to  abide  the  judgment, 
does  his  adversary  no  legal  injury.  This,  however,  is  not 
the  case  when  a  third  party  obtrudes  as  claimant  and 
seeks  possession  of  the  property  until  his  claim  is  adjudi- 
cated; for  this  increases  the  expense,  mutiplies,  protracts, 
and,  when  the  claim  is  not  bona  Jide^  vexes  the  litigation, 
and  is  injurious  to  the  plaintiff,  and,  therefore,  does  not 
come  within  the  spirit  or  reason  of  the  rule. 

In  section  106  (1  Story's  Equity  Jurisprudence^  102)  the 
general  proposition  is  laid  down,  that  no  relief  will  be 
granted  on  account  of  accident,  where  the  other  party 
stands  on  an  equal  equity  and  is  entitled  to  equal  protec- 
tion. 

And  in  section  108  it  is  said,  the  grounds  of  interfer- 
ence in  such  cases  resolve  themselves  into  the  following : 
That  the  party  seeking  relief  has  a  clear  right,  which 
cannot  otherwise  be  enforced  in  a  suitable  manner,  or 
that  he  will  be  subject  to  an  unjustifiable  loss  without 
any  blame  or  misconduct  on  his  own  part;  or  that  he 
has  a  superior  equity  to  the  party  from  whom  he  seeks 
relief.    . 
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And  in  Harmony  vs.  Bingham  (2  Kcrnan  N,  Y.  R,,  115), 
which  was  a  suit  by  a  freighter  against  a  common  carrier 
for  not  delivering  within  the  agreed  time,  one  of  the 
excuses  being  an  inevitable  casualty  by  the  breaking  the 
Pennsylvania  canal,  Ruggles,  Justice,  said  the  delay  in 
not  repairing  the  canal  does  not  excuse  the  defendants 
for  not  delivering  the  goods  in  time.  The  covenant  was 
to  deliver  the  goods  within  twenty-six  days  from  the  first 
of  April.  No  provision  was  made  by  which  they  were 
to  be  discharged  from  the  obligation  upon  any  contin- 
gency whatever.  It  is  a  well-settled  rule  of  law,  that 
where  a  party,  by  his  own  contract,  absolutely  engages 
to  do  an  act,  it  is  deemed  to  be  his  own  fault  and  folly 
that  he  did  not  expressly  provide  against  such  contin- 
gencies, and  exempt  himself  from  responsibility  in  certain 
events;  and  in  such  an  absolute  and  general  contract, 
inevitable  accident  will  not  excuse  the  performance — 
citing  Chilty  on  Contracts,  734;  Headley  vs.  Clark,  8  T. 
ii.,  259 ;  Bebce  vs,  Johnson,  19  Wend,,  500  ;  4  Wheat,,  216  ; 
6  T.  R.,  750 ;  Angcll  on  Carriers,  sec.  294. 

And  in  Wilson  vs.  Knott  (3  Hump.  Tenn.,  473)  the  su- 
preme court  of  Tennessee  held,  that  when,  by  contract,  a 
house-builder  undertook  to  complete  a  house  for  another, 
at  a  specified  rate,  but  after  much  work,  and  before 
completed,  the  house  was  destroyed  bj^  fire,  the  owner 
was  responsible  to  the  undertaker  for  the  work  done,  be- 
cause the  work  was  his  as  it  was  done,  and  he  not 
having  provided  against  responsibility  because  of  acci- 
dent, was  liable. 

These  were  cases  of  private  contract,  uncontrolled  by 
legal  rules  or  legal  forms  as  to  the  particular  covenant 
entered  into,  and  hence  a  possible  distinction ;  but  still 
these  manifest  various  exceptions  to  the  general  rule  laid 
down,  that  a  subsequent  event,  making  the   condition 
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impossible,  shall  excuse  the  performance.  The  claimant 
in  this  case  has  been  adjudged  to  be  a  wrong-doer — in 
other  words,  the  court  has  acyudged  his  claim  to  be  un- 
founded, and  his  litigation  to  be  false.  Shall  he  now  be 
heard  to  say,  "  True,  I  have  detained  this  horse  wrong- 
fully two  years,  but  now  he  is  dead  I  can't  return  him, 
therefore  I  ask  to  be  exonerated  from  my  covenant  to  do 
so,  or  to  pay  the  judgment  rendered  ?"  The  terms  of  the 
covenant  are  unconditionally  to  return  the  horse  or  pay 
his  value,  or  abide  the  judgment  of  the  court.  Shall  the 
law  incorporate  other  terms  for  the  benefit  of  the  wrong- 
doer? The  rules  have  not  been  so  far  extended  either  at 
law  or  in  equity ;  we  see  no  reason  to  do  so ;  neither 
justice  nor  public  policy  demands  this. 

In  Carrol  vs.  Early  (4  Bibb^  270)  this  court  held  a  de- 
fendant in  detinue  responsible  for  a  slave  wrongfully  held 
by  him,  which  died  pending  the  action. 

And  in  Gentry  vs.  Burnett  (6  /.  /.  Mar.,  113),  upon  a 
bond  executed  by  the  plaintiff  to  get  possession  of  slaves 
in  an  action  of  replevin,  one  of  which  died  during  the 
litigation,  and  there  being  a  judgment  of  return,  this 
court  held,  that  as  he  was  a  bailee  in  his  own  wrong,  and 
having  obtained  the  possession  under  a  false  claim,  that 
he  could  not  set  up  the  death  of  the  slave  as  an  excuse 
for  not  returning,  however  blameless  he  might  have  been 
of  the  casualty. 

The  claimant's  bond,  and  proceedings  under  section 
235,  Civil  Code,  bears  a  striking  analogy  to  the  ancient 
action  of  replevin — indeed,  may  be  regarded  as  a  substi- 
tute for  it.  But  whether  so  or  not,  the  rights  and  liabili- 
ties of  the  parties  are  almost  identical. 

In  Scott  vs.  Hughes  (9  B.  Mon.,  104)  the  plaintiff  in  re- 
plevin attempted  to  defeat  the  judgment  of  return  by 
alleging  the  death  of  one  of  the  slaves  subsequent  to  the 
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litigation,  without  his  fault ;  but  this  court  disallowed  the 
plea,  because  his  possession  was  wrongful,  as  was  estab- 
lished by  finding  his  claim  false,  and  both  his  possession 
and  litigation  injurious  to  his  adversary;  and  this  was 
regarded  as  the  destinctive  feature  between  this  and  the 
case  of  Kcas^  Sfc,  vs.  Yewcl  (2  Dana,  249). 

These  cases  clearly  distinguish  between  a  bond  right- 
fully given,  to  retain  possession  until  the  litigation  is 
ended,  and  one  given  wrongfully,  to  get  a  possession  the 
party  is  not  legally  entitled  to.  In  the  latter  class  of 
cases  the  party  is  to  be  regarded  as  a  bailee  in  his  own 
wrong,  liable  for  all  accidents,  and  taking  all  the  haz- 
ards ;  this  being  very  different  from  a  case  wherein  one 
of  two  equally  innocent  parties  must  suffer  by  an  inevi- 
table casualty. 


CASE  49— PETITION  ORDINARY— JANUARY  28. 

Louisville   City   Railway   Company   vs.   City 
of  Louisville. 

APPEAL  FROM  JEPF1R80N  COURT  OP  COMMON  PLEA8. 

1  Tbe  payment  of  a  tax  or  license  of  twenty-five  dollars  on  each  car 
employed  by  the  Louisville  City  Railway  Company  to  the  city,  as 
required  by  the  contract  between  said  company  and  the  city,  in 
which  certain  frftnchises  are  secured  to  said  company,  does  not  ex- 
onerate the  said  company  from  the  payment  of  an  ad  valorem  tax  on 
its  property,  horses,  sUbles,  Ac,  which  are  assessable  for  municipal 
purposes. 
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2.  The  exaction  often  per  cent,  for  non-payment  of  the  assessed  tax  within 
a  prescribed  time  is  not  a  penalty,  for  enforcing  which  an  indictment 
or  other  judicial  process  is  necessary;  but  it  is  only  a  provisional 
and  valid  increase  pro  rata  of  the  assessment,  like  the  assuring  pro- 
vision in  a  bond  for  the  payment  of  a  debt  on  a  particular  day,  pre- 
scribing the  additional  payment  of  ten  per  cent,  in  the  event  of 
failure  to  pay  on  the  day.  Such  a  contract  has  been  often  adjudged 
to  be  legal  and  enforceable  as  only  rightful  augmentation  of  the  debt 
contracted  to  be  paid. 

Barret  &  Roberts  and 

R.  W.  WooLLEY,  For  Appellant, 

CITED— 
New  city  charter  of  Louisville,  p.  93. 
Constitution  of  Kentucky,  sec,  37,  art.  11. 
Act  incorporating  appellant,  and  contract  with  the  city  by 
ordinance. 

Joshua  F.  Bullitt,  For  Appellee. 

[No  brief  in  records.] 

JUDGE  ROBERTSON  dslivsbbo  thb  opinion  of  the  court: 

A  legislative  act  of  February  15th,  1864,  incorporating 
the  "  Louisville  City  Railway  Company,"  authorized  it  to 
construct  and  "  operate,"  with  the  consent  of  the  city 
council,  street  railway?,  "in  such  manner  and  on  such 
terms  "  as  the  council,  "  by  contract  or  otherwise,"  should 
prescribe.  Accordingly,  the  city  council  and.  the  railway 
company,  on  the  9th  of  March,  1864,  made  a  contract 
containing  many  stipulations,  the  ninth  of  which  is  in 
the  following  words:  "The  said  Louisville  City  Railway 
Company  shall,  for  the  franchise  and  privilege  herein 
granted  to  construct  and  operate  railways  over  the 
streets  hereinbefore  named,  pay  into  the  city  treasury  of 
the  city  of  Louisville,  each  and  every  year,  the  sura  of 
twenty-five  dollars  tax  or  license  for  each  and  every  car 
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run  upon  their  said  railways,  or  such  other  sum  as  the 
general  council  may  fix,  not  less  than  twenty-five  and 
not  to  exceed  fifty  dollars  for  each  car  so  used  by  said 
company,  so  long  as  said  company  shall  operate  said 
railways,  or  so  long  as  the  same  shall  be  operated  by 
any  other  company." 

Under  that  contract,  the  company  constructed  street 
railways,  on  which  it  has  been  since  operating  with 
thirty-five  cars  moved  by  horse-power;  and,  as  necessa- 
rily subservient  to  such  use,  it  owns  and  employs  stables, 
blacksmith-shops,  and  many  horses. 

Under  an  ordinance  authorized  by  legislative  enact- 
ment for  imposing  an  ad  valorem  tax  on  property  in  the 
city,  the  horses,  stables,  and  blacksmith-shops  used  by 
the  company  in  its  running  operations  were  assessed  for 
the  years  1866  and  1867,  which  the  company  refused  to 
pay.  The  city,  claiming  that  tax  and  ten  per  cent,  there- 
on, as  prescribed  by  the  act  of  Assembly  and  the  ordi- 
nance, for  all  cases  of  delinquency  in  payment  before  a 
fixed  day,  the  parties  submitted  an  agreed  case  to  the 
court  of  common  pleas,  which  adjudged  that  the  com- 
pany is  liable  for  the  tax  so  assessed,  and  also  for  ten  per 
cent,  in  addition  thereto  for  refusal  to  pay  within  the 
prescribed  time. 

The  company,  appealing  from  that  judgment,  insists 
that  payment  of  the  conventional  twenty-five  dollars  for 
each  car,  which  has  been  punctually  made,  exonerates  it 
from  any  other  burden  in  the  form  of  municipal  taxation, 
and  also  that  the  ten  per  cent,  is  a  penalty  which  cannot 
be  constitutionally  enforced  by  the  tax  collector,  or  other- 
wise than  by  a  judicial  proceeding. 

On  full  consideration,  this  court  approves  that  judg- 
ment. 
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Louisville  City  Railway  Company  vs.  City  of  Lonisville. 

However  beneficial  to  the  local  public  the  facilities  of 
railway  travel  on  the  streets  may  be,  still  the  railroads 
themselves  and  the  running  of  the  cars  over  them  ob- 
struct the  general  use  of  the  streets,  and  subject  persons 
in  private  conveyances,  on  horseback,  and  on  foot,  to 
occasional  annoyance,  inconvenience,  and  peril;  and, 
therefore,  the  act  incorporating  the  railway  company 
required  the  consent  of  the  city,  and  contemplated  a 
bonus  for  its  permission  to  construct  the  ways  and  run 
cars  on  them.  The  price  agreed  to  be  paid  is  only  the 
conventional  consideration  of  that  licensed  privilege,  and 
is,  in  no  sense,  a  tax  on  property.  The  object  of  the  act 
of  incorporation,  and  the  letter  and  purpose  of  the  con- 
tract, allow  no  other  consistent  interpretation.  Conse- 
quentl}^  the  payment  of  the  stipulated  price  of  the 
franchise  does  not  exempt  the  assessed  property  of  the 
company,  any  more  than  that  of  citizens  generally,  from 
contributions  in  the  form  of  ad  valorem  taxation  for  rais- 
ing revenue  for  sustaining  the  municipal  government  for 
the  protection  of  the  property  and  the  security  of  all 
alike. 

The  price  of  the  license  is  no  more  a  tax  on  the  com- 
pany's property  than  a  license  to  keep  a  tavern  or  coffee- 
house is  a  tax  on  the  house  and  its  appendages ;  and  no 
Buch  license  exempts  such  property  from  taxation. 

The  right  reserved  to  increase  the  amount  oi  bonus  was 
intended  for  the  probable  contingency  of  an  extension 
of  the  railways  and  a  correspondent  augmentation  of 
the  running  stock  on  the  streets.  The  present  aggregate 
of  twenty-five  dollars  a  car  is  about  equal  to  the  ad  valo- 
rem assessment  as  made  on  other  property  of  the  com- 
pany. Then,  if  this  exempts  that  property  from  the  tax, 
the  city  gets  nothing  for  the  license;  and  if  the  cars  be 

VOL.   IV — 31 


Digitized  by 


Google 


482  BUSH'S    REPORTS. 

Miller  ts.  Miller,  kc. 

exempt,  the  city  will  pay^  instead  of  being  paid^  for  the  priv- 
ilege granted  to  the  company.  Such  absurdities  can  concla- 
aively  fortify  the  construction  we  give  to  the  charter  of 
the  company  and  its  contract  with  the  city. 

The  exaction  of  ten  per  cent,  for  non-payment  of  the 
assessed  tax  is  not  a  penalty,  for  enforcing  which  an  in- 
dictment or  other  judicial  process  is  necessary  ;  but  it  is 
only  a  provisional  and  valid  increase  pro  tanto  of  the 
assessment,  like  the  assuring  provision  in  a  bond  for  the 
payment  of  a  debt  on  a  particular  day,  prescribing  the 
additional  payment  of  ten  per  cent,  in  the  event  of  fail- 
ure to  pay  on  the  day.  Such  a  contract  has  been  often 
adyudged  to  be  legal  and  enforceable,  as  only  a  rightful 
augmentation  of  the  debt  contracted  to  be  paid. 

Wherefore,  the  judgment  is  affirmed. 


CASE  50— PETITION  EQUITY— JANUARY  28. 

Miller  vs.   Miller,   Ac. 

APPEAL   FBOM   L0UI8TILLB   CHAVCIRT   COURT. 

Testator,  a  free  man  of  color  at  the  time  he  made  and  published  his 
will,  previous  to  the  year  1859,  had  a  free  wife  and  three  sons,  t«o 
of  them  free,  one  a  slave.  He  devised  to  his  two  free  sons  two  Iota 
in  Louisville,  giving  his  wife  a  life  estate  in  one  of  them,  and  to  tier 
and  said  two  free  sons  his  household  and  kitchen  furniture,  and  made 
no  disposition  of  his  other  personal  property.  The  slave  son  wae 
emancipated  before  the  death  of  his  father  in  1865.  Beld—ThAt, 
though  incapable  of  taking  at  the  publication  of  the  will,  the  eman- 
cipated son  being  free  at  the  death  of  his  father,  had  a  descendable 
and  distributable  interest  in  his  estate  equal  to  his  brothers,  and  thai 
be  should  be  equalized  with  them  out  of  the  undisposed  of  persooaltj 
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before  they  shoald  be  allowed  any  part  thereof,  as  provided  by  teC" 
Hon  17,  chapter  30,  RevUed  Statutet  (I  Stanton,  426). 

2.  An  ademp,tion  will  not  be  presumed,  but  must  appear.     (  Wickliffe^t 

exWs  vs.  Preston^  4  Met.y  178;  section  1,  article  3,  chapter  46,  Revised 
Statutes,  2  Stanton,  2.) 

3.  An  ademption  does  appear,  by  the  testators  selling  one  of  the  devised 

lots,  collecting,  using,  and  confounding  the  proceeds  with  his  other 
personalty,  and  the  entire  proceeds,  though  a  small  part  thereof 
remained  uncollected,  should  be  regarded  as  part  of  his  distributable 
personal  estate. 

J.  F.  Bullitt,  ,  For  Appellant, 

CITED— 

Revised  Statutes y  sec,  25,  chapter  106. 

I.  &  J.  Caldwell,  For  Appellees, 

CITED— 

Revised  Statutes,  sec.  25,  chapter  106,  2  Stanton  464 ; 

and  sec.  17,  chap.  30,  1   Stanton,  426;  sec.  1,  art.  3, 

chapter  46,  2  Stanton,  2. 
4  Met.,  178  ;   Wickliffe^s  ex'rs  vs.  Preston. 

CHIEF  JUSTICE  WILLIAMS  dilivjbid  thb  opinion  of  thb  coubt: 

Charles  Miller,  a  free  man  of  color,  previous  to  the 
year  1859,  made  his  will,  by  which  he  devised  to  his  two 
free  sons  two  certain  lots  in  Louisville,  giving  his  wife 
a  life  estate  in  one  of  them,  and  to  her  and  said  two 
sons  his  household  and  kitchen  furniture;  he  made  no 
disposition  of  his  other  personal  estate.  He  requested 
his  two  free  sons,  if  they  should  see  proper,  to  buy  and 
enaancipate  his  slave  son  Henry,  then  belonging  to  Isaac 
Sturgeon,  of  St.  Louis. 

In  the  year  1859  he  sold  the  Broadway  lot,  devised  cus 
aforesaid,  at  one  thousand  four  hundred  dollars,  on  seven 
equal  annual  payments.  Before  his  death  he  had  col- 
lected and  mixed  with  his  personal  estate  all  but  the  last 
payment.  Sturgeon  had  also  emancipated  Henry  before 
the  testator's  death,  in  the  fall  of  1865,  and  the  testator 
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had  also  purchased  the  lease  of  a  lot  and  house  thereon 
after  the  will  was  published. 

Sturgeon,  the  executor,  filed  this  petition  to  have  the 
respective  rights  of  the  legatees  and  heirs  settled,  and 
for  distribution.  The  court  adjudged  the  Green  street 
lot  to  the  appellees,  encumbered  with  the  widow's  life 
estate,  and  an  equal  share  of  the  furniture  and  the  one 
thousand  four  hundred  dollars,  proceeds  of  the  Broad- 
way lot,  but  adjudged  that,  as  to  the  lease  of  the  lot  and 
the  house  and  the  othef  personalty,  the  testator  died  in- 
testate, and  divided  these  equally  between  the  three  sons 
and  the  widow,  without  reference  to  the  devises.  Of 
this  Henry  complains,  insisting  that  he  is  entitled  to  an 
equal  share  of  all. 

B^  section  17,  chapter  30,  1  Stanton's  Revised  Statutes, 
426,  it  is  provided,  in  case  "  any  real  or  personal  property 
or  money,  given  or  devised  by  a  parent  or  grand-parent 
to  a  descendant,  shall  be  charged  to  the  descendant,  or 
those  claiming  through  him,  in  the  division  and  distribu- 
tion of  the  undevised  estate  of  the  parent  or  grand-parent; 
and  the  party  shall  receive  nothing  further  therefrom 
until  the  other  descendants  are  made  proportionately 
equal  with  him,  according  to  his  descendable  and  dis- 
tributable share  of  the  whole  estate.'' 

As  Henry,  though  a  slave,  and  incapable  of  taking  at 
the  publication  of  the  will,  was  emancipated  and  en- 
franchised at  the  testator's  death,  he  had  a  descendable 
and  distributable  interest  equal  to  his  brothers;  and, 
therefore,  he  should  have  been  equalized,  out  of  the  un- 
disposed of  personal  estate,  with  them,  before  they  should 
be  allowed  any  part  thereof.  In  other  words,  the  realty 
and  personalty  devised  to  them  should  be  estimated,  and 
then  Henry  should  be  allowed  as  much  out  of  the  dis- 
tributable personalty  before  they  should  participate  in  it. 
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But  they  may  claim  the  one  thousand  four  hundred  dol- 
lars, proceeds  of  the  lot,  under  section  1,  article  3,  chap- 
ter 46l,  2  Stanton's  Revised  Statutes,  2,  which  provides  that 
**  the  conversion,  in  whole  or  part,  of  money  or  property, 
or  the  proceeds  of  property  devised  to  one  of  the  testa- 
tor's heirs,  into  other  property  or  thing,  with  or  without 
the  assent  of  the  testator,  shall  not  be  an  ademption  of 
the  legacy  or  devise,  unless  the  testator  so  intended ;  but 
the  devisee  shall  have  and  receive  the  value  of  such 
devise,  unless  a  contrary  intention,  on  the  part  of  the 
testator,  appeared  from  the  will,  or  by  parol  or  other 
evidence." 

As  was  held  by  this  court  in  Wickliffe^s  ex'rs  vs.  Preston 
(4  Met.y  178),  this  statute  embraces  devises  of  real  as  well 
as  personal  estate,  and  the  ademption  will  not  be  pre- 
sumed, but  must  appear.  In  this  case,  however,  it  does 
appear  that  the  testator  collected  and  used  and  confound- 
ed the  proceeds  with  his  other  personalty,  so  far  as  col- 
lected, from  which  an  ademption  must  be  presumed ;  and, 
therefore,  the  entire  proceeds  of  the  Broadway  lot  should 
be  regarded  as  a  part  of  his  distributable  personal  estate  ; 
and  before  either  of  the  appellees  or  widow  should  be^ 
permitted  to  participate  therein,  Henry  should  be  allowed 

his  full  distributable  share  as  though  his  father  had  died 

f 

intestate. 

As  this  will  likely  do  ample  justice  to  Henry,  it  is  not 
essential  that  we  should  decide  whether  he  should  be 
regarded  as  within  the  saving  spirit  and  intendment  of 
section  25,  chapter  106,  2  Stanton's  Revised  Statutes,  464, 
because  of  his  civil  birth  and  enfranchisement  subse- 
quent to  the  will,  and  before  his  father's  death,  and,  con- 
sequently, within  the  reason  and  equity  of  the  statute. 

Wherefore,  the  judgment  is  reversed,  with  directions 
for  further  proceedings  consistent  herewith. 
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CASE  61— PETITION  ORDINARY— JANUARY  28. 

OflFutt,  Ac,  vs.  Glass. 

APPBAL   FROM   BOOTT  CIRCUIT  COURT. 

The  principal  paid  the  obligee  interest  on  notes  past  dae,  at  the  rate  of  ten 
per  cent,  per  annum,  without  the  consent  or  knowledge  of  his  sure- 
ties, and  without  any  agreement,  upon  the  part  of  the  obligee,  to  in- 
dulge the  obligors  for  any  fixed  or  definite  period,  or  to  indulge  them 
at  all.  This  was  not  a  noration,  and  the  sureties  were  not  thereby 
released. 

Robinson  &  Johnson  and 

M.  Polk,  For  Appellants, 

CITED— 

1  B,  Mon.,  325;  Kenningham,  ^c.y  vs.  Bcdfordy  4^. 

9  Mad,,  438 ;  3  Ark.y  91 ;  Ship  vs.  Huey. 

2  Bro.  C.  C,  579 ;  Nesbitt  vs.  Smith. 

10  Bligh.  N.  S.y  548 ;  7  Hill,  587. 

11  N.  H.,  335;  N.  H.  Savings  Bank  vs.  Ela. 
7  Paige y  452;  Miller  vs.  McCan. 

1 1  Paige,  1 1 ;  Barry  vs.  Strong. 

10  Johnson,  587;  Rathburn  vs.  Warren. 
13  Wend.,  377 ;  Huffman  vs.  Halbcrt. 
5  Barbour,  526 ;  Hubbell  vs.  Carpenter. 
2  Metcalfe  (Mass.),  176;  Greely  vs.  Dow. 

4  Barr.,  73 ;  Dundas  vs.  Stirling. 

5  iV.  ff.,  99;  Grafton  Bank  vs.  Woodtoard. 
10  N.  H.,  162 ;  Baily  vs.  Adams. 

12  N.  H.,  320;  Merrimac  Bank  vs.  Brown. 

13  N.  H.,  240  ;  Fowler  vs.  Brooks. 

14  Ohio,  348  ;  McComb  vs.  Kitridge. 
5  Hilly  436;  Myers  vs.  Wells. 
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W.  S.  Darnaby,  For  Appellee, 

CITED— 
1  B.  Mon.,  322;   Tudor  vs.  Goodloe. 

1  B,  Mon.y  325;  Kenninghaniy  Sfc.^  vs,  Bedford^  4^. 

2  Bush,  179  ;  Robinson  vs.  Miller. 

JUDOS  PETERS  dblivirbo  thb  opinion  of  tbb  court: 

On  the  17th  of  November,  1861,  John  M.  Glinn  exe- 
cuted a  note  to  appellee  for  one  thousand  dollars,  due  six 
months  from  date,  with  Charles  Ford  and  J.  J.  R.  Flonr- 
noy  as  his  sureties;  and  on  the  18th  of  June,  1861,  John 
M.  Glinn  executed  a  note  to  appellee  for  one  thousand 
one  hundred  and  eighty  dollars,  with  J.  J.  R.  Flournoy 
and  J.  Offutt  as  his  sureties,  due  twelve  months  after 
date.  In  October,  1866,  suits  were  brought  on  said  notes 
against  the  principal  aud  sureties ;  the  suits  were  heard 
together,  and  judgment  was  rendered  against  Glinn  by 
default;  but  the  sureties,  as  a  defense,  allege,  in  sub- 
stance, that  they  are  the  mere  sureties  of  Glinn,  aa 
appelle*e  well  knew,  and  that  he  did,  without  their 
knowledge  or  consent,  agree  verbally  with  said  Glinn 
to  give  further  time  after  said  notes  became  due  for 
the  payment  thereof,  and  not  to  coerce  payment  for 
the  space  of ,  for  a  good  and  valuable  consider- 
ation then  and  there  paid  by  said  Glinn,  and  received 
by  said  appellee;  that  the  consideration  so  paid  con- 
sisted of  fee  bills  and  taxes  which  appellee  owed,  and 
which  Glinn,  as  sheriff  of  Scott  county,  had  in  his 
hands  to  collect,  and  which  were  surrendered  to  him, 
for  which  he  agreed  to  indulge  him  for  the  space  of 
next. 

The  deposition  of  Glinn  was  taken  by  appellants,  who 
proves  that,  in  a  conversation  with  appellee  on  the  sub- 
ject of  these  notes,  he  told  him  he  wanted  ten  per  cent. 
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on  his  money,  and  if  he,  the  witness,  would  secure  him 
four  per  cent.,  the  notes  could  run  on  at  six  per  cent.,  but 
if  not,  he  must  hunt  up  his  sureties  and  renew  the  notes, 
they  then  being  past  due.  That  he  replied  to  appellee  he 
might  take  the  four  per  cent.,  to  make  him  up  his  ten  per 
cent,  on  his  money,  out  of  the  taxes  he  then  owed  the 
witness  as  sheriff,  and  fee  bills  he  had  against  him.  This 
occurred  in  the  fall  of  1862.  There  was  nothing  done 
daring  that  year;  but  in  the  spring  or  summer  of  1863  he 
handed  the  tax  receipts  for  appellee's  taxes,  and  the  fee 
bills,  to  Mr.  Ireland,  and  told  him  he  had  made  an  ar- 
rangement with  appellee  to  deliver  them  to  him,  and  di- 
tected  Ireland  to  hand  them  to  appellee,  which  was  done, 
•8  he  told  him ;  and  that  he  also  told  him,  after  he  had  re- 
ceived them,  that  he  had  made  the  calculation  of  the  four 
per  cent,  on  said  notes,  and  it  did  not  require  the  full 
amount  of  fee  bills  and  taxes  to  pay  the  same ;  that  he 
owed  him  a  balance,  for  which  he  would  give  him  a 
credit,  if  he  paid  the  notes  or  upon  their  renewal ;  that 
\ke  also  told  him  it  was  satisfactory.  And  in  a  subsequent 
part  of  his  deposition,  in  answer  to  a  question  asked  him, 
tie  said  it  was  clearly  bis  understanding,  that  if  he  would 
fecure  plaintiff  four  per  cent.,  he  would  not  bring  the  suit. 
Aod  he  further  proves,  that  the  interest  was  calculated 
pp  to  the  time  he  had  gone  to  town  in  the  summer  of 
1.863,  which  was  necessarily  the  interest  due  up  to  that 
time. 

Ireland  proves  that  he  delivered  the  tax  receipts  and 
fee  bills  to  Glass  on  the  22d  of  May,  1863,  which  were  to 
be  credited  on  th^  notes  he  held  on  Glinn,  under  an  ar- 
rangement he  had  with  him. 

But  neither  Glinn  nor  Ireland  prove  that  there  was  any 
^reement  with  Glass  that  he  would  indulge  the  obligors 
m  said  note  for  any  fixed  or  definite  period,  or,  indeed, 
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that  he  would  indulge  them  at  all ;  but  the  payments 
were  for  the  accrued  usurious  interest  on  the  notes,  and 
the  overplus  he  was  willing  to  pay  to  Glinn,  or  to  credit 
on  the  notes,  which  repels  the  conclusion  that  there  was 
any  binding  contract  for  indulgence  at  all. 

The  evidence  fails  to  establish  any  valid  contract  or 
agreement  for  forbearance,  or  any  contract  whatever  for 
future  indulgence,  and  there  was  no  novation  whereby 
the  sureties  could  be  released.  But  the  evidence  does  es- 
tablish the  fact,  that  the  tax  receipts  and  fee  bills  were 
received  to  be  credited  upon  the  notes  then  held  by  Glass 
on  Glinn  as  principal,  and  Flournoy  and  Ford  and  Flour- 
noy  and  Offutt  as  sureties,  under  an  agreement  previ- 
ously made  by  the  parties;  and  having  agreed  upon  what 
debts  they  were  to  be  credited,  appellee  had  no  right  to 
apply  them  as  credits  on  any  other  debt  of  Glinn.  Glinn 
had  a  right  to  direct,  at  the  time  of  the  payment,  upon 
what  debts  they  should  be  credited,  and  having  done  so, 
appellee  had  no  right  to  change  or  disregard  the  direc- 
tion.   * 

Wherefore,  the  judgment  is  reversed,  and  the  cause  is 
remanded,  with  directions  that  the  court  below  credit  the 
judgment  with  the  sum  of  two  hundred  and  eighty-eight 
dollars  as  of  the  first  of  September,  1862,  to  be  appor- 
tioned between  the  note  of  Glinn,  with  Flournoy  and  Ford 
as  his  sureties  to  appellee,  and  that  of  Glinn,  with  Flour- 
noy and  Offutt  as  his  sureties,  according  to  their  respect- 
ive amounts. 
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CASE  62— MANDAMUS— JANUARY  29. 

Haly  vs.  Auditor. 

APPEAL   FROM   FBANKLIN   CIRCUIT  OOORT. 

Od  motion  for  mandamus  against  the  Auditor  to  compel  bim  to  draw  bis 
warrant  upon  the  Treasury  to  pay  plaintiff  a  balance  claimed  for 
materials  furnished  and  work  done  on  public  buildings  under  a  con- 
tract with  the  State  Librarian,  it  does  not  appear  from  the  petition 
whether  the  work  was  done  under  a  contract  made  by  the  directions 
and  advice  of  the  Governor  or  not;  and  as  the  petition  alleges  that 
the  plaintiff  was  employed  by  the  Superintendent  to  do  the  work, 
and  does  not  disclose  that  the  contract  was  not  in  writing,  it  must 
be  presumed  that  the  officers  did  their  duty  in  the  absence  of  facts 
to  sustain  a  contrary  conclusion.  Such  facts  not  being  apparent  on 
its  face,  the  circuit  court  erred  by  sustaining  a  demurrer  to  the  peti- 
tion.    (See  Rev.  StaLy  sec.  1,  €trt.  2,  chap.  78,  and  art.  1,  chap.  16.) 

D.  W.  LiNDScY  and 

Alfred  Hensley,  For  Appellant, 

CITED— 
Revised  Statutes,  1  Stanton,  240,  242 ;  2  Stanton,  221 . 

John  Rodman,  Attorney  General,  For  Appellee, 

CITED— 
Revised  Statutes,  vols.  2,  220,  221,  sec.  1. 
Constitution  of  Kentucky,  sec,  5,  art.  8. 
15  B.  Mon.,  444 ;  4  Met,,  373. 

JUDGE  HARDIN  dblitbbbd  thi  opinion  of  thi  court: 

The  appellant,  John  Haly,  filed  his  petition  in  the 
Franklin  circuit  court  praying  that  the  writ  of  mandamus 
be  awafded  against  the  Auditor,  to  compel  him  to  is«ae 
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his  warrant  upon  the  Treasurer  in  favor  of  the  plaintiff 
for  three  hundred  and  twenty  dollars,  the  alleged  balance 
due  the  plaintiff  from  the  State  of  Kentucky  for  work 
done  and  materials  furnished  in  repairing  and  improving 
certain  public  property  on  the  public  square,  in  Frank- 
fort, under  a  contract  with  G.  A.  Robertson,  State  Libra- 
rian, and  superintendent  of  the  public  property  at  the  seat 
of  Government. 

With  his  petition  the  plaintiff  exhibited  a  statement  of 
work  done  and  materials  furnished  under  said  employ- 
ment, amounting  to  one  thousand  and  fifty-nine  dollars 
and  ten  cents,  certified  to  be  correct  by  said  superintend- 
ent, and  approved  by  the  Governor,  and  indorsed  with 
the  following  memorandum,  signed  by  the  Auditor : 

"  Pay  seven  hundred  and  thirty-nine  dollars  and  ten 
cents  on  this  account — the  balance  rejected ;  the  revenue 
department  not  chargeable  therewith,  but  the  military 
department." 

The  defendant  having  been  summoned  to  answer  the 
petition,  appeared  and  entered  a  general  demurrer  there- 
to, which,  being  heard,  was  sustained,  and  the  plaintiff 
failing  to  plead  further,  the  court  rendered  a  judgment 
dismissing  the  petition ;  and  from  that  judgment  the 
plaintiff  prosecutes  this  appeal. 

It  is  insisted  for  the  Auditor  that  the  demurrer  was 
properly  sustained,  because  it  was  not  alleged  in  the 
petition  that  the  repairs  and  improvements  were  made 
by  the  plaintiff  in  compliance  with  a  written  contract 
first  made  by  the  superintendent  of  public  property,  and 
approved  by  the  Governor ;  and  in  support  of  this  posi- 
tion, we  are  referred  to  a  provision  in  the  first  section  of 
article  2,  of  chapter  78,  of  the  Revised  Statutes,  relating 
to  certain  expenditutes,  to  be  approved  by  the  Governor, 
which  declares  that  '^  no  expenditure  shall  be  approved 
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by  the  Governor,  or  money  paid  from  the  Treasury  for 
the  ^ame,  unless  it  was  in  compliance  with  a  contract  in 
writing,  firt*t  made  by  the  superintendent,  and  approved 
by  the  Governor." 

And  it  is  further  contended  for  the  appellee,  that,  as 
the  petition  sought  to  compel  the  Auditor  to  issue  his 
warrant  in  favor  of  the  plaintiff,  instead  of  the  superin- 
tendent, the  demurrer  was  rightly  sustained  according 
to  another  provision  of  said  section,  directing  that  the 
Auditor's  warrant  for  expenditures  shall  be  issued  in 
favor  of  the  superintendent. 

On  the  other  side,  it  is  insisted  that  the  case  is  em- 
braced by  the  more  comprehensive  provisions  of  the  first 
article  of  chapter  16  of  the  Revised  Statutes,  the  first 
section  of  which  declares  **  that  claims  and  demands 
upon  the  Treasury,  specified  in  this  chapter,  shall  be 
paid  when  due,  by  the  Treasurer,  to  the  persons  enti- 
tled to  the  same,  the  warrant  to  be  issued  by  the  Aud- 
itor of  Public  Accounts,  upon  such  proof,  by  vouchers 
of  the  service  rendered,  or  of  the  justice  of  the  demand, 
as  herein  required."  And  the  third  subdivision  of  sec- 
tion 9  of  said  article  designates  for  payment,  as  afore- 
said, ^'  the  costs  of  all  repairs  made,  from  time  to  time, 
by  the  keeper  of  the  State  House,  by  the  directions  and 
advice  of  the  Governor,  and  upon  the  public  buildings 
and  inclosures  on  the  State  House  square,  at  the  Seat 
of  Government.  The  amount  due  for  any  of  the  ob- 
jects aforesaid  to  be  certified  and  approved  by  the 
Governor,  accompanied  by  the  vouchers." 

To  render  these  provisions  of  chapter  16  consistent 
with  those  of  chapter  78,  so  far  as  they  both  relate  to 
claims  for  repairs  on  the  public  property,  those  of  the 
last  named  chapter  must  be  restricted  in  their  applica- 
tion to  contracts   made   by  the  superintendent,  unaided 
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by  the  ^^  directions  and  advice*^  of  the  Governor,  or,  in 
other  words,  without  his  participation  in  making  the 
contracts,  although  to  be  approved  by  him  when  made. 

It  does  not  appear  from  the  petition  in  this  case, 
whether  the  work  was  done  under  a  contract  made 
with  the  directions  and  advice  of  the  Governor  or  not; 
and  as  the  petition  alleges  that  the  plaintiff  was  em- 
ployed by  the  superintendent  to  do  the  work,  and  does 
not  disclose  that  the  contract  was  not  in  writing,  it 
must  be  presumed  that  the  officers  did  their  duty  in  the 
absence  of  facts  to  sustain  a  contrary  conclusion.  Such 
facts  not  being  apparent  on  the  face  of  the  petition, 
and  its  statements  being.  In  our  opinion,  sufficient  to 
authorize  the  relief  sought  by  the  plaintiff,  it  seems  to 
us  the  court  erred  in  sustaining  the  demurrer  of  the 
defendant  and  dismissing  the  petition. 

Wherefore,  the  judgment  is  reversed,  and  the  cause 
remanded,  for  further  proceedings  not  inconsistent  with 
this  opinion. 


Digitized  by 


Google 


494  BUSH'S    REPORTS 


Howard  vs.  Howard's  ex'r,  Ac. 


CASE  53— PETITION  EQUITY— JANUARY  29. 


4b.i  494 

^32  7641  Howard    vs.    Howard's   ex'r,   &c. 


APPEAL    FROM    MARIOM   CIRCUIT   COURT. 

1.  •'!  will  that  my  daaghter,  Laura  Mattioglj,  aod  her  children,  hare  mj 
home  farm  at  twenty-five  dollars  per  acre;  they  to  pay  my  other 
heirs  ihe  amount  necessary  to  make  them  equal,  share  and  share,  in 
my  estate,  after  deducting  the  amount  each  heir  has  already  received, 
for  which  I  hold  their  notes." 

*•!  will  to  my  beloved  wife,  Charity  Howard,  one  third  of  my 
whole  estate  of  which  I  die  possessed." 

In  construing  the  foregoing  conflicting  clauses,  the  court  held^  that 
the  widow  was  entitled  to  one  third  of  the  real  estate  of  her  de- 
ceased husband  in  fee;  and  that  Mrs.  Mattingly  flnd  her  children  are 
entitled  to  the  two  thirds  of  the  **  home  farm^'^  for  which  they  must 
pay  twenty-five  dollars  per  acre.  (See  tec.  7,  chap,  80,  Revised  Stat- 
utes, 2  Stanton,  227.) 

1.  When  two  clauses  of  a  will  or  two  devises  in  a  will  are  repugnant,  and 
cannot  stand  together,  the  clause  or  devise  which  is  posterior  in  local 
position  must  prevail;  the  subsequent  words  being  regarded  as  de- 
noting a  change  of  intention  of  the  testator  from  that  previously 
expreosed.  {Jarman  on  Wills,  394,  top  page;  Hunt  vt.  Johnson,  ^c, 
10  B.  Mon.y  342.) 

RouNTREE  &  *FoGLE,  For  Appellant, 

CITED— 

1  Jarman  on  Wills,  top  pp,  394-5-6-7-8. 

2  Roper  on  Legacies,  top  pp.  1459,  1460,  1472. 
Revised  Statutes,  sec,  1,  chap.  80,  2  Stanton,22T. 
4  KcnVs  Com.,  p.  537. 

3  Mon.,  279;  Adie,  ^.,  vs.  CornwelL 
10  B.  Mon.,  344 ;  Hunt  vs.  Johnson,  ^. 
17  B.  Mon.,  740;  Morse,  ^.,  vs.  Cross. 
3  Met.,  159;  Augustus,  4^.,  vs.  Seabolt. 
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W.  J.  Lisle,  For  Appellees, 

CITED— 
10  B.  Mon.,  344 ;  Hunt  vs,  Johnson,  <^. 
8  /.  /.  Mar.,  321  ;  Berr^  vs.  Headington. 
Revised  Statutes,  2  StarUon,  227. 
4  Kenfs  Com.,  side  page  535. 
12  JB.  Mon.,  656;  Moore  vs.  Moore. 
3  Met.,  159;  Augustus,  ^c.,vs.  Seabdt. 
2  Marshall,  466;  Harper,  Sf^c,  vs.  Wilson,  4^. 
10  Wheaton,  205 ;   Wright  vs.  Denn. 

JUDQE  PETERS  dbliybrisd  thb  opinion  or  thb  court: 

This  litigation  results  from  two  apparently  irreconcil- 
able or  conflicting  clauses  of  the  will  of  John  Howard, 
deceased,  which  read  as  follows: 

1st.  "I  will  that  my  daughter,  Laura  Mattingly,  and 
her  children,  have  my  home  farm  at  twenty-five  dollars 
per  acre;  they  to  pay  my  other  heirs  the  amount  neces- 
sary to  make  them  equal,  share  and  share,  in  my  estate, 
afler  deducting  the  amount  each  heir  has  already  re- 
ceived, for  which  I  hold  their  notes." 

2d.  "  I  will  to  my  beloved  wife.  Charity  Howard,  one 
third  of  my  whole  estate  of  which  I  die  possessed." 

The  court  below  adjudged  that  the  widow,  Mrs.  Char- 
ity Howard,  after  the  payment  of  the  debts  of  testator, 
and  of  the  specific  Tegacies  to  Hutchins  and  the  Monks, 
was  entitled  to  the  one  third  of  the  personal  estate  abso- 
lutely, and  to  the  one  third  in  value  of  the  real  estate 
for  life  of  which  the  testator  died  possessed  ;  that  Laura 
Mattingly  and  her  children  are  entitled  to  the  home  farm, 
including  the  one  third  thereof  adjudged  to  the  widow 
for  life,  (fee.  The  residue  of  the  judgment  need  not  be 
recited,  as  the  widow  alone  complains  of  it,  and  the  part 
recited  is  all  that  afiects  her  interest. 
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Mrs.  Howard,  the  appellant,  insists  that  she  is  entitled, 
under  the  will  of  her  husband,  to  one  third  of  his  real 
estate  in  fee. 

There  is  certainly  ambiguity  in  the  second  and  last 
clauses  of  the  will  of  John  Howard,  herein  quoted,  and 
they  are  in  conflict ;  for  Mrs.  Mattingly  and  her  children 
cannot  have  the  whole  of  the  home  farm  of  the  testator 
and  his  widow  the  one  third  of  his  estate. 

As  a  solution  of  the  difficulty,  the  circuit  judge  con- 
strues the  devise  to  the  widow  as  giving  to  her  only  a  life 
estate  in  one  third  of  the  land. 

If  the  English  rule  of  construing  such  devises  had  not 
been  changed  by  legislative  enactment,  the  construction 
of  the  circuit  judge  would  have  been  proper  for  a  devise 
of  real  estate  to  A,  without  adding  words  of  inheritance, 
such  as  to  A  "/o7*e've?7-,"  or  to  A  and  his  heirs ;  the  devise 
was  construed  as  intending  to  pass  to  the  devisee  an 
estate  for  life  only.  But  that  rule  of  construction  is 
changed  by  a  statute  of  this  State,  which  provides  that 
every  estate  in  land,  created  by  deed  or  will,  without 
words  of  inheritance,  shall  be  deemed  a  fee  simple,  or 
such  estate  as  the  grantor  or  testator  had  power  to  dis- 
pose of,  if  a  less  estate  be  not  limited  by  express  words, 
or  by  necessary  inference.  {Sec.  7,  chapr 80,  2d  vol.  Rev. 
StaL,  p.  227.) 

The  power  of  the  testator  to  pasei  a  fee  simple  estate 
in  the  land  is  not  questioned.  There  are  no  express 
words  of  limitation  of  the  devise  to  the  widow,  and,  con- 
sequently, she  must  take  a  fee  simple  estate  in  the  one 
third  of  the  lands  of  the  testator,  unless  there  be  some- 
thing in  the  will  from  which  it  must  be  necessarily  in- 
ferred that  he  intended  that  she  should  take  a  less  estate. 

The  only  thing  relied  upon  is  the  devise  in  the  second 
clause  of  the  home  farm  to  Mrs.  Mattingly  and  her  chil- 
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dren  at  the  price  of  twenty-five  dollars  per  acre.  If  full 
effect  is  given  to  that  clause,  according  to  the  strict  im- 
port of  the  words,  the  widow  could  get  no  part  of  that 
tract  of  land ;  for  the  language  is  very  broad,  compre- 
hending the  whole  estate  therein,  by  paying  the  price 
fixed  on  it  by  the  testator,  that  price  being  the  same  for 
every  acre.  No  inference  can  be  drawn  from  that  part 
of  the  will  that  the  testator  intended  to  limit  his  wife  to 
a  life  estate  in  one  third  of  the  land. 

The  established  rules  of  construction,  where  different 
clauses  of  a  will  are  conflicting,  must  be  resorted  to,  to 
solve  the  difficulty,  viz :  Where  two  clauses  of  a  will  or 
two  devises  in  a  will  are  repugnant,  and  cannot  stand 
together,  the  clause  or  devise  which  is  posterior  in  local 
position  must  prevail,  the  subsequent  words  being  re- 
garded as  denoting  a  change  of  intention  of  the  testator 
from  that  previously  expressed.  (Jarman  on  Wills,  394, 
tap  page;  Hunt  vs,  Johnson,  4^.,  10  JB.  Mon.,  342.) 

This  well  established  rule  of  construction  furnishes  the 
safest  guide  to  a  satisfactory  conclusion  of  the  testator's 
intention,  otherwise  irreconcilable. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  is 
remanded,  with  direction  to  render  judgment  for  appel- 
lant for  one  third  of  the  real  estate  of  said  John  Howard, 
deceased,  in  fee;  and  that  Mrs.  Mattingly  and  her  chil- 
dren have  the  two  thirds  of  the  "  home  farm  "  of  said  tes- 
tator, for  which  they  must  pay  twenty-five  dollars  per 
acre,  and  for  further  proceedings  not  inconsistent  here- 
with. 

VOL.  IV — 32 
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CASE  64— PETITION  EQUITY— JANUARY  30. 

Crutch^eld   vs.   Thurman. 

▲PPKAL   FROM   LOUISTILLl   CHAMCBBT   COURT. 

1 .  The  purchaser  of  a  house  and  lot  in  Louisville  at  a  decretal  sale,  in 
proceedings  by  attachment  against  an  absent  defendant,  told  one 
witness  at  the  sale  that  he  intended  to  buj  the  property  for  the 
benefit  of  the  owner,  and  if  he  should  buy,  would  hold  it  for  his 
use.  The  proof  showed  that  the  property  sold  for  its  ralue  at  the 
time  of  sale,  and  failed  to  show  that  the  witness  would  hare  bid 
more  than  it  was  actually  sold  for.  The  petition  for  the  recovery 
of  the  property,  failing  to  allege  a  tender,  or  to  make  an  offer  of 
reimbursement,  was  dismissed  by  the  chancellor,  and  that  judgment 
is  affirmed. 

t.  If  the  appellant  was  wronged  in  the  sale  of  his  property  by  the  pur- 
chaser, and  might,  if  true  to  the  Union  have  a  just  claim  to  be 
righted  by  this  court,  his  hostile  attitude,  in  having  been  engaged  ia 
the  Confederate  service,  would  not  affect  his  right  to  enforce  an 
implied  trust,  not  from  contract,  but  from  fraud.  But  the  solitary 
testimony  of  one  witness^  however  credible,  is  not  of  such  a  definite 
and  unquestionable  character  as  to  establish,  in  this  case,  the  alleged 
fraud  and  resulting  trust,  against  the  positive  denials  of  the  answer. 

Bunch  &  Lee, 

I.  &  J.  Caldwell,  and 

Craddock  &  Trabue,  For  Appellant, 

CITED— 
7  Mon.,  617;  BlighVs  heirs  vs.  Tobin. 
Hill  on  Trustees,  144-5. 
3  Bibh,  177 ;  Estill  vs.  Estill,  ^c. 
1  Mar.,  231 ;  Owings  vs.  McClain. 
3  /.  /.  Mar.,  276 ;  Orr  vs.  Pickett,  ^. 
3  JohnsorCs   Chy.  R.,  261 ;    Duke  of  Cumberland  vs. 
Cadrington,  ^. 
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4  JohnsorCs  Chy,  /?.,  136;  Shepherd  vs.  Eaves. 
1  Johnson's  Chy,  /?.,  339 ;  Haven  vs.  Hays. 

O.  F.  Stirman,  For  Appellee, 

CITED— 
HobarVs  iJ.,  105 ;  Lampleigh  vs.  Brathwait. 
Smith's   Leading  Cases ,  4th  Amer.  ed.,  s.  p.  67,  top 
page  193. 

JUDGE  ROBERTSON  dbliykbid  the  opinion  of  thb  court: 

The  appellant,  Edward  Crutchfield,  domiciled  in  the 
city  of  Louisville,  Kentucky,  in  a  brick  tenement  owned 
by  him  on  First  street,  between  Chestnut  and  Gray  streets, 
left  Kentucky  in  September,  1861,  engaged  in  the  cause 
of  the  Southern  Confederacy,  and  did  not  return  home 
until  some  time  in  the  year  1865.     During  his  absence 
some   of  his   creditors,   proceeding  by   attachment,  ob- 
tained, in  the  city  court  of  chancery,  a  decretal  order 
for  the  sale  of  the  house  and  lot,  which,  in  execution 
of  that  judicial  mandate,  the  marshal  sold  at   auction 
to   the  appellee,  B.  S.  Thurman,  as  the  highest  bidder, 
at  a  fraction  under  seven  thousand  dollars,  and   after- 
wards conveyed  to  him  the  legal  title.     Shortly  after- 
wards the  appellee  took  possession,  which  he  has  ever 
since  retained  by  his  own  actual  occupancy;  and  being 
partially  dilapidated,  he  expended  about  two  thousand 
two  hundred  dollars  in  repairs  and  other  improvements. 
On  the  29th  of  October,   1866,  the  appellant  filed  a 
petition  in  equity  in  the  same  court  for  reinstating  his 
right  and  possession,  on  the  charge  that  the  appellee, 
fraudulently  intending  to  purchase  the  property  for  less 
than  its  value,  artfully  proclaimed  to  the  by-standers  at 
the   sale   that   be    was   bidding   for   the   benefit   of   the 
appellant,  and  would,  if  he  should  buy,  hold  the  prop- 
erty  for    his   ultimate   use,  and,  on   his   return,   would 
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restore  it  to  him  on  being  reimbursed  the  cost  of  his 
purchase,  whereby  he  prevented  competition  and  bought 
the  property  too  low. 

The  appellee's  answer  positively  and  explicitly  denied 
these  allegations;  and  the  only  testimony  in  support  of 
them  is  that  of  William  K.  Thomas,  who  testified  that, 
as  a  friend  of  the  appellant,  he  attended  the  sale  for  the 
purpose  of  buying  the  property  for  the  appellant's  ben- 
efit, and  to  that  end  intended  to  bid  for  it,  but  did  not 
bid  because  the  appellee,  on  being  informed  of  his  ob- 
ject, told  him  that  he  was  bidding  for  the  same  purpose,* 
and  would,  if  he  should  buy,  hold  on  the  same  condition 
to  the  appellant's  use. 

The  petition  neither  alleged  a  tender  nor  made  an  offer 
of  reimbursement;  and  the  chancellor,  on  the  hearing, 
dismissed  the  petition. 

Although  there  is  some  contrariety  in  the  evidence  as 
to  the  vendible  value  of  the  property  when  sold,  yet  there 
is  a  decided  preponderance,  in  number  and  in  intrinsic 
force,  in  favor  of  the  conclusion  that,  considering  the 
condition  of  the  property,  the  stagnation  and  depression 
resulting  from  the  pendency  of  the  civil  war,  and  the 
encumbrance  of  the  contingent  right  of  the  appellant's 
wife  to  potential  dower,  and  which  has  become  consum- 
mate by  his  death  during  the  pendency  of  this  appeal, 
the  sale  was  for  a  fair  and  full  price. 

On  these  facts  we  find  it  difficult  to  reverse  the  chan- 
cellor's decree. 

If  the  appellant  was  wronged,  and  might,  if  true  to  the 
Union,  have  a  just  claim  to  be  righted  by  this  court,  his 
hostile  attitude  would  not  affect  his  right  to  enforce  an 
implied  trust  resulting,  not  from  contract,  but  from  fraud. 

But  the  solitary  testimony  of  one  witness,  however 
credible,  is   not  of  such   a  definite   and  unquestionable 
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character  as  to  establish  the  alleged  fraud  and  resulting 
trust  against  the  positive  denial  of  the  answer.  From 
that  isolated  and  rather  indeterminate  evidence  we  can- 
not, with  judicial  confidence,  infer  that  Thomas,  with- 
out any  communication  by  the  appellee,  would  have 
bought  the  property  for  the  appellant,  or  would  have 
bid  for  it  more  than  the  appellee  bid ;  and  certainly  there 
is  no  satisfactory  proof  that  any  essential  damage  has 
resulted  to  the 'appellant  from  the  sale  as  made,  or  from 
the  appellee's  persistent  retention  of  the  property  as  his 
own,  without  regard  to  his  alleged  assurances  to  Thomas, 
which,  being  made  confidentially  to  him  alone,  could  not 
be  presumed  to  afiect  the  attendant  crowd,  none  of  whom 
would  overbid  the  appellee,  because,  as  we  must  infer, 
no  one  was  willing  to  give  more  than  he  ofiered. 

On  such  pleadings  and  evidence  concerning  a  trust  so 
indefinite  and  questionable,  it  seems  to  us,  on  full  and 
careful  reconsideration,  that  we  ought  not,  in  the  exer- 
cise of  a  sound  and  provident  discretion  as  a  court  of 
the  last  resort,  to  reverse  the  decree  of  an  enlightened 
chancellor;  and  this  conclusion  is  fortified  by  the  im- 
portant consideration  that  a  complaining  party,  invoking 
such  an  equity,  has  failed  to  ofler  to  do  equity  by  reim- 
bursing the  other  party,  and  which  perhaps  might  require 
the  experiment  of  another  sale  ;  and  by  the  fact  also  that, 
after  all  that  the  appellee  has  expended  in  the  purchase 
and  on  the  improvements,  the  appellant's  widow  may  be 
now  entitled  to  dower. 

Wherefore,  the  judgment  is  aflirmed. 
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CASE  55— PETITION  EQUITY— FEBRUARY  2. 

Elliott,  &c.,  vs.  Nichols,  &c. 

APPEAL   FROM    NBLSON   CIRCUIT   COURT. 

1 .  Tenants  bt  the  Entirety. — A  convej-ance  of  land  to  husband  and  wife 

and  their  heirs,  before  the  Revised  Statutes  took  effect,  as  at  common 
law,  constituted  an  estate  by  entireties,  which  neither  husband  nor 
wife  could  sever,  or  make  liable  for  debts  as  against  the  other.  Death 
terminates  the  title,  in  such  estates,  of  the  first  one  dying,  and  the 
survivor  acquires  no  new  or  additional  title  from  the  decedent,  but 
holds  the  entire  estate  under  and  by  virtue  of  the  original  convey- 
ance. 

2.  In  conveyances  of  land  to  husband  and  wife,  made  since  the  Revised 

Statutes  took  effect,  as  therein  provided,  ^^unlets  a  right  by  survivorship 
is  expressly  provided  for^  there  shall  be  no  right  to  the  entirety  by  sur- 
vivorship between  them,  but  they  shall  take  as  tenants  in  common,  and 
the  respective  moieties  be  subject  to  curtesy  or  dower,  with  all  other 
incidents  to  such  a  tenancy."  {Sec.  14,  art,  4,  chap.  47,  Revised  SiaP- 
utesj  2  Stanton,  27.)  This  change  in  the  rule  of  the  common  law  is 
not  retrospective,  and  does  not  apply  to  conveyances  made  before  the 
Revised  Statutes  took  effect. 

3.  As  the  entire  title  and  estate  was  vested  in  both  the  husband  and  the 

wife  as  the  tenants  by  entireties,  the  legislature  could  not  have  averted 
any  portion  of  the  title. 

E.  E.  McKay  and 

J.  W.  MuiR,  For  Appellants, 

CITED— 

Revised  Statutes,  sec.  14,  chap.  42,  2  M.  ^  JB.,  876. 

1  Dana,  37;  Ross  vs.  Garrison. 

1  Dana,  242 ;  Rogers  vs.  Grider. 

3  Bibb,  3  ;  Gisfs  heirs  vs.  Robinet, 

1  Duvall,  272 ;  Babbitt  vs.  Scroggin, 

8  Bush,  454 ;  Croan,  ^c,  vs.  Joyces  Sfc. 
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CHIEF  JUSTICE  WILLIAMS  dkliybbbd  thIb  opimion  of  thb  ooubt: 

January  23, 1837,  Henry  Nichols  conveyed  to  his  daugh- 
ter Elizabeth,  and  her  husband,  Henry  Nichols,  certain 
lands,  to  them  and  their  heirs  forever,  which,  together 
with  other  lands,  the  husband  mortgaged  March  9,  1865, 
to  appellants,  to  secure  various  specified  debts. 

Mrs.  Elizabeth  Nichols  died  in  the  year  1861,  leaving 
appellees  as  her  children  and  heirs  at  law,  who  resist  the 
foreclosure  of  the  mortgage  on  one  half  the  land  so  con- 
veyed by  their  grandfather  to  their  father  and  mother, 
claiming  that,  by  the  Revised  Statutes,  enacted  in  the 
year  of  1850,  the  right  of  survivorship  was  abolished  in 
Buch  estates,  and  that  they  held  as  tenants  in  common, 
and,  therefore,  by  moities,  with  a  mutual  right  of  curtesy 
and  dower  of  the  survivor  in  the  half  of  the  other;  hence 
they  insist  that  the  creditors  could  only  foreclose  as  to  the 
life  interest  of  their  father,  as  tenant  by  the  curtesy  in 
their  mother's  half  of  said  land. 

Section  14,  article  4,  chapter  47,  2  Stanton's  Revised 
Statutes,  27,  provides,  that  "where  any  real  estate  or 
slave  is  conveyed  or  devised  to  husband  and  wife,  unless 
a  right  of  survivorship  is  expressly  provided  for,  there 
shall  be  no  mutual  right  to  the  entirety  by  survivorship 
between  them;  but  they  shall  take  as  tenants  in  com- 
mon, and  the  respective  moieties  be  subject  to  curtesy 
or  dower,  with  all  other  incidents  to  such  a  tenancy." 

By  section  14,  chapter  21,  1  Stanton's  Revised  Statutes, 
262,  it  is  declared  that  "no  part  of  this  revision  is  re- 
trospective, unless  expressly  so  declared ; "  and,  although 
the  language  and  construction  of  the  enactment  relative 
to  such  estates  might  be  construed  to  apply  to  existing 
titles,  and  abolish  the  right  of  survivorship  between  hus- 
band and  wife,  and  change  the  estate  from  an  entirety 
/into  one  in  common,  yet,  as  the  language  is  not  neces- 
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sarily  expressive*  of  such  an  intention,  we  would  not  has- 
ten to  give  it  a  retrospective  application,  especially  in 
view  of  a  want  of  constitutional  authority  in  the  Legis- 
lature to  so  enact.  Husband  and  wife,  for  most  pur- 
poses, having  but  one  united  legal  existence,  conveyances 
to  them  by  the  common  law,  which  remained  in  force 
in  this  State  until  our  revision  of  1850,  created  a  pecu- 
liar estate,  in  which  both  held  the  entire  title;  conse- 
quently, the  death  of  either  conferred  no  new  estate  or 
title  on  the  other,  but  only  destroyed  the  possibility  of 
decedent's  survivorship,  in  which  dase  that  one  would 
have  remained  the  sole  owner. 

By  the  common  law,  joint  tenants  could  destroy  the 
right  of  survivorship  by  the  sale  of  their  respective  por- 
tions, or  by  compelling,  which  they  could  do,  partition; 
whilst  this  peculiar  tenancy  of  husband  and  wife  could 
not  be  destroyed  by  the  sale  of  either,  nor  could  partition 
be  compelled  by  any  means  known  to  the  law. 

This  possibility  of  survivorship,  and  contingent  possi- 
bility that  the  unity  between  joint  tenants  would  not  by 
any  means  be  destroyed,  and  right  of  the  survivorship 
remain,  was  not  such  a  present  vested  interest  as  created 
or  constituted  an  estate,  either  leviable  by  execution,  sub- 
ject to  decretal  sale,  or  even  vendible  and  assignable  by 
the  tenant  himself,  but  was  a  mere  legal  incident  to  such 
estates,  as  a  rule  of  law,  which  the  Legislature  might 
abolish. 

So  in  Edwards  vs.  Barick  (5  Denio,  668),  the  court  of 
errors  of  New  York,  in  able,  exhaustive  opinions  by 
Judge  Beardsley  and  others,  held,  that  when  a  father  had 
devised  two  separate  tracts  of  land  severally  to  his  sons, 
Joseph  and  Medcef,  and  their  heirs  and  assigns,  but 
should  either  die  without  lawful  issue,  his  tract  to  go  to 
the  survivor,  and  left  the  two  sons  executors,  with  others, 
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and  they,  as  executors,  mortgaged  Joseph's  tract,  and 
Joseph  having  afterwards  died  without  issue,  and,  subse- 
quently, Medcef  died  leaving  issue,  who  brought  eject- 
ment against  the  mortgagee  in  possession,  it  was  held 
that,  by  the  father's  will,  Joseph  took  a  determinable, 
qualified,  or  bare  fee  in  the  land  primarily  devised  to 
him,  which  was  certainly  effective  as  an  estate  for  life ; 
but  that  no  present  estate  or  interest  therein  passed  to 
Medcef  during  Joseph's  life,  his  interest  being  what  the 
law  terms  a  mere  possibility  of  future  interest,  which, 
being  neither  an  estate,  interest,  nor  right  in  esse,  was 
incapable  of  being  transferred  by  grant  or  assignment  at 
law. 

In  equity,  however,  when  a  party,  for  a  valuable  con- 
sideration, has  sold  such  a  possible  interest,  he  will  be 
deemed  the  trustee  of  his  vendee,  and  when  he  gets  the 
title,  as  holding  it  for  him,  and  compelled  to  release  it  to 
the  vendee. 

But,  as  said  by  the  Court  of  Appeals  of  Virginia,  in 
Thornton  vs,  Thornton  (3  Randolph,  183),  all  the  books 
agree,  una  voce,  that  husband  and  wife  not  only  cannot 
compel  each  other  to  make  partition,  but  even  if  they 
concur  in  the  wish,  they  have  not  the  power  to  sever  the 
tenancy.  It  is  a  sole,  and  not  a  joint  tenancy.  They 
have  no  moieties.  Each  holds  the  entirety.  They  are 
one  in  law,  and  their  estate  one  and  indivisible.  If  the 
husband  alien;  if  he  suffer  a  recovery;  if  he  be  attaint- 
ed, none  of  these  will  affect  the  right  of  the  wife,  if  she 
survive  him.  Nor  is  this  by  the  jus  accrescendi.  There  is 
no  such  thing  between  them.  That  takes  place  where, 
by  the  death  of  one  joint  tenant,  the  survivor  receives 
an  accession — something  which  he  had  not  before — the 
right  of  the  deceased.  But,  as  between  husband  and  wife, 
the  survivor  takes  nothing  from  the  decedent ;  acquires  no 
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new  title  nor  interest  nor  estate  thereby;  but  takes  by 
the  original  conveyance  the  whole,  because  invested 
thereby  with  the  entire  estate.  The  survivor  gets  the 
entire  estate  by  virtue  of  the  title  being  in  him  or  her  by 
the  original  conveyance,  but  rid  of  the  possible  contin- 
gency of  the  other's  surviving  and  retaining  the  estate, 
because  likewise  so  invested  in  that  party. 

It  is  plain,  therefore,  that  the  husband  had  the  entire 
title  to  this  land  by  the  original  conveyance,  in  the  year 
1837.  So  had  his  wife;  and  had  she  survived  him,  she 
would  have  retained  it;  and  neither  the  husband,  nor  his 
heirs  or  assigns,  nor  the  mortgagees,  nor  even  the  pur- 
chasers under  a  decretal  sale  foreclosing  the  mortgage, 
could  have  held  against  her.  Nor  can  her  heirs  claim  or 
hold  any  portion  of  the  land  as  against  the  surviving 
husband  or  his  assigns ;  but  the  whole  tract  should  have 
been  ordered  to  be  sold  in  payment  of  the  mortgage 
debts,  or  a  sufficiency  for  said  purpose. 

As  the  entire  title  and  estate  was  vested  in  both  the 
husband  and  wife,  the  Legislature  could  not  have  di- 
verted any  portion  of  the  title,  and  we  must  presume 
did  not  intend  to  do  so,  but  that,  as  a  rule  of  property 
and  a  declaration  of  the  legal  effect  of  such  deed  subse- 
quently made,  and  the  legal  rights  of  the  parties  there- 
under, said  statute  was  enacted. 

The  numerous  cases  recognizing  the  common  law  rules 
as  to  such  conveyances  by  this  court  need  not  be  referred 
to,  all  harmonizing,  as  they  do,  with  this  opinion. 

Wherefore,  the  judgment  is  reversed,  with  directions 
for  further  proceedings  consistent  herewith. 
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CASE  56— PETITION  ORDINARY— FEBRUARY  2. 

Louisville  and   Nashville  Eailroad  Company 

vs.  Eobinson.  jiaf^JSJl 

APPEAL  FROM  JSFFXBSON  COURT  OF  COMMON  PLBA8. 

1.  The  implied  undertaking  between  a  Railroad  Company  and  its  em- 

ployees in  the  same  class  of  service,  does  not  exonerate  the  com- 
pany from  liability  for  damages,  resulting  to  one  of  such  co-agents, 
from  extraordinary,  or  gross  negligence  of  another  of  such  agents,  in 
the  same  line  of  service.  The  principles  of  the  case  of  Louuville  and 
Nashville  Railroad  Company  V9,  Collins  (2  Duvall^  H*^))  are  adhered 
to  without  qualification. 

2.  Engineers  and  brakesmen  are  held  to  be  in  the  same  class  or  line  of 

service;  and  the  fact  that  the  enrineer  served  on  a  passenger  and 
the  brakesman  en  a  freight  train,  does  not  affect  the  reason  and 
policy  of  implying,  as  between  themselves,  such  associations,  knowl- 
edge, and  trust,  as  to  have  induced  an  undertaking  mutually  to  risk 
all  the  contingencies  which  the  ordinary  skill  and  care  of  each  other 
in  his  line  of  service  could  not  avert. 

3.  Gross  neglect  is  either  an  intentional,  or  such  a  reckless  disregard  of 

security  and  right,  as  to  imply  bad  faith,  and,  therefore,  squints  at 
fraud,  and  is  tantamount  to  the  magna  culpa  of  the  civil  law,  which, 
in  some  respects,  is  quasi  criminal, 

4.  If  the  employe,  or  agent  complaining  of  hurt,  contributed  to  it,  by  his 

own  negligence,  he  cannot  recover  damages  from  the  Railroad  Com- 
pany, unless  its  co-operating  agent,  charged  with  gross  neglect,  could 
have  avoided  the  impending  damage,  by  the  observance  of  ordinary 
diligence,  notwithstanding  the  neglect  of  the  complaining  party. 

I.  &  J.  Caldwell,  For  Appellant, 

CITED— 
2  Duvally  118;  Louisville  and  Nashville  R.  R,  Co,  vs. 

Collins. 
Law  Register,  March  No.,  1866,  Redfield^s  notes. 
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Louisville  and  Kashyille  Railroad  CompaDj  ts.   Robioion. 

J.  G.  Wilson,  For  Appellee, 

QITED— 
4  MeL,  49 ;  1  McMuUcn,  385. 

2  Duvall,  118;  Louisville  and  Nashville  R,  R.  Co.  vs. 
Collins. 

3  Mus.  4*  Welsh.,  1;  Priestly  vs.  Fowler. 

1  Bushy  402 ;  Louisville  and  Na.'ihville  R.  R.  Co.^  vs. 
Young. 

JUDGE  ROBERTSON  delivibbd  thb  opinion  of  thi  court: 

This  appeal  is  prosecuted  for  reversing  a  judgment  in 
the  appellee's  favor  against  the  appellant  for  five  thou- 
sand dollars,  on  a  verdict  for  that  amount  in  an  action 
for  the  loss  of  a  leg  by  being  run  over  by  a  locomotive 
engine  and  tender,  in  the  yard  of  the  depot  at  Bowling 
Green,  Kentucky.  There  were  three  tracks  in  the  yard, 
with  switches  for  regulating  the  movements  of  trains  and 
engines  coming  in  and  going  out.  The  engine  and  tender 
which  ran  on  the  appellee  belonged  to  the  passenger  train, 
and  the  appellee  was  brakesman  on  a  freight  train  of  the 
company.  Being  in  the  yard,  the  appellee  started  on  the 
central  track  to  go  out  to  the  caboose  of  his  freight  train, 
and,  while  walking  on  that  track,  the  engine  and  tender, 
on  a  signal  given  by  the  hand  of  the  switchman,  made  a 
retrograde  movement  toward  the  appellee's  back  and  ran 
on  him.  That  movement  was  sooner  than  usual  or  neces- 
sary, and  without  any  audible  signal ;  but  the  steam  was 
up  when  the  appellee  started  on  the  track.  It  does  not 
appear  that  either  the  engineer  or  switchman,  when  the 
movement  was  made,  saw  the  appellee  on  the  track,  or 
had  any  reason  to  apprehend  that  he  would  continue  on  it. 

This  case  must  be  ruled  by  that  of  Louisville  and  Nash- 
ville Railroad  Company  vs.  Collins  (2  Duvall,  114),  to  the 
principles  of  which  this  court  adheres  without  qualifica- 
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tion.  But,  in  one  respect,  the  two  cases  essentially  differ. 
Collins  and  the  engineer,  though  employes  of  the  same 
company,  were,  nevertheless,  not  in  any  way  associated 
in  the  same  kind  of  service ;  but  the  appellee  and  the 
engineer,  in  this  case,  were  employed  in  the  same  run- 
ning operations ;  and  the  fact  that  one  served  on  a  pas- 
senger and  the  other  on  a  freight  train,  does  not  affect  the 
reason  and  policy  of  implying,  as  between  themselves, 
such  associations,  knoweldge,  and  trust,  as  to  have  in- 
duced an  undertaking  mutually  to  risk  all  the  contin- 
gencies which  the  ordinary  skill  and  care  of  each  other 
in  his  line  of  service  could  not  avert.  But  this  implied 
understanding  between  the  company  and  its  employes 
in  the  same  class  of  service  does  not,  as  adjudged  in  the 
case  of  Collins,  exonerate  the  company  from  liability 
for  damage  resulting  to  one  of  such  co-agents  from  the 
extraordinary  or  gross  negligence  of  another  of  them. 
Gross  neglect  is  either  an  intentional  wrong,  or  such  a 
reckless  disregard  of  security  and  right,  as  to  imply  bad 
faith,  and,  therefore,  squints  at  fraud,  and  is  tantamount 
to  the  magna  culpa  of  the  civil  law  which,  in  some  re- 
spects, is  quasi  criminaL  But  if  the  party  complaining 
of  hurt,  by  his  own  negligence  contributed  to  it,  he  can- 
not recover  damages  from  the  company  unless  its  co- 
operating agent,  charged  with  gross  neglect,  could  have 
avoided  the  impending  damage  by  the  observance  of 
ordinary  diligence,  notwithstanding  the  neglect  of  the 
complaining  party. 

These  are  the  principles  recognized  in  Collins'  case; 
and  the  court  below,  in  giving  and  overruling  instruc- 
tions, tried  to  conform  to  them.  But  they  were  not  so 
defined  as  to  enable  the  jury  to  apply  the  law  to  the 
facts  with  reasonable  certainty ;  and,  tested  by  the  true 
standard  applied  to  all  the  facts,  the  second  instruction 
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given  in  appellee's  favor  was  evidently  erroneous  in 
omitting  all  consideration  of  the  question  whether  he 
was  not  guilty  of  contributory  negligence  in  walking 
and  continuing  on  the  central  track  when  he  did ;  and 
whether,  after  the  locomotive  car  moved y  ordinary  vigilance 
and  care  by  the  engineer  could  have  prevented  the 
collision. 

Wherefore,  the  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 


CASE  67— PETITION  ORDINARY— FEBRUARY  2. 

Woodward   vs.   Birch,  &c. 

APPBA.L  FROM  JKFFERSON  COURT  OF  C0MM9N  PLBA8. 

1 .  Innkeepers  are  liable  for  money  surrendered  to  their  custodj  bj  a  gneat, 

unless  they  took  extraordinary  care  of  it. 

2.  Innkeepers  are  responsible  for  the  s^ood  conduct  of  their  employes. 

(  Weiunger  v$,  Taylor^  S^e.y  1  Bush,  276.) 

3 .  A  clerk  in  the  employment  of  an  innkeeper,  being  intrusted  with  the 

key  of  his  safe,  procured  another  key  to  be  made.  The  innkeeper 
had  knowledge  of  the  existence  of  the  false  key,  discharged  his  said 
clerk,  but  made  no  change  in  the  lock  of  his  safe.  The  clerk,  some 
time  after  be  was  discharged  from  service,  by  means  of  the  false  key 
entered  the  safe  and  took  therefrom  money  which  had  been  deposited 
therein  by  a  guest  of  the  house.  The  innkeeper  is  responsible,  not- 
withstanding he  may  have  told  the  guest,  at  the  time  be  surrendered 
*"  the  money  to  him,  that  his  .safe  had  recently  been  robbed,  and  that 
he  would  not  be  responsible  for  money  deposited  in  it. 
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Barnet  &  Edwards  and 

Barret  &  Roberts,  For  Appellant, 

CITED- 

2  Duvall,  562 ;  Nock  vs.  Adams  Express  Co. 
1  Bushy  276;    Weisenger  vs,  Taylor. 

O.  F.  Stirman,  '  For  Birch, 

MuiR  &  BuuR,  For  Ormsby, 

CITED— 
1  PtiiHips^s  on  Ev.y  4th  Amer.  ed.,  p.  633. 
Story  on  Bailments ,  sec.  479. 

8  Co.  /?.,  32,  Coyle^s  case. 

5  Q.  B.,  164;  Dawson  vs.  Channing. 

25  Wendell,  642  ;  Hawley  vs.  Smith.  ^ 

1  Yates,  34  ;  Snider  vs.  Geiss. 

9  Pickering,  280 ;  Mason  vs.  Thompson. 

21  N.  Y.,  Ill ;  Purvis  r^s.  Coleman  ^  Stitson. 

31  Maine  R.,  478  ;  iSAato  v*.  Berry. 

33  iV.  jff.,  553 ;  Libby  vs.  Aldrich. 

36  Barbour's  S.  C.  R.,  75 ;  GUe  vs.  Libby. 

2  Parsons  on  Contracts,  5th  ed.,  pp.  147,  155.  '..'  * 
17  Q.  B.,  261 ;  Armstcadvs.  Wilder^.  «  '.       * 

8  N.  H.,  408 ;  8  JB.  4-  C,  9.  V 

21  W^nrf.,  282  ;  3  HUfs  N.  Y.,  485. 
9  Hump.,  746  ;  1  Cal.,  221 . 

JUDGE  PETERS  dblitsrbd  thi  opinion  of  thi  court: 

This  appeal  is  prosecuted  to  reverse  a  judgment  in 
favor  of  appellees,  in  an  action  brought  by  appellant 
against  them,  for  the  recovery  of  one  thousand  eight 
hundred  and  eighty  dollars  and  fifty  cents,  stolen  from 
their  safe,  while  he  was  their  guest  in  their  public  inn, 
called  the  Shelby  House,  in  the  city  of  Louisville,  which 
loss  appellant  charges  resulted  from  their  culpable  negli- 
gence. 
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The  defense  mainly  relied  upon  is,  that  when  appellant 
proposed  to  deposit  his  package  in  the  safe  of  appellees, 
he  was  informed  by  one  of  them  and  their  clerk  that 
valuable  packages  would  not  be  secure  in  their  safe, 
that  it  had  been  robbed  a  few  weeks  before,  and  they 
would  not  be  responsible  for  any  package  or  thing  of 
value  put  in  said  safe ;  and  if  appellant's  package  was 
put  in  their  safe,  it  would  be  there  at  his  own  risk. 

From  the  evidence  of  Spencer,  who  was  clerk  in  the 
house,  it  appears  that  in  November,  1867,  appellant  stop- 
ped at  the  Shelby  House,  in  Louisville,  kept  by  appellees; 
that  he  offered  to  the  witness  a  package,  which  he  said 
containecf  money,  and  asked  him  to  put  it  in  the  safe; 
that  he  told  appellant  that  Mr.  Birch  had  the  key  of  the 
safe,  and  had  gone  to  bed,  and  also  told  him  he  had  as 
well  take  his  money  to  his  room  with  him ;  it  would  be  as 
secure  there  as  in  the  safe,  for  it  had  been  recently  broken 
open  and  robbed.  He  then  went  to  his  room,  taking 
his  money  with  him,  and  about  breakfast  next  morn- 
ing he,  in  the  office,  handed  the  package  to  appellee, 
Birch,  saying  to  him  he  wanted  him  to  put  it  in  the  safe. 
Birch  took  it,  and  started  to  the  room  in  which  the  safe 
stood,  and  then  told  him  his  money  would  not  be  secure 
in  his  iron  safe,  for  it  had  been  broken  open  and  robbed 
a  short  time  before  that,  and  said  he  would  not  be  respon- 
sible for  any  money  put  in  that  safe;  to  which  appellant 
made  no  reply ;  and  about  one  week  after  this  conversa- 
tion some  one  opened  the  safe  by  means  of  a  false  key, 
and  stole  appellant's  money ;  that  the  morning  after  the 
money  was  stolen  he  heard  Birch  tell  appellant  that  he 
told  him,  when  he  took  his  money,  he  would  not  be  re- 
sponsible for  it  if  it  was  stolen,  and  he  replied  he  knew 
he  did,  but  he  thought  he  was  joking. 
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This  witness  proved  that  he  went  to  bed  about  10 
o'clock  of  the  night  the  money  was  stolen ;  put  out  all  the 
lights,  and  no  watch  was  kept  at  the  house.  There  were 
three  doors  to  the  room  in  which  the  safe  was  located, 
and  a  man  named  Heberman,  the  yard-master  as  he  was 
called,  and  two  hands  employed  about  the  stock-yard, 
usually  slept  in  the  room ;  that  these  two  hands  were  tran- 
sient, and  such  men  as  might  be  hired  from  time  to  time ; 
that  after  the  front  door  of  the  house  wsCs  closed,  which 
was  usually  done  about  9  or  10  o'clock  at  night,  the  en- 
trance into  the  house  by  guests  and  others  was  through 
the  room  in  which  the  safe  stood,  and  in  which  Heber- 
man slept ;  that  he  was  an  employe  of  appellees;  and  if 
he  had  retired  before  all  the  guestp  were  in,  he  got  up 
and  let  them  in  as  they  came  to  the  door ;  that  witness 
was  employed  as  clerk  by  appellees  on  the  22d  October, 
1867;  before  his  employment  a  man  named  Miner  had 
been  their  clerk,  but  had  been  discharged  about  ten  days 
previously. 

It  was  proved  that  Miner  had  procured  a  key  to  be 
made,  by  the  key  of  appellee's  safe,  with  which  it  could 
be  opened,  and  that  after  the  safe  was  robbed  he  had  a 
bill  for  fifty  dollars  on  a  Louisiana  bank,  which  appel- 
lant identified  as  his,  and  that  it  was  in  the  package  of 
money  which  he  had  given  to  Birch  to  be  put  in  his  safe. 

Dunn  proved  he  was  in  company  with  appellant  when 
he  asked  the  clerk  of  the  Shelby  House,  on  the  night  of 
their  arrival,  to  take  charge  of  his  money ;  and  the  clerk 
replied  that  he  did  not  have  the  key,  and  the  safe  had 
been  robbed  a  short  time  before ;  and  he  could  take  his 
money  to  his  room  with  him,  where  it  would  be  as  secure 
as  it  would  be  in  the  safe.  He  kept  his  money  that 
night,  and  next  morning  he  was  present  when  appellant 

VOL.    TV — 33 
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handed  the  money  to  Birch,  who  was  at  the  time  behind 
the  counter,  and  remarked :  "  My  safe  was  robbed  a  few 
nights  ago.  Suppose  this  money  is  lost,  who  will  be 
responsible  ?"  Plaintiff  replied  :  "  Don't  you  keep  a  pub- 
lic house  ?    Of  course  you  will  be  responsible." 

Other  evidence  was  heard  in  the  trial;  but  further 
reference  to  it  is  not  necessary  for  the  purposes  of  the 
investigation  and  determination  of  the  questions  before 
this  court. 

The  first  instruction  asked  by  appellant  was  refused, 
and  is  this  in  substance:  That  defendants  are  respon- 
sible for  the  good  conduct  of  their  employes ;  and  if  the 
jury  believe  from  the  evidence  that  defendants  intrusted 
Minor  with  the  key  of  their  safe  while  he  was  employed 
by  them,  and  he,  while  so  intrusted,  procured  another 
key  to  be  made,  by  means  of  which  he  entered  their  safe 
and  took  therefroqi  plaintiff's  money,  then  the  law  is  for 
him. 

It  is  said  by  Parsons  on  Contracts  (2d  vol.  p.  146),  pub- 
lic policy  imposes  upon  an  innkeeper  a  severe  liability. 
The  later,  and,  on  the  whole,  prevailing  authorities,  make 
him  an  insurer  of  property  committed  to  his  care  against 
every  thing  but  the  act  of  God,  or  the  public  enemy,  or 
the  neglect  or  fraud  of  the  owner  of  the  property.  He 
would  then  be  liable  for  a  loss  occasioned  by  his  own  ser- 
vants, by  other  guests,  by  robbery  or  burglary,  from  out- 
houses, or  by  rioters  or  mobs ;  nor  would  it  excuse  him 
if  he  were  sick,  insane,  or  absent  at  the  time,  for  he  is 
bound  to  have  competent  servants  and  agents ;  but  it  is 
a  good  defense  if  the  loss  was  occasioned  by  the  negli- 
gence of  the  owner. 

And  this  court,  in  Weisenger  vs.  Taylor^  SfC.  (1  Bush^ 
276),  said:  "The  common,  like  the  civil  law,  but  eVeji 
more  stringent,  exacts  of  innkeepers,  as  bailees  of  the 
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baggage  and  goods  of  their  guests,  extraordinary  care, 
and  imposes  on  them  a  responsibility  nearly  commen* 
surate  with  that  of  common  carriers,  approximating  in- 
surance of  such  articles  when  confided  expressly  or 
impliedly  to  their  custody  and  care ;  but  whenever  the 
guest  assumes  the  custody  and  control  of  his  goods  in 
such  a  way  as  to  indicate  that  he  does  not  trust  the  inn- 
keeper, and  concedes  to  him  no  control,  thej^  are  not  in 
the  implied  custody  of  the  innkeeper,  and  he  is,  there- 
fore, not  responsible,  unless  they  shall  be  stolen  by  some 
of  his  own  household,  whose  honesty  and  fidelity  he  is 
presumed  to  guarantee. 

The  evidence  conduces  strongly  to  the  conclusion  in 
this  case  that  the  safe  was  entered  by  means  of  a  false 
key ;  and  also,  that  such  key  had  been  procured  by  Minor 
while  he  was  an  employe  of  appellees;  and  that  their 
safe  had  been  previously  entered  and  robbed  by  such  a 
key.  There  is  no  evidence  that  they  had  procured  the 
key  to  be  delivered  up  to  them,  and  they  had  not 
changed  the  lock  on  their  safe.  With  these  facts,  and 
the  knowledge  of  their  existence,  they  took  the  money  of 
appellant  to  keep  for  him.  He  had  surrendered  the  cus- 
tody of  it  to  them,  and  they  were  liable,  unless  they  took 
extraordinary  care  of  it. 

Instruction  No.  1  is  not  expressed  in  the  most  felicitous 
and  appropriate  terms;  but  it  contains,  in  substance,  a 
proposition  of  law  applicable  in  some  respects  to  the 
evidence  adduced  on  the  trial,  and  should  have  been 
given. 

Instruction  No.  2  asked  for  by  appellant  should  also 
have  been  given;  and,  as  instruction  No.  3,  given  on 
motion  of  appellees,  is  in  conflict  with  it,  this  last  in- 
struction should  have  been  refused.  Besides,  by  this  3d 
instruction,  emphatic  importance  is  given   to  the  facts 
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proved  by  the  witness  Spencer  as  to  the  conversation 
which  took  place  between  appellant  and  Birch  when  the 
money  was  handed  to  the  latter,,  while,  that  proved  by 
Dunn  is  ignored. 

Wherefore,  for  the  errors  stated,  the  judgoient  is  re- 
versed, and  the  cause  is  remanded,  with  directions  to 
award  a  new  trial,  and  for  further  proceedings  not  incon- 
sistent with  this  opinion. 


CASE  B8-  PETITION  EQUITY— FEBRUARY  3. 

Cessna,  &c.,  vsi  Cessna's  admV,  &c. 

APPIAL  FROM   LARUB  CIRCUIT  COURT. 

Vendor,  bj  a  writing  for  a  yaloable  consideration,  boand  himself  to  con- 
vey a  tract  of  laud  to  the  rendee  ^^and  his  lawful  children.'^  At  the 
date  of  the  writing  the  rendee  had  three  children,  and  after  that  time 
three  more  were  born  to  him.  The  six  children  are  entitled  to  sii 
seyenths  of  the  tract  of  land. 

*'Cbildrbn,"  when  inserted  in  a  conveyance,  or  a  bond  for  a  convey- 
ance, of  land,  is  a  word  of  purchase  and  not  of  limitation,  and  by  its 
insertion  in  the  bond  to  their  father,  as  there  were  children  then  in 
being,  they  were  parties  rendees,  just  as  much  as  if  they  had  been 
specially  named ;  and  as  children  were  bom  to  him,  after  the  date  of 
the  bond,  the  estate  would  open  up  to  them,  and  such  a/Ur-bom  ehU- 
dren  would  take  their  respective  shares. 


M.  H.  COFER, 

W.  B.  Read, 

CITED— 
2  Duvall,  547 ;   True  vs.  Nicholas. 
2  Metcalfe,  341 ;  Johnson  vs.  Johnson. 
UB.Mon.,  570-71. 


For  Appellants. 
For  Appellees, 
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JUDGE  PETERS  dbliybbkd  thb  opinion  of  thb  court: 

William  Cessna,  in  consideration — partly  for  love  and 
affection — for  nine  hundred  and  thirty-three  dollars  and 
thirty-two  cents,  and  for  board  and  care,  covenanted  with 
his  son,  W.  W.  Cessna,  to  convey  to  him  ^^  and  his  lawful 
childrerC^  a  certain  tract  or  parcel  of  land,  described  in 
a  writing  evidencing  the  contract. 

At  the  date  of  the  writing  W.  W.  Cessna  had  three 
children,  and  after  that  time  three  more  were  born  to 
him.  He  and  his  father  both  died  without  any  convey- 
ance having  been  made  for  the  land  described  in  said 
covenant ;  and  this  is  a  controversy  between  the  children 
of  said  W.  W.  Cessna  and  his  widow  and  creditors, 
whether  the  children  are  entitled  to  aivy  part  of  the  land 
under  said  contract. 

The  court  below  adjudged  to  the  children  the  one  half 
of  said  land,  and  that  the  other  half  was  liable  to  the 
payment  of  the  debts  of  W.  W.  Cessna,  subject  to  his 
widow's  dower.  From  that  judgment  the  children  of  W. 
W,  Cessna  have  appealed,  and  his  creditors  and  widow 
prosecute  a  cross-appeal. 

Appellants  insist  that  they  are  entitled,  as  joint  pur- 
chasers, to  six  sevenths  of  the  land,  while  cross-appel- 
lants contend  that  the  words  "  lawful  children'^  are  synon- 
ymous with  the  words  "  heirs  of  the  hodyj^  "  heirs  lawfully 
begotten  of  the  body^  4*^.,"  which  have  been  repeatedly 
construed  by  this  court  as  appropriate  words  of  limita- 
tion, creating  an  estate  tail,  which,  by  the  statute  of  this 
State,  is  converted  into  a  fee  simple;  and  there  being 
nothing  in  the  writing  relied  upon  in  this  case  author- 
izing an  inference  that  the  words  were  used  in  a  sense 
different  from  their  technical  legal  signification,  they 
should  be  so  regarded,  and  that,  consequently,  the  chil- 
dren could  take  nothing  except  as  heirs  of  W.  W.  Cessna. 
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This  argument  is  founded  on  a  misapprehension  of  the 
meaning  and  legal  effect  of  the  word  "  children,"  which 
is  a  word  of  purchase  and  not  of  limitation,  and,  by  its 
insertion  in  the  bond,  as  there  were  children  then  in  be- 
ing, they  were  parties  vendees  just  as  much  as  if  they 
had  been  specially  named. 

The  legal  and  technical  signification  of  the  words  of 
the  instrument  under  consideration  being  altogether  dif- 
ferent from  those  construed  in  Johnson  vs,  Johnson  (2  Met,^ 
331),  and  TrtLe  vs,  Nicholas  (2  Duvalt,  547),  consequently 
there  is  no  analogy  between  the  cases. 

As  children  were  born  to  W.  W.  Cessna  after  the  date 
of  the  writing  aforesaid,  the  estate  would  open  up  to 
such  after-born  children,  and  they  would  take  their  re- 
spective shares. 

Wherefore,  the  judgment  on  the  original  appeal  is 
reversed,  and  the  cause  is  remanded,  with  directions  to 
render  judgment  in  favor  of  the  appellants  for  six  sev- 
enths of  said  lai\d,  and  for  further  proceedings  consistent 
with  this  opinion.  The  judgment  is  aflirmed  on  the  cross- 
appeal. 
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Floarnoj.  &c^  vs.  Floarnoy,  Ac. 


CASE  59— PETITION  EQUITY— FEBRUARY  3. 

Flournoy,   &c.,  va.   Flournoy,  Ac. 

APPEAL   FROM    FATICTTB   CIRCUIT  COURT. 

A  testator  died  without  children,  leaving  a  widow,  a  brother,  and  three 
sisters,  and  a  will  containing  the  following  among  other  prorisions: 

Firtt.  A  devise  to  bis  widow  (who  was  his  execatrix)  of  sole 
possession  of  all  his  estate  daring  her  life.        '  '^  * 

Second,  A  direction  to  paj  bis  debts  by  the  sale  of  certain  specified 
property. 

Third,  A  direction  to  his  executrix  to  sell  his  southern  property, 
and  of  the  proceeds  <^  retaining  one  half  for  her  sole  use  and  benefit; 
the  other  half  to  be  divided  in  equal  proportions  between  my  brother 
and  sisters,  or,  in  case  of  the  death  of  any  of  them,  to  their  children, 
in  such  pro  rata  division  as  the  law  makes  in  such  cases;  provided, 
however,  that  from  the  portion  going  to"  his  brother  and  each  of  his 
sisters,  the  several  debts  which  his  brother  and  the  respective  bus- 
bands  of  his  sisters  owed  to  testator,  should  b^  subtracted,  the  hus- 
bands of  the  sisters  being  dead. 

Fourth.  Of  his  Kentucky  farm,  negroes,  Ac,  or  so  much  thereof  as 
might  remain  after  paying  debts,  as  before  provided,  he  devised  to  hit 
widow  one  half  for  life,  with  ''the  right  to  will  in  fee  simple  one 
half  of  all  my  property  left;  the 'other  half  to  be  divided  among  my 
brother  and  sisters  or  their  children,  as  above  described;"  provided, 
that  if  his  widow  should  marry,  then  all  bis  property  to  be  sold 
''and  divided  amongst  my  brother  and  sisters,**  first  paying  to  his 
widow  five  thousand  dollars  as  her  portion. 

ffeld — 1st.  That,  under  these  provisions  of  the  will,  the  debts  owing 
the  testator  by  bis  brother  and  brothers-in-law  are  not  included  in 
the  devise  to  his  widow,  but  to  go  to  his  brother  and  sisters,  to  be 
thrown  into  hotchpot  for  equalizing  among  themselves  their  distribu- 
tive portions. 

2d.  That  the  will  does  not  vest  in  the  widow,  a  freehold  title  to  tb« 
southern  property,  but  the  mere  possession  and  curation  without  title; 
and  the  title  thus  undisposed  of  by  the  will  descended  to  the  brother 
and  sisters  as  heirs. 
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3d.  That  the  devises  to  the  brother  and  sisters  were  absolate,  the 
contingent  provision  for  the  children,  being  intended  to  appljr  only  to 
those  of  such  of  the  primary  devisees  as  might  not  sarvive  him,  and, 
.     therefore,  could  not  take  under  the  will. 

F.  K.  Hunt  and 

R.  W.  WooLLEY,  For  Appellants, 

CITED— 

1  Jarman  on  Wills ^  p,  324 ;  Powell  on  Devises ^  p.  421. 

2  Simony  524 ;   Waits  vs.  Templei\ 
4  Chitty's  Equity  Digest,  p.  3150. 

1  Bushy  515;  Floumoy*s  devisees,  4^.,  vs,  Floumoy's 

BucKN£R  &  Huston,  For  Appellees. 

[Brief  not  in  records.] 

JUDQE  ROBERTSON  delivered  the  opinion  or  the  court: 

Victor  M.  Flournoy,  a  childless  citizen  of  Fayette 
county,  Kentucky,  and  owner  of  a  large  and  valuable 
homestead  farm  in  that  county,  a  plantation  in  Wash- 
ington county,  Mississippi,  three  tracts  of  land  in  Arkap- 
sas,  and  a  large  personal  estate,  died  in  the  year  1865, 
leaving  a  widow  and  a  brother  and  three  sisters,  his  next 
of  kin,  and  a  holographic  will,  published  the  10th  of  Jan- 
uary, 1865,  and  containing  substantially  the  following 
among  other  immaterial  provisions: 

1.  A  devise  to  his  widow  of  sole  ^^ possessions^  of  all  his 
estate  during  her  life,  "  with  the  provisions  and  restrictions  ^^ 
afterwards  prescribed. 

2.  A  direction  to  pay  all  his  debts  by  the  sale  of  his 
bank  stock  or  of  any  of  his  personal  property  in  Ken- 
tucky, including  his  cash  notes,  and  the  sale,  if  necessary, 
of  a  portion  of  his  Fayette  land. 

3.  A  direction  to  his  executrix  to  sell,  after  the  close  of 
the  then  existing  civil  war,  his  southern  property,  and  of 
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the  proceeds,  "  retaining  one  half  for  her  sole  use  and 
benefit;  the  other  half  to  be  divided  in  equal  proportions 
between  my  brother  and  sisters,  or,  in  case  of  the  deajth 
of  any  of  them,  to  their  children,  in  such  pro  rata  division 
as  the  law  makes  in  such  cases ;  provided,  however,  that 
from  that  portion  going  to  my  sister,  Betsy  J.  Johnson, 
the  sum  of  ten  thousand  dollars,  with  its  interest,  due  me 
from  Captain  Henry  Johnson,  is  to  be  subtracted ;  also, 
from  my  brother's  portion,  the  sum  of  six  thousand  dol- 
lars loaned  money,  due  me,  with  interest  at  eight  per 
cent,  per  annum  from  this  date  until  paid ;  also,  from  the 
portion  of  my  sister,  Emily  M.  Ward,  the  amount  of  R. 
J.  Ward's  note  of  about  five  thousand  dollars,  with  the 
interest  accrued  thereon." 

4.  So  much  as  remains  of  what  is  now  material  is  as 
follows :  "  As  it  respects  my  Kentucky  farm,  negroes, 
stock,  &c.,  on  said  farm,  it  is  my  will  that  so  much  of 
it  as  may  remain  after  paying  my  debts,  as  above  pro- 
vided, my  wife,  Elizabeth  J.  Flournoy,  is  to  have  and 
hold  for  her  sole  use  and  benefit,  so  long  as  she  shall 
live,  and  at  her  death  shall  have  the  right  to  will,  in 
fee  simple,  one  half  of  all  my  property  left;  the  other 
half  to  be  divided  among  my  brother  and  sisters,  or  their 
children,  as  above  described ;  provided,  however,  and  I 
so  distinctly  understand  it,  that  all  the  advantages,  priv- 
ileges, and'  benefits  granted  to  my  wife  apply,  and  are 
to  be  employed  by  her,  only  so  long  as  she  remains  a 
widow.  If  she  marries,  then,  and  in  that  case,  it  is  my 
will  that  all  my  property  is  to  be  taken  possession  of  by 
an  administrator  to  be  appointed  by  the  court,  and  as 
soon  as  possible  sold  and  divided  amongst  my  brother 
and  sisters,  first  paying  to  my  widow,  or  whoever  she 
may  then  be,  the  sum  of  five  thousand  dollars,  as  her 
portion  of  the  same." 
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The  widow,  as  executrix  and  devisee,^  claiming  more 
than  the  testator's  brother  and  sisters  would  concede, 
brought  this  suit  in  equity  against  them  for  obtainin^c 
judicial  interpretation  of  the  will  and  umpirage  as  to 
the  conflicting  claims  of  the  parties. 

When  the  will  was  published  all  the  testator's  sisters 
were  widows  in  needy  circumstances,  as  stated  in  the 
petition  of  the  executrix.  The  staves  were  all  eman- 
cipated by  the  constitutional  amendment  for  abolishing 
slavery.  None  of  the  Southern  lands,  except  a  small 
tract  in  Arkansas,  have  been  sold ;  and  the  debts  may 
be  considered  as  paid  without  touching  either  the  Fay- 
ette farm  or  the  testator's  claims  on  his  brother  and 
deceased  brothers-in-law.  On  the  facts  thus  presented 
the  circuit  judge  decided  tha4;  the  recited  claims  *on  the 
testator's  brother  and  brothers-in-law  constituted  a  por- 
tion of  his  estate  as  devised  to  all  the  parties  to  this 
friendly  litigation ;  and,  therefore,  adjudge  to  the  widow 
one  half  as  legatee,  and  which  half,  adding  interest, 
amounted  to  about  fifteen  thousand  dollars ;  and  as  to 
the  lands,  decided  that  the  interest  of  the  brother  and 
sisters  was  only  a  contingent  remainder,  defeasible  by 
their  death  before  division,  and,  in  that  event,  vested  in 
their  children. 

This  appeal  .requires  a  revision  of  the  decree  on  both 
questions  involved  in  it — 

1.  "  Cash  notes,"  mentioned  as  a  portion  of  the  property 
dedicated  to  the  payment  of  debts,  may  not  apply  to  the 
advances  made  to  the  testator's  brother  and  brothers-in- 
law,  because  it  does  not  appear  that  the  testator  held  the 
note  of  any  of  them  except  R.  J.  Ward;  nor  are  those 
advances  included  in  the  devise  to  the  widow,  because 
that  devise  is  made  subject  to  subsequent  limitations; 
and  those  sums  are   afterwards   expressly  given  to  the 
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brother  and  wicjpws  of  the  deceased  brothers-in-law,  and 
treated  as  advancements^  to  be  thrown  into  hotchpot  for 
equalizing  among  themselves  the  distributive  portions 
of  the  testator's  brother  and  sisters.  That  fund  cannot, 
therefore,  be  consistently  considered  assets  for  the  pay- 
ment of  debts;  nor,  as  it  is  expressly  disposed  of  other- 
wise, can  it  be  constructively  included  in  the  beneficial 
bequest  to  the  widow  ?  But  this  court  must  treat  it,  as 
the  testator  evidently  intended,  as  an  advancement,  to 
be  subtracted  from  the  portions  of  those  to  whose  use  it 
had  been  made,  and  whom,  in  their  admitted  destitution, 
he  did  not  intend  to  harass  by  an  useless  and  oppressive 
attempt  at  unnecessary  coercion,  even  if  the  gift  of  the 
fund  to  them  should  subject  his  homestead  to  sale  for 
debts,  a*nd,  therefore,  the  widow  is  entitled  to  no  portion 
of  it  as  assets  or  otherwise;  and,  consequently,  the  de- 
cision of  the  circuit  court  on  this  subject  was  erroneous. 

2.  The  testamentary  disposition  of  the  southern  prop- 
erty does  not  vest  in  the  widow  a  freehold  interest,  but 
merely  gives  to  her  the  possession  and  curation,  without 
title  in  re;  and  the  title  thus  undisposed  of  by  the  will 
descended  to  the  testator's  brother  and  sisters  as  his  heirs, 
and  only  heirs.  This  interpretation,  quite  obvious  on  the 
face  of  that  devise,  is  concluded  by  the  significant  fact 
that,  as  to  the  homestead  farm,  the  devise  to  the  widow 
is  expressly  a  freehold  title  during  her  life  or  widowhood. 

Then  the  entire  fee  in  the  southern  lands  being  in  his 
heirs  when  he  died,  we  could  not  reasonably  presume  or 
admit  that  the  testator  intended  that  the  subsequent  death 
of  any  one  of  those  heirs  and  devisees  should  translate 
his  or  her  interest  to  children,  not  as  their  heirs,  but  as 
his  devisees.  It  is  much  more  reasonable  to  suppose  that 
the  contingent  provision  for  the  children  was  intended  to 
apply  only  to  those  of  any  of  his  primary  devisees  who 
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might  not  survive  him,  and,  therefore,  could  not  take 
under  the  will,  and  whose  children  could  not  take  repre- 
sentatively or  otherwise,  without  such  an  express  provis- 
ion as  the  will  makes  on  that  contingency.  The  children, 
more  remote  and  comparatively  strangers,  perhaps  un- 
known and  even  unborn,  only  representatively  called  for 
the  testator's  bounty.  His  first  and  controlling  object  was 
to  provide  for  his  brother  and  sisters,  whom  he  regarded 
with  peculiar  affection,  and,  therefore,  made  the  recipients 
of  one  half  of  his  large  estate  in  any  event,  and  of  the 
whole  of  it,  except  five  thousand  dollars,  in  the  event  of 
his  wife's  marriage. 

And  this  contingent  devise  of  nearly  all,  to  his  brother 
and  sisters,  is  without  limitation,  and  does  not  even  allude 
to  their  children,  thus  indicating  his  pervading  purpose  to 
devise  the  fee  absolutely  to  his  brother  and  sisters  living 
at  his  death,  and  his  contemplation  of  their  children  as 
their  representative  devisees  per  stirpes ;  and  even  then,' 
only  **  if  the  parent,  not  surviving  him,  should  never  ac- 
quire a  vested  interest  in  his  estate,  or  become  personal 
beneficiary  under  his  will. 

The  spirit  and  context  of  the  will  point  to  this  inter- 
pretation of  its  provisions ;  and  we  cannot  imagine  any 
consistent  motive  for  inducing  such  a  testator,  animated 
by  such  fraternal  affections  as  flow  throughout  his  whole 
will,  to  limit  the  interest  of  his  brother  and  sisters  to  their 
lives,  and  thereby  cripple  their  means  of  comfortable 
support.  Authorized  by  these  considerations,  and  har- 
monizing with  the  testator's  general  intent,  the  true  con- 
struction of  the  second  clause  respecting  his  southern 
property,  and  providing  for  distribution  annually  among 
his  brother  and  sisters,  "  or,  in  case  of  the  death  of  any 
of  them,  to  their  children,"  seems  to  include  the  children 
of  such  only  as  should  die  before  he  died,  and  not  such 
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as,  by  surviving  him,  would  be  vested  with  a  fee.  To 
extend  that  substitutional  contingency  to  the  times  of 
successive  distributions,  would  be  motiveless  and  incon- 
gruous, and  not  adaptable  to  the  subtraction  of  advances 
to  the  brother  and  two  of  the  sisters,  to  whom  alone  that 
provision  fitly  applies ;  and  any  other  construction  might 
frustrate  the  testator's  purpose  qf  securing  to  them,  not 
their  successors,  comfortable  maintenance  by  the  pro- 
ceeds of  the  southern  estate  dedicated  especially  to  that 
provident  purpose,  which  might  be  defeated  by  a  contin- 
gent limitation,  which  might  prevent  prudent  or  neces- 
sary anticipation  by  their  own  sale  or  other  acts. 

It  seems  to  us,  therefore,  that  the  fee  in  the  southern 
estate,  once  vested  by  the.  testator's  death,  is  not  defea- 
sible on  any  prescribed  or  contemplated  contingency, 
except  the  sale  by  the  trustee,  or  for  debts  as  author- 
ized. 

•  The  same  conclusion  is  even  more  certain  and  satis- 
factory as  to  the  Fayette  farm,  which  the  third  clause 
devised  to  the  widow  for  life  or  widowhood,  one  half 
in  remainder  to  the  testator's  brother  and  sisters. 

And  the  fact  that,  in  the  event  of  her  marriage,  the 
whole  estate,  in  both  Kentucky  and  the  South,  is  devised 
to  the  testator's  brother  and  sisters,  absolutely  and  without 
any  contingent  remainder  to  their  children,  proves  his  gen- 
eral and  controlling  intent  in  his  whole  will.  If,'  on  that 
contingency,  the  entire  estate  belongs  to  the  brother  and 
sisters  absolutely  without  any  limitation^  why  would  the  tes- 
tator have  limited  the  smaller  estate  South,  in  respect  to 
which,  as  being  smaller,  the  provident  purpose  of  the 
will  would  niake  an  absolute  title  more  needful?  And 
why,  in  the  event  of  his  brother  and  sisters  getting  all, 
did  be  make  no  ulterior  provision  for  their  children  ? 
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This  consideration  alone  should  control  the  construc- 
tion of  the  devise  of  the  southern  property,  which  should 
be  construed  with  the  clue  furnished  by  the  spirit  of  the 
whole  will,  and  by  the  fact  also  that  it  was  written  by 
a  man  unskilled  in  the  technics  of  the  law. 

Our  allodial  tenures,  unlike  the  feudal  technicality  of 
the  common  law,  is  moulded  by  statute  into  a  more 
simple  and  consistent  system,  which  needs  no  scintilla 
Juris  to  nourish  the  fee  which  must  always  exist  somewhere 
else  than  in  the  clouds.  In  this  case  it  is  in  the  appellants,  or 
nowhere;  and,  according  to  the  testator^s  evident  pur- 
pose, it  is  not  defeasible  by  any  contingent  remainder 
in  children,  and  may  be  disposed  of  indefeasibly  when- 
ever and  however  the  appellants  may  choose. 

Wherefore,  the  judgment  is  reversed,  and  the  cause 
remanded  for  the  substitution  of  this  opinion  for  that  of 
the.  circuit  court,  so  far  as  we  have  adjudged  the  rights 
of  the  parties. 
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CASE  60— PETITION  EQUITY— FEBRUARY  3. 

Mahoney,  guardian,  vs.  McGee. 

APPEAL   FROM   LARUI  CIRCUIT   COURT. 

1.  Tlie  *^Act  to  revive  and  continue  in  force  acts  and  amended  acts  to  amend 

the  third  and  fifth  articles  of  chapter  eighty-six^  Revised  Statutes"  ap- 
proved January  12,  1866  (Myers^  Sup,^  "^50),  has  both  a  retroactive 
and  prospective  operation. 

When  the  proceedings  for  the  sale  of  infant's  real  estate,  under 
chapter  86,  have  been  irregular,  said  act  gives  to  the  chancellor 
power,  when  he  ascertains  that  it  would  be  right,  bj  proper  pro- 
ceedinfcs,  to  mature,  perfect,  and  sustain  the  sale,  and  secure  to  the 
purchaser  the  land  he  bought,  and  to  the  ward  the  price  bid,  and 
thereby  prevent  injustice  to  either  party. 

2.  When    the   guardian  offered  to  file  an  amended  petition,  making  the 

necessary  allegations  and  the  proper  parties,  for  the  purpose  of  curing 
any  defects  in  the  proceedings  for  the  sale  of  his  ward's  land,  the  cir- 
cuit court  erred  by  sustaining  the  purchaser's  exceptions  to  the  sale, 
and  also  by  sustaining  a  demurrer  to  the  amended  petition  of  the 
guardian.     {Boyce  and  wife  vs.  Sinclairj  3  Bushy  264.) 

Brown  &  Murray  and 

CoFER  &  Bush,  For  Appellant, 

CITED— 

Revised  Statutes,  chap,  86. 

2  Duval!,  273 ;  Busk,  ^c,  vs.  Bush,  ^c. 

18  B,  Mon.,  560;  Pond  vs.  Doneghy. 

Civil  Code,  sec.  55. 

16  B.  Mon.,  296 ;  Grigsby  vs.  Strotker^s  heirs. 

6  Dana,  466 ;   Vowle^s  heirs  vs.  Buckman. 

9  Dana,  533  ;  McKee^s  heirs  vs.  Hahn  4*  McKee. 

7  B.  Mon.,  61-2 ;  Lampton  vs.  Usher^s  heirs. 
Act  of  Jan.  12,  1866;  Act  of  March  I,  1862. 

Act  of  March  3,  1863,  Myers'  Sup.,  422  to  425,  and 
750. 
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Maboney,  guardian,  vs.  McGee. 


Wm.  Johnson,  For  Appellee, 

CITED— 
Rev.  Stat.f  chap.  86,  sees.  1,  2,  art,  3. 
16  B.  Mon.,  296 ;   Carpenter,  ^r.,  vs  Strothcr^s  heirs. 
18  B.  Mon.,  781 ;   Wyatt,  SfC,  vs  Mansfield's  heirs. 
18  B.  Man.,  391  ;  Barrett  vs.  ChurchiU. 
2  Met.,  516  ;   Wills  vs.  Cowherd. 
1  Met.,  424;  Mcgowan,  4^.,  vs.  Way,  l^. 
1  3f6?^,  262  ;  Barber'^s  adnCr  vs.  Hopewell,  f^. 
4  Met.,  41 ;   Woodcock  vs.  Bowman. 
Civil  Code,  546  to  556. 

CHIEF  JUSTICE  WILLIAMS  delivered  the  opinion  of  the  court: 

The  original  petition  for  the  sale  of  the  infant  ward's 
land  was  defective  in  not  making  him  a  party,  and, 
therefore,  the  decretal  sale  was  irregular.  But  when 
the  purchaser,  McGee,  excepted  to  the  report  of  the 
sale  and  resisted  its  confirmation,  appellant,  as  guar- 
dian, offered  to  file  an  amended  petition,  making  her 
ward  and  the  purchaser  parties,  setting  out  that  she 
had,  at  his  solicitation,  contracted  to  him  the  land  at 
two  thousand  seven  hundred  and  fifly  dollars ;  and  that 
she  then  told  him  she  had  no  right  to  sell  it,  whereupon 
he  said  he  would  consult  a  lawyer  whether  a  decree  of 
sale  could  not  be  obtained,  and  have  the  proper  pro- 
ceedings taken,  which  he  did,  and  procured  the  original 
petition  to  be  filed;  that  the  decree  was  obtained,  and 
he  bid  the  agreed  price,  which  was  a  full  and  fair  one, 
and  advantageous  to  her  ward ;  that,  pursuant  to  the 
agreement,  she  had  let  him  into  possession,  and  he  had 
enjoyed  the  place ;  that,  upon  the  faith  of  this  sale,  she 
had  purchased  a  house  and  lot  in  town,  where  she  had 
gone  with  a  view  to  the  education  of  her  ward  and 
only  child,  a  boy  between  sixteen  and  seventeen  years 
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of  age,  and  who  was  anxious  that  the  sale  should /be 
confirmed.  The  court  refused  to  let  it  be  filed  until  he 
passed  upon  the  exceptions,  when  the  next  day,  after 
sustaining  the  exceptions  and  setting  aside  the  sale,  it 
was  filed,  and  then  he  sustained  a  demurrer  to  it,  and 
this  appeal  seeks  a  correction  of  these  errors. 

The  temporary  statute  of  September  30,  J 861  {Mycrs^ 
Supplement^  424),  which  was  of  only  two  years'  duration, 
was  enacted  to  remedy  this  precise  defect  in  such  pro- 
ceeding, and  being  found  so  beneficial  in  its  operation 
by  the  subsequent  enactment  of  January  12,  1866  {same 
booky  750),  it  was  revived  and  made  permanent,  and  en- 
acted as  part  of  chapter  86,  Revised  Statutes;  and  as 
said  by  this  court  in  Boyce  and  wife  vs,  Sinclair  (3  Bushy 
264),  it  was  made  a  permanent  policy,  after  sufficient 
experience,  for  the  purpose  of  remedial  justice,  and  to 
correct  the  evils  of  a  too  rigid  judicial  construction  of 
the  rigid  enactment  found  in  said  chapter  86. 

This  statute  could  only  answer  the  real  objects  of  its 
enactment  by  giving  it  both  a  retroactive  and  prospective 
operation.  It  disturbed  no  vested  interest,  conflicted  with 
no  equitable  right,  but  only  gave  the  chancellor  power  to 
inquire  into  the  defects  in  such  proceedings,  and  to  ascer- 
tain whether  it  would  be  equitable  to  uphold  the  sale; 
and  if  so,  then,  upon  proper  proceedings,  to  mature  and 
perfect  the  title ;  in  other  words,  it  only  gave  the  chan- 
cellor power,  when  he  ascertained  that  it  would  be  right 
to  sustain  the  sale,  to  secure  to  the  purchaser  the  land 
he  bought,  and  to  the  ward  the  price  bid,  and  thereby 
prevent  ii\justice  to  either  party. 

If  the  allegations  of  this  petition  be  true,  and  so  they 
must  be  regarded  on  demurrer,  there  can  be  no  doubt 
but  the  chancellor  should  perfect  the  title  and  compel 
the  purchaser  to  abide  his  contract. 
VOL.  IV — 34 
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Wherefore,  the  judgment  setting  aside  the  sale  is  re* 
versed,  with  directions  to  overrule  the  demurrer  to  said 
amended  petition,  and  to  ascertain  the  facts  therein 
alleged,  and  for  further  proceedings  consistent  herewith. 


CASE  61-s-PBTITION  ORDINARY— FEBRUARY  4. 

Kennedy   vs.   Asheraft. 

▲PPBAL   PBOM   LABUB  OIRCVIT  COUBT. 

1 .  A  mare  was  borrowed  to  ride  about  three  miles,  and  fnstead  of  doing 
BOf  the  borrower  put  her  in  a  buggy  and  drove  her  twelre  or  roorteen 
miles,  where  she  was  watered;  put  in  a  stable  and  fed,  withoat 
any  attention  or  care  on  the  part  of  the  borrower.  The  mare  was 
found  dead  next  morning  in  the  stable.  The  owner  recorered  a  judg- 
ment in  the  circuit  court  for  the  value  of  the  mare.  That  judgment 
is  affirmed.  See  the  opinion  for  a  review  of  the  law,  facts,  and  in- 
structions given  and  refused  in  the  circuit  court. 

t.  A  borrower  is  liable  for  any  neglect  whatever  in  care  and  use.  Be  it 
bound  to  extraordinary  diligence,  and  is  responsible  for  slight  neg- 
lect. (Story  on  BailmenUy  sees*  237,  239.)  He  ought  to  exert  all 
possible  care,  such  as  the  most  careful  apply  to  their  own  affairs;  and 
he  is  liable  not  only  for  slight,  but  for  the  slightest  fault.     (Pothier.) 

3.  The  borrower  of  a  mare  to  ride  about  three  miles,  instead  of  doing  so, 

became  a  bailee  in  his  own  wrong  by  putting  her  in  a  buggy  and 
driving  her  twelve  or  fourteen  miles.  The  mare  having  died  whilst 
thus  in  possession  of  the  bailee  in  his  own  wrong,  be  is  liable  for  her 
value,  unless  he  makes  it  clearly  appear  that  the  loss  resulted  inev- 
itably from  causes  disconnected  with  the  improper  use  and  bailment. 

4.  Whether  the  relation  between  the  illegal  act  and  the  damage  sustained 

was  sufficiently  proximate  to  create  a  liability  on  the  part  of  the 
wrong-doer,  and  to  sustain  the  action,  '*  has  been  treated  as  a  question 
of  law  to  be  decided  by  the  courts  and  not  as  a  question  to  be  deter- 
mined by  the  jury  after  determining  the  facts  by  which  the  relation 
is  demonstrated." 
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M.  H.  CoFER)  For  Appellant, 

CITED— 
Jones  on  Bailments^  6,  7,  22. 
18  B,  Mon,y  7 ;  Jackson  vs,  Robinson, 
Story  on  Bailments,  sees.  412,  413. 
Potkier  on  Obligations,  143,  627. 
6  Bing,,  716  ;  Davis  vs.  Garnett. 
12  B.  Mon.,  410 ;  King  vs.  Shanks. 

W.  B»  Read,  For  Appellee, 

CITED— 
1  Parsons  on  Contracts,  p.  591,  note. 

CH^F  JlfSTItlE  WILLIAMS  dblitbbbd  thb  opinion  op  thb  court: 

Appellant  borrowed  from  appellee  a  mare  to  ride 
some  three  mile^  in  the  country,  and  instead  of  doing 
0O,  put  the  mare  in  a  buggy,  and  drove  her  some  twelve 
or  fourteen  miles,  to  a  neighboring  town,  taking  with 
him  another  man.  The  mare  was  unharnessed  by  the 
landlord,  and  ridden  down  to  water  by  his  son,  a  small 
boy,  and  then  put  into  the  stable  and  fed,  without  any 
attention  or  care  by  the  appellant,  and  next  morning  was 
found  dead,  being  much  swollen,  which,  in  the  opinion  of 
several  witnesses,  indicated  that  her  disease  was  colic. 

Upon  trial,  the  jury  found  the  value  of  the  mare  for 
appellee,  and  the  court  having  refused  a  new  trial,  this 
appeal  seeks  a  correction  of  alleged  errors. 

If  there  were  no  reversible  -errors  in  the  instructions 
when  applied  to  the  evidence,  the  judgment  must  stand. 

By  the  first  instruction,  the  jury  were  directed,  that  if 
the  letting  was  a  loan,  and  not  a  hiring,  "  the  defendant 
wovld  be  liable  for  any  neglect  whatever  in  the  use  and  care  of 
the  animal. "^^ 

In  Story  on  Bailments  {sec.  237)  it  is  said :  "As  the 
loan  is  gratuitous,  and  exclusively  for  the  benefit  of  the 
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borrower,  he  is,  upon  the  common  principles  of  bailment 
already  stated,  bound  to  extraordinary  diligence ;  and,  of 
course,  he  is  responsible  for  slight  neglect  in  relation  to  the 
thing  loaned." 

Pothier  says,  that  it  is  not  sufficient  for  the  borrower  to 
exert  the  same  ordinary  care  which  fathers  of  families 
are  accustomed  to  use  about  their  own  affairs ;  but  that 
he  ought  to  exert  all  possible  care,  such  as  the  most  careful 
persons  apply  to  their  own  affairs ;  and  that  he  is  liable 
not  only  for  slight,  but  for  the  slightest  fault. 

Again,  Story  \scc,  239)  says :  "  What  shall  be  deemed 
slight  neglect  or  want  of  extraordinary  diligence,  must 
depend  upon  the  particular  circumstances  of  each  case.'* 

The  court  was  therefore  right  in  saying  to  the  jury 
that  the  "  defendant  would  be  liable  for  any  neglect ;  and 
if  they  believed  the  death  of  the  mare  resulted  from  any 
degree  of  improper  usage  or  want  of  attention,  they  ought  .to 
find  for  plaintiff." 

By  the  second  instruction,  the  jury  were  directed,  that 
if  the  letting  was  on  hire,"  the  defendant  was  only  bound 
to  use  and  feed  and  attend  to  her,  with  such  care  as  a 
man  of  oi^dinary  prudence  would  bestow  on  his  own  prop- 
erty of  the  like  kind  under  such  circumstances ;  and  if 
the  defendant  did  bestow  such  ordinary  care  and  diligence 
in  the  use  and  care  of  the  mare,  they  ought  to  find  for 
defendant."  This  instruction,  though  not  so  pertinently 
worded  as  might  have  been,  yet  evidently  means,  that 
if  the  defendant  used  and  cared  for  the  mare  with  as 
much  diligence  as  is  common  with  men  of  ordinary  pru- 
dence and  discretion,  then  the  law  was  for  defendant, 
and  does  not  bring  the  case  within  the  rule,  as  recognized 
by  this  court  in  Jackson  vs.  Robinson  (18  B,  M,,  7),  where- 
in the  lower  court,  in  a  case  of  bailment  for  the  mutual 
benefit  of  both  parties,  instructed  the  jury  to  find  for 
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plaintiff,  if  the  defendant  was  guilty  of  greater  negli- 
gence than  a  prudent  man  would  be  ordinarily  guilty  of," 
which,  in  effect,  told  the  jury  that  the  defendant  was 
responsible  for  such  ordinary  care  as  positively  prudent 
men  would  have  taken  of  such  property  under  alike  cir- 
cumstances, instead  of  saying  he  was  only  liable  for  such 
ordinary  care  as  ordinarily  prudent  men  would  have  exer- 
<5ised  under  such  circumstances ;  or,  otherwise,  to  use  the 
direct  language  of  the  court, "  such  as  was  usual  with  the 
common  run  of  men,^^  and  which  rule  of  raeponsibility  was 
improperly  applied  to  such  a  bailment.  We  regard  this 
second  instruction  as  tantamount  to  what  this  court  re- 
cognized as  the  correct  rule  of  responsibility  in  bailments 
for  the  mutual  advantage  of  the  parties. 

The  fourth  instruction  directed  the  jury,  that  if  the 
defendant  borrowed  the  mare  to  ride  two  or  three  miles 
in«  the  country,  and  that  he  drove  her  in  a  carriage  some 
twelve  or  fourteen  miles,  and  that  whilst  at  the  town  of 
New  Haven  the  mare  died,  tlfat  "  the  defendant  is  liable  for 
her  value.^^ 

It  is  urged  that  this  made  the  defendant  liable  at  all 
events,  though  the  death  may  have  resulted  from  natural 
causes,  and  would  have  occurred  even  if  used  precisely 
as  was  expected,  or  not  used  at  all,  and  perhaps  may 
technically  be  liable  to  such  objection ;  but  when  applied 
to  the  facts  of  this  case,  could  not  have  misled  the  jury. 
H^d  there  been  evidence  indicating  that  the  death  was 
from  natural  causes,  which  must  have  occurred  at  any 
rates,  there  would  have  been  potency  in  the  objection. 
Whilst  some  authors  suggest  such  a  loss  resulting  inev- 
itably from  causes  disconnected  with  the  improper  use 
and  bailment,  or  perhaps  forming  an  exception  to  the 
general  liability  of  a  bailee  in  his  own  wrong,  but  which 
none  say  has  ever   been   yet  settled  as  a   rule,  it  must 
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clearly  appear  that  such  was  the  case,  as  this  court,  Id 
Kelly  vs.  White  (17  B.  Mon,^  141),  held,  in  relation  to  an 
instruction  of  similar  import,  ''the  instruction  then  if 
right  so  far  as  relates  tp  this  case,  and  the  error,  if  any, 
could  not  have  been  prejudicial."  The  court  therein  fur- 
ther says,  whether  the  relation  between  the  illegal  act 
and  the  damage  sustained  was  sufficiently  proximate  to 
create  a  liability  on  the  part  of  the  wrong-doer,  and  to 
sustain  the  action,  "  has  been  treated  as  a  question  of  law  to 
be  decided  by  t/ie  court,  and  not  as  a  question  to  be  deter- 
mined by  the  jury  after  determining  the  facts  by  which 
the  relation  is  demonstrated." 

If  this  be  correct,  we  cannot  say,  in  view  of  all  the 
facts  developed,  that  the  court  erred  in  determining  that 
the  death  of  the  mare,  and  consequent  damages  by  reason 
thereof,  were  sufficiently  approximate  to  render  the  de- 
fendant liable  if  he  was  a  bailee  in  his  own  wrong,  as 
submitted  in  the  first  part  of  the  instruction  for  the  jury 
to  ascertain. 

The  first  instruction  refused,  asked  by  defendant,  was 
substantially  given  in  instruction  No.  2  ;  the  second  re- 
fused instruction  is,  perhaps,  technically  correct  law,  bu^ 
not  applicable  to  this  case,  especially  after  the  court  had 
determined  the  death  of  the  mare  as  sufficiently  proxi* 
mate  to  defendant's  use,  and  made  him  responsible  if 
such  use  was  illegal  and  in  his  own  wrong. 

We  have,  therefore,  failed  to  perceive  any  error  iq 
giving  or  refusing  instructions  as  applicable  to  the  facts 
of  this  case,  hence,  affirm  the  judgment,  with  damages. 
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CASE  62— PETITION  ORDINARY— FEBRUARY  4. 

Morel  vs.  Mississippi  Valley  Life  Insuraijce 
Company, 

APPBAL   PBOM   KBNTON  CIRCUIT  COUBT. 

'A  party,  who  was  insured  against  accidents,  ''inadvertently  put  his  arm  a 
short  distance  out  of  the  window  of  a  railroad  car,  when  his  hand 
came  in  contact  with  a  post  standing  near  the  track  of  the  road, 
whereby  the  middle  finger  of  his  right  hand  was  so  badly  injared  at 
to  render  him  wholly  unable  to  practice  his  profession,  of  surgeon,  for 
the  period  of  twenty-six  weeks  or  more."  Meld — That  the  injury 
was  produced  by  the  fault  of  the  assured,  and  he  thereby  deprived 
himself  of  all  right  to  compensation. 

Wm.  Atwood,  For  AppellaBt, 

CITED— 
1  Bouvier's  Law  Dictionary^  "  Accident.^'* 
6  Hur.  Sf  Nor.  Exc*r  /f.,  546 ;  Hooper  vs.  Accidental 

Death  Ins.  Co. 
21  Penn.  R.j  203;  New  Jersey  Railroad  vs.  Kennard. 
4  Allen  Mass.,  388 ;  Johnson  vs.  Berkshire  M.  F.  Ins. 

Co. 
13  B.  Mon.,  318;  Po\i)ell  vs.  Foreman's  Ins.  Co. 

Caelisls  &  O'Haba,  For  Appellee. 

JUDGE  PETERS  dblitbbbd  thb  opinion  of  thb  codbt: 

Appellant  alleged  in  his  petition,  that  on  the  3d  of 
July,  1867,  he  was  in  the  city  of  Atlanta,  Georgia,  and 
being  about  to  start  to  Kentucky,  he,  in  consideration  of 
twenty-five  cents,  obtained  a  policy  of  insurance  against 
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accidents  from  appellee,  an  incorporated  company,  char- 
tered by  an  act  of  the  General  Assembly  of  Kentucky, 
the  policy  to  continue  a  specified  time,  the  terms  of  which 
are  as  follows :  That  appellee,  in  consideration  of  the 
sum  named,  insured  him  in  the  amount  of  five  thousand 
doHars,  and  promised  to  pay  the  same  to  the  legal  claim- 
ant within  sixty  days  after  proof  that  the  assured,  by 
any  accident  within  the  meaning  of  said  policy,  had 
sustained  any  personal  injury  during  the  term  of  said 
insurance,  and  such  injuries  shall  have  occasioned  death 
within  three  months  after  the  happening  thereof;  or,  in 
case  of  personal  it\juries  within  the  same  period,  by  acci- 
dent not  fatal,  but  causing  total  disability,  the  company 
will  pay  the  assured  twenty-five  dollars  per  week,  for  the 
teun  of  such  disability,  not  exceeding  twenty-six  weeks. 

He  further  alleged,  that  while  performing  said  journey, 
and  before  the  termination  of  the  period  for  which  he 
was  assured,  on  the  railroad  from  Chattanooga  to  Nash- 
ville, he  met  with  an  accident  from  having  "  inadvertent- 
ly" put  his  arm  a  short  distance  out  of  the  window  of 
a  car,  when  his  hand  came  in  contact  with  a  post  stand- 
ing near  the  track  of  the  road,  whereby  the  middle  finger 
of  his  right  hand  was  so  badly  injured  as  to  render  him 
wholly  unable  to  practice  his  profession  of  surgeon  for 
the  period  of  twenty-six  weeks  or  more.  Of  which  inju- 
ry he  made  the  requisite  proof  in  due  time,  gave  notice 
to  appellee,  and  performed  all  conditions  required  by  the 
stipulations  of  said  policy  to  be  performed  by  him,  and 
concludes  with  a  prayer  for  judgment  against  appellee 
for  six  hundred  and  fifty  dollars,  with  interest  from  the  3d 
of  October,  1867. 

A  demurrer  was  filed  to  the  petition  by  appellee,  which 
was  sustained,  and  appellant  having  declined  to  plead 
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further,  his  petition  was  dismissed,  and  he  prosecutes  this 
appeal. 

It  is  apparent,  from  the  statement  in  the  petition,  that 
appellant  put  his  arm  out  of  the  widow  of  the  car,  while 
the  train  was  moving  with  its  usual  velocity,  without  the 
slightest  necessity  for  doing  so;  but,  as  his  own  state- 
ment imports,  he  carelessly  put  his  arm  out  of  the  win- 
dow of  the  car  in  which  he  was  sitting,  and  while  in  that 
position  the  accident  happened. 

The  injury  did  not  result  from  any  of*  the  dangers  com- 
mon to  passengers  on  that  and  other  railroads,  but  re- 
sulted from  the  dangerous  position  in  which  he  had 
needlessly  and  negligently  placed  his  arm — an  injury 
which,  if  not  to  be  expected  from  the  exposed  position 
of  the  hand,  was  at  least  probable. 

If  appellant  had  kept  his  arm  inside  of  the  car,  it  is  per- 
fectly certain  he  would  have  received  no  injury;  and  as  it 
was  produced  by  his  own  fault,  he  thereby  deprived  him-, 
self  of  all  right  to  compensation.  The  demurrer  was, 
therefore,  properly  sustained. 

Wherefore,  the  judgment  is  affirmed. 
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CASE  63— PETITION  EQUITY— FEBRUARY  5. 

Vandiver,   Ac,  vs.   Hodge,  kdmV. 

APPEAL   FBOM   CAMPBELL   CIRCUIT   OOUBT. 

1.  The  act  of  Maj  31,  1865,  to  toke  effect  May  31,  1866  {Myeri  SvppU- 
ment^  295),  providing  that  the  provisiong  of  chapter  63  or  the  Rertoed 
Statntes,  entitled  ^^Limitations  qf  Actions  and  <Sutte,''  shall  extend  to 
and  embrace  all  cases,  whether  the  right  of  action  accrued  before  or 
after  the  Revised  Statutes  took  effect,  a$  it  left  twelve  months /or  suing 
on  pre-existing  causes  of  action^  is  constitutional, 

3.  The  unanswered  plea  of  the  statute, of  limitations,  is  a  prima  /ads  bar 
to  a  judgment  on  notes  executed  in  1848,  for  land,  the  cause  of  action 
having  existed  more  than  fifteen  years  before  the  commencement  of 
the  suit,  and  the  notes  being  secured  by  a  lien  reserved  in  the  convey- 
ance; as  no  action  can  be  maintained  on  the  notes,  the  Hen  cannot  be 
enforced. 

3.  The  lien  reserved  in  a  conveyance  of  land  to  secure  purchase  notes  if 
only  a  mere  security,  a  mere  incident  to  the  debt,  which  is  the  prin- 
cipal, and  cannot  be  enforced  if  the  debt  itself  is  paid  or  barred  by 
time. 

Stevenson  &  Myers,  For  Appellants, 

CITED— 
Civil  CodCy  sec,  161. 
Champerty  act  of  1824,  1  M,  ^  B.,  285, 
15  B,  Mf)n,y  140;  Britton  vs.  Doling, 
\b  B,  Mon.y  636  ;  Conner  vs,  Ragland. 
2  Mct,y  164;  Collins  vs,  Merritt, 
20  iV.  Jf.,  369;  Morrison  vs.  Underwood, 
MSS,  Opin.f  Jan,y  1856;  Brannamann  vs.  Palmer, 
MSS.  Opin.y  Jan,,  1855;  French  vs.  Saile. 
MSS,  Opin,,  Jan,,  1857  ;  Morehead  vs,  Halsell, 
Act  of  May  31,  1805,  Myers'  Supplement,  295. 
2  BtLshy  231 ;  Lockhart  vs.  Yeiser. 
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Geo.  B.  Hodce,  For  Appellee, 

CITED— 
Revised  Statutes,  sec,  8,  chap,  12. 
Act  of  179S— Champerty. 
4  Dana,  135;  Herdy  vs.  Gore. 
3  B,  Mon.;  Breckinridge  vs.  Moore, 
b  J,  J,  M,y  671 ;  Percifull  vs.  Nurd's  heirs, 
7  /.  /.  M,,  299 ;  Ligon  vs.  Alexander. 
1  Ifanay  576 ;  Galloway  vs.  Hamilton. 
3  Dana,  56 ;  Royal  vs.  Miller. 
1  /.  /.  3f.;  401 ;  Pugh  vs.  Bell. 
1  /.  /.  M.,  370 ;  Overstreet  vs.  Bate. 

JUDGE  ROBERTSON  dbliverbd  thb  opinion  of  thh  court: 

On  the  5th  of  September,  1868,  the  appellee,  Hodge, 
as  administrator  of  John  W.  Tibbatts,  deceased,  brought 
this  suit  against  the  appellants  on  three  promissory  notes 
executed  by  them  in  the  year  1848  for  land  sold  and  con- 
veyed by  the  intestate  to  them,  with  a  reservation  of  a 
lien  for  securing  payment.  The  petition  showed  that 
Hodgre  was  qualified  as  administrator  in  August,  1852, 
and  that  the  last  of  the  notes  had  become  due  more  than 
fifteen  years  before  the  institution  of  the  suit,  and  prayed 
for  a  judgment  on  the  notes,  and  an  enforcement  of  the 
lien. 

The  answer,  admitting  the  allegations,  relied  on  three 
defensive  grounds,  the  last  of  which  pleads  the  statute  of 
limitations.  The  circuit  court  sustained  a  demurrer  to 
the  entire  answer,  and  rendered  judgment  for  the  amount 
of  the  notes,  and  also  for  enforcing  the  lien. 

Being  of  the  opinion  that  the  action  is  barred  by  time, 
we  shall  not  consider  either  of  the  other  defenses. 

As  the  retrospective  enactment  of  1865  {Mycrs^  Sup- 
plementy  295)  left  twelve  months  for  suing  on  causes  of 
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action  pre-existing,  it  constitutionally  operates  and  makes 
the  limitation  fifteen  years  in  this  case.  Consequently, 
as  the  administration  and  cause  of  action  had  both  ex- 
isted more  than  fifteen  years  whe«  this  suit  was  com- 
menced, the  unanswered  plea  is  a  prima  facie  bar  to  a 
judgment  on  the  notes.  And  no  action  being  maintain- 
able on  the  notes,  the  lien,  which  is  only  a  mere  security, 
cannot  be  enforced.  There  is  no  express  trust.  The  lien 
is  only  a  peculiar  sort  of  resulting  trust;  and  the  statute 
of  limitations  applies  to  all  implied  trusts.  Besides,  had 
the  trust  been  express,  and  not  within  the  statute,  still  it 
could  not  be  enforced  as  the  mere  incident  to  the  debt, 
which  is  the  principal,  if  the  debt  itself  is  paid  or  barred 
by  time. 

Wherefore,  the  judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  overrule  the  demurrer. 


CASE  64— MOTION— FEBRUARY  9. 

Williams  vs.  Smith. 

APPEAL    PBOM    HABRISOir   OIBCUIT  CODRT. 

1.  When  a  sale  of  personal  propertjr,  upon  .which  an  execution  id  levied, 

has  been  suspended,  by  persons  not  defendants  in  the  execution,  as 
provided  by  section  713  of  the  Ciril  Code,  any  equitable  cause  can 
be  shown  against  judgment  on  such  bond,  in  whole,  or  any  part 
thereof. 

2.  When  partnership  property  has  been  levied  on  to  satisfy  an  execation 

against  one  of  the  partners,  a  settlement  of  the  partnership  should  be 
made,  and  only  the  interest  of  that~  partner,  subjected  to  sale,  if  any 
■  interest  remains  to  faim  on  such  settlement. 


Digitized  by 


Google 


WIN-TER    TERM,     1868.  541 


Williams  vs.  Smith. 


3.  It  is  the  duty  of  the  sheriff  lerying  on  joint  property,  to  satisfy  the 
separate*  debt  of  one  of  the  owners,  first  to  notify  in  writing  the 
other  joint  owners,  and  if  they  fail  to  give  the  officer  notice  of  their 
claim,  as  required  by  the  act  of  February  12,  1858  (Myers'  Code^  p\ 
202),  he  may  then  prooeed  to  advertise  and  sell  the  property  so  levied 
upon.  If  the  other-joint  owners  suspend  the  sale  by  executing  bond 
as  authorized  by  section  713  of  the  Civil  Code, -this  will  be  deemed  as 
&  waiver  of  the  notifications  prescribed  in  said  act,  and  the  cause  may 
be  finally  disposed  of  upon  equitable  principles. 

John  S.  Boyd,  .       For  Appellant, 

CITED— 
18  B,  Man,,  663  ;   Watson  vs.  Gabby, 
Civil  Code,  sec,  484. 

W.  W.  Trimble,  For  Appellee, 

CITED— 
8  B,  Mon.y  485;   White  vs.  Woodioard, 
18  B.  Mon.y  663;   Watson  vs.  Gabby, 
Civil  Code,  sec,  202. 

CHIEF  JUSTICE  WILLIAMS  deliv«rbi>  thb  opinion  or  thb  court: 

Appellee  having  an  execution  against  Redmon,  the 
officer  levied  it  upon  some  cattle  which  Hinde,  Drake  & 
Co.  claimed  to  own,  and  they  executed  a  claimant's  bond, 
with  appellant  as  their  security,  under  section  713,  Civil 
Code. 

Smith,  upon  proper  notice,  prayed  judgment  against 
the  obligors  in  the  bond,  whereupon  the  issue  was  sub- 
mitted to  the  court,  which  rendered  judgment  thereon  for 
eight  hundred  and  forty  dollars,  with  interest  and  costs 
and  ten  per  cent,  damages,  which  appellant  seeks  to  re^ 
verse. 

The  evidence  sufficiently  establishes  that  Redmon  being 
insolvent,  and  his  wife  owning  an  undivided  half  of  forty 
acres  of  land,  on  which  was  established  a  distillery  and 
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fixtureB,  and  Mrs.  Hinde  owning  the  other  half,  it  was 
agreed  between  Mr.  Hinde,  her  husband,  Drakie,  and  Mrs. 
Redmon,  to  make  a  partnership  for  distilling  purposes ; 
that  Mrs.  Redmon  was  to  furnish  one  half  the  distillery 
and  fixtures,  and  have  one  third  the  profits,  and  bear  the 
same  part  of  the  losses,  and  that  Hinde  and  Drake  were 
to  furnish  the  other  part  of  the  machinery,  fixtures,  <&c., 
and  the  means  to  carry  it  on,  and  have  two  thirds  the 
profits,  and  bear  a  pro  rata  of  losses.  Mr.  Redmon  was 
to  conduct  the  business  without  salary. 

That  he  (Redmon)  took  out  license  from  the  proper 
revenue  ofiicer  of  the  United  States  in  his  own  name, 
to  conduct  the  business,  which  he  says  was  done  in  order 
to  give  the  firm  the  benefit  of  his  trade-marks  in  the 
market,  he  being  well  known  as  a  manufacturer;  that 
the  firm  furnished  him  with  thirty-five  dollars  to  pay  in 
advance  on  said  cattle,  and  he  gave  his  individual  note 
for  the  balance,  which  the  firm  afterwards  paid ;  and 
that  the  establishment  had  sunk  one  thousand  four  hun- 
dred dollars  instead  of  makipg  profit ;  that  slopping  cat- 
tle was  a  means  of  profit. 

The  sheriflT's  return  on  the  execution  shows  that  nz- 
teen  head  of  cattle  were  levied  on,  and  forthcoming  bond 
executed,  December  23,  1867,  by  Hinde,  Drake  &  Co., 
with  Williams  as  security ;  the  bond  bears  the  same 
date,  but  the  number  of  cattle  is  left  blank,  nor  is  their 
value  specified.  The  certificate  of  the  three  appraisers 
of  same  date  shows  they  appraised  twenty-eight  cattle, 
levied  on  under  said  execution,  at  eight  hundred  and 
forty  dollars. 

It  may  well  be  doubted  whether  this  bond,  being  so 
defective,  would  at  all  authorize  a  judgment  on  motion, 
aa  a  statutory  obligation,  whilst  no  doubt,  as  a  common 
law  obligation,  it  would  sustain  a  common  law  action, 
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nr  its  eqaivalent  proceeding,  under  the  Civil  Code ;  but 
if  regarded  as  a  good  statutory  bond,  the  judgment  is 
atill  erroneous.  By  section  484,  Civil  Code,  in  chapter 
on  Bumipary  proceedings,  including  various  specified 
causes,  "  and  in  all  other  cases  specially  authorized  by  slat" 
tite,"  it  is  provided,  that  "the  motion  shall  be  heard,  and 
determined  without  written  pleadings,  and  judgment  given 
according  to  law  and  the  rules  of  equity ^ 

The  suspension  of  execution  sales  of  personal  prop- 
erty by  claimants  other  than  the  execution  debtor,  is 
provided  by  section  713,  Civil  Code ;  and  section  716 
authorizes  the  plaintifi*  to  move  for  judgment  on  such 
bond.  Under  these  several  provisions  there  can  be  no 
doubt  but  that  any  equitable  cause  can  be  shown  against 
judgment  on  such  bond,  in  whole  or  part,  in  connec- 
tion with  the  statute  of  February  12,  1858.  Tested  by 
the  rules  of  equity,  the  plaintiff  in  this  execution  was 
only  entitled  to  have  one  third  of  this  property  sold, 
because  the  joint  and  undivided  interest  of  Hinde  and 
Drake  was  not  subject  to.  be  sold  for  Redmon's  debt; 
and  the  other  interest  could  only  be  sold  because  there 
is  nothing  in  the  record  to  show  that  Mrs.  Redmon  had 
either  a  separate  estate,  or  had  been  authorized  to  trade 
as  a  feme  sole  under  our  statute  of  February  14,  1866 
{Myers*  Supplement^  728).  Then,  regarding  the  interest  of 
Mrs.  Redmon  as  inuring  to  the  benefit  of  her  husband, 
a  settlement  of  the  partnership  should  be  made,  and  only 
his  interest  subjected,  if  there  remained  any  interest  in 
these  cattle  to  him,  especially  since  the  enactment  of 
February  12,  1858,  Civil  Code  {page  1202),  which  makes 
it  the  duty  of  the  sheriff,  wben  levying  upon  joint  prop- 
erty to  satisfy  the  separate  debt  of  one  of  the  owners, 
first  to  notify  in  writing  the  other  joint  owners,  and  then, 
if  they  fail  to  so  notify  him  for  fifteen  days,  he  may  pro- 
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ceed  to  sell.  In  thin  case,  however,  it  does  not  appear 
where  Hinde,  one  of  the  partners,  resided.  Drake,  the 
other,  was  a  non-resident;  but  as  the  claimants  gave 
their  bond,  all  these  notifications  may  be  deeme4  waived, 
and  the  cause  to  be  finally  disposed  of  upon  equitable 
principles.  Nor  does  the  case  of  Watson  vs.  Gabby  (18 
B  Mon,^  660)  conflict  with  these  views,  as  it  was  de- 
cided anterior  to  this  last  enactment;  and  besides,  sec- 
tion 484,  Civil  Code,  is  not  referred  to  therein,  and  must 
have  either  been  overlooked  or  since  enacted  ;  and  the 
case  of  White  vs.  Woodward  (8  B,  Mon,,  484)  sustains  the 
principles  of  this  opinion.  But  however  this  may  be, 
we  ,are  satisfied  now,  that,  under  these  various  enact- 
ments and  provit^ions  of  the*.  Code,  this  case  should  be 
decided  upon  equitable  principles,  even  when  a  jury  is 
called  to  determine  whether  or  not  the  defendant  in  the 
execution  is  interested  in  the  property  sought  to  be  sub- 
jected to  the  sale. 

Where fore^  the  judgment  is  reversed,  with  directions 
for  further  proceedings  consistent  herewith. . 
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CASE  65— PETITION  ORDINARY— FEBRUARY  11. 

Bradford  vs.  McKibben. 

▲PPBAL   FROM    BBACKBN    CIRCUIT   COURT. 

If  a  dog  is  found  roaming  on  a  neighbor's  premises  withoat  the  presence  of 
bis  owner  or  keeper,  whatever  and  however  innocent  may  be  the 
temptation  of  the  dog,  his  life  is  forfeited  if  the  owner  of  the  prem- 
ises on  which  be  is  fonnd  exacts  the  penalty,  and  chooses  to  execute 
the  sentence.     (Act  of  January  31,  1865,  Myen^  Supplement,  189.) 

* 

W.  C.  &  T.  F.  Marshall,  For  Appellant. 

Harrison  Taylor,  For  Appellee, 

CITED— 
Revised  Statutes y  section  10,  chapter  9,  1  Stanton,  223. 
Myers''  Supplement^  p,  189. 

JUDGE  PETERS  delivbred  thb  opinion  of  the  court: 

The  language  of  the  statute  is  very  broad,  making  it 
lawful  for  any  person  to  kill,  or  cause  to  be  killed,  any 
dog  which  he  may  find  roaming  at  large  on  his  premises 
without  the  presence  of  the  owner  or  keeper  of  such  dog; 
and  it  shall  be  further  lawful  for  any  person  at  any  time 
to  kill,  or  cause  to  be  killed,  any  dog  which  may  be,  or 
may  have  been,  found  killing,  worrying,  or  injuring  any 
sheep  or  lambs;  and  when  any  person  is  sued  for  the  kill- 
ing of  a  dog,  and  his  defense  is  under  this  act,  he  shall 
be  a  competent  witness  to  prove  the  same.  {Myers^  Sup- 
plement,  p,  189.) 
VOL.  rv — 35 
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Whatever  may  be  the  temptations,  therefore,  to  entice 
a  dog  from  home  without  the  presence  of  his  owner  or 
keeper,  even  though  it  be  for  the  propagation  of  his 
species,  his  innocence  is  no  protection  to  him ;  if  he  is 
found  roaming  on  a  neighbor's  premises  without  the 
presence  of  his  protector,  his  life  is  forfeited,  if  the  own- 
er of  the  premises  on  which  he  is  found  will  exact  the 
penalty,  and  chooses  to  execute  the  sentence.  As  the 
excuse  alleged  for  this  dog's  absence  from  home  is  not 
inserted  in  the  statute,  and  made  so  to  operate,  the 
court  has  no  power  to  give  effect  to  it;  and  the  court 
below  did  not  err  in  refusing  to  permit  appellant  to 
prove  the  existence  of  the  temptation  to  invite  the  dog 
to  leave  his  home. 

The  instruction  to  the  jury  (and  there  was  but  one 
given)  is  in  the  language  of  the  statute,  and  without 
objection. 

Wherefore,  the  judgment  must  be  affirmed. 
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CASE  66— PETITION  EQUITY— FEBRUARY  11. 

Malchus  vs.  District  of  Highlands. 

APPBAL   FBOM   OAMPBBLL   CIBOUIT  COUBT. 

.  The  district  of  Highlands  being  authorised  by  legislative  enactment  to  im- 
prove roads  within  said  district,  and  to  levy  special  taxes  on  the  real 
estate  bj  or  through  which  such  roads  may  pass,  to  pay  for  the  grad- 
ing, paying,  &c.  {Act  of  February  27,  1867.)  Said  act  is  held  to  be 
constitutional,  and  the  levy  of  a  tax  on  the  land  abutting  on  the  roads 
thus  improved,  rated  by  the  number  of  acres  of  each  owner's  tract, 
is  sustained  as  approaching  equality  as  nearly  as  specific  taxation 
may  be  expected  to  approximate  it;  and  that  it  cannot  be  adjudged 
as  unconstitutional  for  invidious  or  unjust  inequality. 

E.  W.  Hawkins,  For  Appellant, 

CITED— 
Sec.  4,  act  incorporating  the  district  of  Highlands, 
3  Comstocky  401 ;  Powell  vs.  Tuttle. 

J.  R.  Hallam,  For  Appellee, 

CITED— 
Session  Acts,  1867,  vol.  2,  pp.  43-4. 
13  B.  Mon.y  29;  Slack  vs.  MaysvUle  and  Lexington 
Railroad  Company. 

JUDGE  ROBERTSON  dblivbbbd  tbb  opinion  or  thb  ooubt: 

A  legislative  enactment  of  February  27th,  1867,  incor- 
porated a  small  suburban  community  back  of  Newport, 
Kentucky,  called  "  The  District  of  Highlands,"  and  au- 
thorized its  trustees  "  to  grade  and  pave  or  macadamize 
with  rock  or  gravel  any  public  road  passing  through  or 
into  said  district,  within  the  limits  thereof;  and,  with  the 
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assent  of  two  thirds  of  the  owners  of  the  real  estate  hy  or 
through  which  any  such  road  may  pass  (to)  levy  special 
taxes  on  such  real  estate  to  pay  for  such  grading  and 
paving  or  macadamizing.''  ' 

Under  that  authority,  a  road  called  Mount  Vernon 
Avenue  was  graded  and  macadamized,  and  a  tax  to  pay 
for  that  improvement  was  imposed  on  the  owners  of  land 
abutting  it,  rated  by  the  number  of  acres  of  each  owner's 
tract.  According  to  that  standard,  the  appellant's  share 
of  the  burthen  was  two  hundred  and  fifty-two  dollars. 
Refusing  to  pay,  this  action  was  brought  to  enforce  pay- 
ment, which  the  court  adjudged  against  him. 

The  constitutional  authority  delegated  to  this  incorpo- 
rated community  to  tax  itself  for  its  own  local  improve- 
ments has  long  been  recognized  by  this  court. 

An  unanimous  petition  authorized  the  improvement  as 
afterwards  made  in  this  case,  and,  consequently,  author- 
ized the  taxation  to  pay  for  it,  unless  the  mode  of  assess- 
ment be  unequal. 

The  charter  is  not,  in  any  respect,  inconsistent  with  the 
Constitution.    , 

Although  the  entire  road  from  the  Alexandria  turnpike 
to  Twelve  Mile  turnpike,  crossing  the  Jamestown  road,  is 
called  the  "  Highland  Avenue,"  yet,  so  much  of  it  as  lies 
between  the  turn  and  the  Alexandria  turnpike  is  more 
specifically  called  "  Mount  Vernon  Avenue." 

The  requisite  majority  of  the  owners  of  land  on  the 
Mount  Vernon  Avenue,  including  the  appellant,  petitioned 
for  the  macadamization  of  that  section  of  the  Highland 
Avenue ;  and  the  like  majority  of  land-holders  on  the 
other  section  also  petitioned  for  the  like  improvement  of 
that  section.  This  was  an  implied  authority,  according 
to  the  charter,  to  tax  the  owners  on  each  section  for  the 
cost  of  the  improvement  of  his  section. 
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The  fact  that  the  contract  for  the  improvements  thus 
authorized  was  made  for  macadamizing  Highland  Ave- 
nue, including  each  section,  does  not  affect  the  liability 
of  the  owners  on  the  Mount  Vernon  section  to  the  tax 
for  the  work  done  on  that  section.  Nor  is  the  comple- 
tion of  the  other  section  essential  to  that  liability.  And 
we  see  no  ultimate  or  substantial  inequality  in  taxing  by 
the  acre,  nor  by  the  acre  of  each  owner's  entire  tract. 
The  improvement,  which  might  not  enhance  the  value  of 
houses,  may,  and  probably  will,  increase  the  value  of 
each  acre  of  the  land  of  each  corporator.  The  tax,  as 
imposed,  is  not  without  precedents  in  State  taxation,  and 
seems  to  approach  equality  as  nearly  as  specific  taxation 
may  be  expected  to  approximate  it,  and  cannot  be  ad- 
judged unconstitutional  for  invidious  or  unjust  inequal- 
ity. 

Wherefore,  perceiving  no  available  error  in  the  judg- 
ment, it  is  affirmed. 
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CASE  67— MOTION— FEBRUARY  11. 

Sparks  vs.  Shropshire. 

APPIAL   PSOM   BOURBON  CIRCUIT  COURT. 

1.  A  forthcoming  bood  executed  bj  a  third  party,  recited  "it  being  lA# 

property  o/*"  the  execution  d^endant.  This  recital  is  an  admission 
that  the  execution  defendant  was  the  owner  of  the  property,  and 
as  the  bond  suspended  the  sale  by  the  sheriff  and  prevented  a  levy 
on  any  other  property,  the  admission,  without  any  proof  of  fhind  or 
mistake,  must  be  deemed  as  an  estoppel  against  any  claim  or  proof 
that  such  third  party  was  the  owner  of  the  property. 

2.  A  third  party,  executing  a  forthcoming  bond  for  property  levied  on, 

reciting,  "it  being  the  property  of"  the  execution  defendant,  cannot, 
without  proof  of  fraud  or  mistake,  assert  ownership  and  claim  to  such 
property  by  executing  a  claimant's  bond,  and  thereby  prevent  judg- 
ment against  him  on  his  forthcoming  bond. 

A.  H.  Ward,  For  Appellant, 

CITED— 
Revised  Statutes^  sec.  1,  1  Slant.,  479. 
Civil  Code,  713. 

1  Greerdeafs  Ev.,  sec.  207,  p.  315,  note  2. 
4  Mon.,  370 ;  Hazelrig  vs.  Hill. 

2  Slarkie,  30. 

2  Littell,  209 ;   Camp  vs.  Bennett. 

J.  F.  Robinson,  For  Appellee. 

JUDGE  ROBERTSON  dblivbbbd  thb  opinion  op  the  court: 

On  the  24th  of  November,  1864,  an  execution  in  favor 
of  Wesley  Sparks  against  Ansel  C.  Shropshire,  for  four 
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hundred  and  forty-seven  dollars  and  eighty-four  cente, 
with  interest  from  the  7th  of  April,  1869,  was  levied  ott 
thirty  fat  hogs  then  in  the  possession  of  the  debtor.  On 
the  25th  of  the  same  month,  Frank  Shropshire  as  prin- 
cipal, and  John  W.  Carter  as  his  surety,  executed  the 
following  forthcoming  bond:  ^We,  Frank  Shropshire, 
claiming  to  be  principal,  and  John  Carter,  surety,  bind 
ourselves  that  the  property  mentioned  in  the  following 
schedule — thirty  fat  hogs — shall  be  forthcoming  at  the 
residence  of  John  Carter,  on  the  5th  day  of  Decemh^ 
next,  by  the  hour  of  twelve  o'clock  in  the  day,  it  being 
the  property  of  Ansel  C.  Shropshire,  levied  on  by  C.  S. 
McMillan,  deputy  sheriff  of  Harrison  county,  under  am 
execution  in  favor  of  Wesley  Sparks,  and  against  sail 
Ansel  C.  Shropshire,  which  issued  from  the  Harrison  oir- 
cuit  court.  Witness  our  hands  this  25th  day  of  Novem- 
ber, 1664. 

'*  Frank  Shrofshirk, 
"John  W.  Carter. 
"Att:  C.  S.  McMillan,  S.  H.  C." 

On  the  same  day,  Ansel  C.  Shropshire  sold  the  same 
hogs  to  John  Carter. 

Three  days  afterwards,  to-wit :  on  the  28th  of  Novem- 
ber, 1864,  Frank  Shropshire,  with  J.  M.  Kembrough  as  his 
surety,  executed  a  claimant's  bond,  and,  consequently,  the 
hogs  were  never  delivered  to  the  sheriff. 

On  written  motion  and  notice  for  statutory  judgment 
on  the  claimant's  bond,  a  jury,  on  an  issue  involving  the 
right  of  property,  returned  a  verdict  in  favor  of  Frank 
Shropshire,  on  which  the  circuit  court  rendered  judgment 
in  bar  of  the  motion. 

On  this  appeal  from  that  judgment  the  decisive  ques- 
tion is,  whether  the  recital  in  the  forthcoming  bond,  of 
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ownership  by  A.  C.  Shropshire,  operates  as  an  estoppel 
against  any  evidence  to  prove  that  Frank  Shropshire  was 
then  the  owner  of  the  hogs. 

We  cannot  consistently  interpret  the  recital  otherwise 
than  as  an  admission  that  A.  C.  Shropshire  owned  the 
hogs;  and,  therefore,  as  the  bond  suspended  a  sale  by  the 
sheriff,  and  prevented  a  levy  on  any  other  property,  the 
admission  by  deed,  without  any  proof  of  fraud  or  mistake, 
must  be  deemed  an  estoppel,  as  urged  by  the  appellant 
at  the  threshold  of  the  trial. 

The  circuit  court,  therefore,  erred  in  admitting  testi- 
mony intended  to  prove  that  the  appellee,  F.  Shrop- 
«hire,  and  not  A.  C.  Shropshire,  was  the  owner  of  the 
^ogs  levied  on.  Without  that  testimony,  there  would 
have  been  no  pretext  for  the  verdict. 

Wherefore,  the  judgment  is  reversed,  and  the  cause 
remanded  for  a  re-trial,  according  to  the  principle  of  thfo 
opinion. 
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CASE  68— TRAVERSE— FEBRUARY  13. 

Burchett  vs.  Blackburn. 

APPEAL    FROM    FLOYD*  CIRCUIT   COURT. 

1 .  The  traverse  to  an  inqaisition,  on  a  warrant  of  forcible  entry,  before  a 

justice,  is  required  to  be  filed  within  three  days  after  the  inquisition. 
If  not  filed  within  the  prescribed  time,  and  boud  fur  an  appeal  is  exe- 
cuted, it  cannot  be  filed  in  the  circuit  court,  nunc  pro  tunc. 

2.  The  required  traverse  is  the  only  prescribed  mode  of  appealing,  and  is 

necessary  to  give  jurisdiction  to  the  circuit  court,  to  retry  the  truth 
of  the  inquisition  held  before  the  justice  in  the  country.  The  recitals 
in  the  bond  might  be  presumptive  evidence  of  the  filing  of  the 
traverse,  in  the  absence  of  any  opposing  fact  or  testimony. 

3.  Unless  the  traverse  is  filed  within  the  three  days,  the  justice  is  required 

to  enforce  his  judgment.  A  subsequent  traverse  would  not  suspend 
the  judgment,  nor  give  jurisdiction  to  the  circuit  court  to  try  the 
truth  of  the  inquisition. 

R.  T.  Burns,  For  Appellant, 

CITED— 
Civil  Code,  sees.  161,  513,  73. 
1  Dana,  527 ;    Wayman  vs,  Taylor, 
4  Dana,  517 ;  4  Dana,  596. 

John  Harkins,  For  Appellee, 

CITED— 
Civil  Code,  see,  509. 
1  Dana,  528 ;   Wayman  vs.  Taylor. 

JUDGE  ROBERTSON  dbliverid  tab  opinion  of  thb  court: 

The  appellant,  without  filing  a  formal  traverse  of  an 
inquisition  against  him  on  a  warrant  of  forcible  entry, 
executed  a  statutory  bond,  and  took  the  case  to  the  cir- 
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cait  court,  which,  on  motion  by  the  traversee,  dismissed 
it  for  want  of  an  express  traverse  before  the  country 
justice.  On  that  motion  the  appellant  offered  to  file  a 
traverse  nunc  pro  tunc;  and  now,  on  this  appeal,  he 
insists  that  the  recital  in  his  bond  of  the  fact  of  inquisi- 
tion and  traverse,  is  sufficient  evidence  of  a  legal  trav- 
erse; and  if  not,  that  the  court  erred  in  rejecting  his  offer 
to  file  an  explicit  traverse. 

As  decided  by  this  court  in  Wayman  vs.  Taylor  (1  Dana^ 
528),  the  bond  estops  the  traversor  from  denying  that  a 
traverse  had  been  filed  as  required  by  law,  and  might,  as 
against  the  traversee  also,  be  presumptive  evidence  of 
such  filing,  in  the  absence  of  any  opposing  fact  or  testi- 
mony. But,  in  this  case,  the  justice  himself,  and  another 
witness,  testified  that  no  traverse  had  in  fact  been  filed. 

The  required  traverse  is  the  only  prescribed  mode  of 
appealing  to  the  circuit  court,  and,  like  all  other  appeals, 
it  must  make  up  an  express  issue  for  retrial.  The  statute 
does  not  allow  a  traverse  after  three  days  from  the  date 
of  the  inquisition;  and,  unless  it  shall  have  been  filed 
within  that  time,  the  justice  is  required  to  enforce  his 
judgment.  Consequently,  as  no  traverse  was  filed,  the 
judgment  on  the  inquisition  w*as  not  suspended;  and  a 
subsequent  traverse  could  not  suspend  the  judgment,  nor 
give  jurisdiction  to  try  the  truth  of  the  inquisition.  Had 
the  traverse  been  filed  in  time,  without  a  sufficient  bond, 
the  statute  would  have  authorized  the  execution  of  the 
requisite  bond  in  the  circuit  court;  but  there  is  no  such 
authority  for  filing  a  traverse  in  the  circuit  court.  And 
as  the  traverse  is  the  required  foundation  of  the  circuit 
court's  jurisdiction,  and  the  object  of  the  bond  is  only 
security  to  the  traversee,  there  is  good  reason  for  the 
statutory  discrimination  between  the  necessity  and  the 
times  of  filing  them. 
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Then,  the  Code  peremptorily  requiring  the  traverse  to 
be  filled  within  three  days  after  the  inquisition,  or  not, at 
all :  the  circuit  court  did  not  err  in  either  of  its  judgments. 

Wherefore,  the  judgment  of  dismission  is  affirmed. 


CASE  69— PETITION  EQUITY— FEBRUARY  13. 

Eudd,   &c.,   vs.   Woolfolk,   &c. 

APPEAL   FROM   LOUISVILLB  CBANOBBY   COURT. 

1.  The  act  of  January  17,  1854  (2  Stanton^  534],  authorizing  the  members 

of  the  bar  to  elect  chancellors  pro  tempore^  from  time  to  time,  for  the 
Louisville  chancery  court,  as  emergencies  may  require,  is  constitu- 
tionally ralid. 

2.  The  reasons  for  electing  a  special  judge  of  a  circuit  court  or  a  chancellor 

pro  tempore  of  the  Louisville  chancery  court,  and  the  fact  of  taking 
the  required  oath,  shall  be  entered  on  the  order  book.  On  appeal, 
this  order  need  not  be  copied  in  the  record,  but  will  be  presumed  to  be 
correct;  but  when  it  is  copied,  and  thereby  no  qualification  appears, 
the  presumption  of  correctness  is  rebutted. 

3.  Consent  to  the  special  judge  or  chancellor  pro  tempore,  will  be  presumed 

as  between  the  original  parties  to  the  record,  before  the  court  on 
actual  service  of  process,  aud  who  are  not  under  disabilities,  bat 
only  as  to  them.  Consent  cannot  be  presumed  against  parties  only 
constructively  before  the  court,  nor  against  minors  or  married 
women,  nor  against  purchasers,  who  are  not  parties  to  the  original 
record. 

4.  On  the  appeal  of  the  purchasers  of  real  estate  sold  by  order  of  the 

Louisville  chancery  court,  in  a  suit  wherein  sundry  orders  and  the 
judgment  of  sale  were  made  and  rendered  by  special  or  pro  tern, 
chancellors,  the  proceedings  appearing  to  be  irregular,  and  infants 
and  married  women  and  non-residents  being  interested  parties,  and 
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legally  unable  to  consent  or  waive  any  objection  which  they  might 
legally  urge  against  the  election  and  qualification  of  the  pro  tern,  or 
special  chancellors  or  other  irregularities,  the  judgmeut  of  the  chanetU 
lor  confirming  the  tales  and  ruling  the  purcfiasers  to  pay^  w  reverted^ 
with  directions  to  gi?e  either  party  the  right,  within  a  reasonable 
time,  by  proper  pleadings  and  proceedings,  to  cure  any  defects  in  the 
proceedings  and  sales,  or  to  show  any  equitable  reason  why  the  sale 
should  not  be  made  or  confirmed. 

Ba  rnett  &  Edwards, 

Geo.  Weisinoer,  For  Appellants, 

C.  P.  Rudd,  For  Rudds, 

J.  F.  Bullitt,  For  Baker  &  Rubel, 

CITED— 

Act  of  January  17,  1854,  sees,  2,  3,  2  Stanton^  534. 

Revised  Statutes,  article  13,  chapter  27,  1  Stanton,  323. 

1  Bush,  177  ;   Tomppert  vs,  Lithgow, 

3  Greenleaf,  sec,  AlO, 

2  Dana,  270  ;  Coger  vs,  Coger, 
2  Met,,  340 ;  Slone  vs   Slone, 

Constitution  of  Kentucky,  sees,  24,  28,  40,  article  4. 
Civil  Code,  sees.  111,  55,  37,  56,  81,  465. 

4  B,  Mon.,  235 ;  Harcourt  vs,  Rodman, 

8  Dana,  43  ;  Claget  vs.  Blanchard, 

9  Dana,  395 ;  Bank  of  U.  S,  vs.  Cochran. 

12  B,  Mon,,  595;  Madeira^ s  heirs  vs.  Hopkins 

2  Bush  135 ;  Jackson  vs.  McElroy. 

MSS.  Opn,,  June,  1857 ;   Trible  vs.  Chilton. 

8  B.  Mon.,  105;  Benning/ield,  Sfc,  vs.  Reed,  ^. 

4  Dana, ;  Bustard  vs.  Gates. 

Act  of  1796,  1  M.  4-  B.,  sec.  4,  page  743. 
Statute  of  9,  Edward  3d,  I  M.  ^  B,,  page  663. 
Act  of  1792,  subjecting  land  to  execution. 
Act  of  1835,  creating  Louisville  chancery  court. 
Act  of  1839,  Loughborough,  247. 
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I.  &  J.  Caldwell  and 

Barr  &  GooDLOE,  For  Appellees, 

CITED— 

Act  of  January  17,  1854,  2  Stanton,  534. 

2  Duvally  24 ;  Griswold  vs.  Hepburn, 

Constitution  of  Kentucky,  sees,  1 ,  28, 40,  art,  4. 

Constitutional  Debates,  pp.  1096  to  1121. 

2  Howard,  343. 

1  Duvall,  354  ;   Thornton  vs,  McGrath, 

8  B.  JWbw.,  105 ;  Benningjield,  Sfc,  vs.  Reed,  4^. 
Civil  Code,  sec.  37. 

2  ilf£?/.,  340 ;  S/o7i^  vs,  Slone, 

3  -W£^^,  137  ;   Vandever  vs.  Vandever, 

3  Met.,  501 ;  Megowan  vs.  Pennebaker. 

1  Jtf^^,  281 ;   T^rfrf  vs.  Dowd's  heirs. 

4  Dana,  429  ;  Bustard  vs.  Gates. 

7  -B.  M«w.,  62;  Lampton  vs.  Usher^s  heirs. 
12  B.  JWbn.,  472;  Harrison  vs.  Hord. 

2  Howard,  S.  C,  321  ;  Grignor^s  lessee  vs.  Astor. 
2  Danl.  Chan.  Prac,  p..  1279. 

CBIEF  JUSTICE  WILLIAMS  delivered  the  opinion  of  the  court: 

Appellants  having  purchased  a  large  and  valuable  real 
estate  in  Louisville,  sold  by  order  of  a  special  chancellor 
elected  for  the  purpose,  because  the  regular  chancellor 
could  not  sit,  and  many  of  the  preparatory  orders  also 
being  made  by  a  special  chancellor,  refused  to  pay  their 
sale  bonds,  and  on  a  rule  for  them  to  show  cause  why 
the  payments  were  not  made,  they  responded,  alleging 
a  want  of  title  because  of  want  of  power  in  the  special 
chancellor  to  order  a  judicial  sale,  and  because  of  other 
alleged  errors  and  irregularities  affecting  its  validity — 
some  of  the  defendants  who  held  the  legal  title  being 
minors,  others  non-residents,  and  some  married  women. 
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The  want  of  legal  power  in  the  special  chancellor  is 
founded  upon  the  idea  that,  as  to  the  chancery  court  of 
Louisville,  the  Legislature  could  not  authorize  the  elec- 
tion of  a  special  chancellor,  because  not  authorized  by 
section  28,  article  4,  State  Constitution,  which  is  as  fol- 
lows :  "  The  General  Assembly  shall  provide  by  law  for 
holding  circuit  courts,  when,  from  any  cause,  the  judge 
shall  fail  to  attend,  or,  if  in  attendance,  cannot  properly 
preside." 

The  Legislature,  by  an  act  of  January  17,  1854,  2 
Stanton's  Revised  Statutes,  534,  provides  "  that  no  suit 
in  which  the  chancellor  has  equitable  jurisdiction  shall 
hereafter  be  removed  from  the  Louisville  chancery  court 
to  the  Jefferson  circuit  court;  and  when,  from  any  cause, 
the  chancellor  of  said  court  cannot  properly  preside  in 
a  cause,  the  attorneys  of  said  court,  may,  at  the  request 
of  either  of  the  parties^  elect  a  chancellor  pro  tempore  to 
try  said  cause."     * 

It  is  insisted  that  the  Legislature  had  no  constitutional 
authority  for  this  enactment,  because  not  within  the 
authority  of  said  section  28,  article  4,  Constitution,  and 
that,  without  such  special  authority,  neither  the  Legisla- 
ture nor  other  source  can  invest  any  one  with  judicial 
power,  save  by  appointment  in  the  mode  designated  in 
the  Constitution,  whether  this  be  by  appointment  from 
the  Executive,  from  the  Legislature,  or  by  the  people. 

Prom  a  very  early  period  in  the  history  of  Kentucky 
as  a  State,  common  law,  equity,  and  criminal  jurisdic- 
tion had  been  invested  in  the  circuit  courts  of  the  State, 
and  all  exercised  by  the  same  judge,  and  this,  too,  when 
there  was  no  such  thing  as  a  separate  chancery  court  in 
the  State,  as  contradistinguished  from  the  circuit  court ; 
indeed,  the  Louisville  chancery  court  was  the  first  sepa- 
rate court  of  the  kind  organized  in  the  Commonwealth, 


Digitized  by 


Google 


WINTER    TERM,     1868.  559 

Rudd,  ^.,  vs.'  Woolfplk,  kc, 

and  it  was  carved  out  of  the  jurisdiction  of  the  Jefferson 
circuit  court,  to  relieve  it  of  part  of  its  general  jurisdic- 
tion, and  to  that  extent  of  its  vastly  accumulated  and 
increasing  business.  Said  chancery  court  is  recognized 
by  section  40,  article  4,  State  Constitution,  but  "subject 
<  to  repeal,  and  its  jurisdiction  to  enlargement  and  modi- 
fication by  the  General  Assembly,"  thus  still  leaving  it, 
as  originally,  but  a  statutory  court  formed  out  of  the 
jurisdiction  of  the  circuit  court. 

The  circuit  courts  being  of  general  common  law, 
equity,  and  criminal  jurisdiction,  all  the  statutory  courts 
having  general  jurisdiction  of  either  of  these  branches 
may  be  said  to  be  carved  out  of  it ;  and,  therefore,  sub- 
stantially, and  for  every  legal  and  constitutional  pur- 
pose, circuit  courts,  whatever  may  be  their  designation 
by  name  or  cognomen  ;  hence,  when  the  framers  of  the 
Constitution  gave  to  the  Legislature  the  right  to  pro- 
vide by  law  for  the  election  of  special  judges,  or  the 
holding  of  special  circuit  courts  when  the  regular  judge 
was  absent  or  could  not  preside,  it  was  doubtless  meant 
to  include  all  courts  exercising  the  jurisdiction,  or  any 
part  thereof,  of  circuit  courts,  by  whatever  designation 
they  might  be  known.  The  object  of  such  special  pro- 
vision was  to  relieve  the  litigants  of  the  burdens  and 
evils  of  protracting  their  litigation  to  await  another 
judge,  or  to  transfer  their  cause  to  a  distant  court;  and 
as  a  general  elective  system  was  by  this  Constitution 
adopted,  and  for  short  terms,  these  evils  would  greatly 
multiply,  as  frequently  a  very  prominent  practitioner 
would  be  placed  on  the  bench,  leaving  a  large  number 
of  suits  in  which  he  could  not  properly  preside,  because 
of  having  been  engaged  therein  as  an  attorney. 

The  same  reasons  and  evils  would  apply  to  the  Lou- 
isville chancery  court,  as  well  as  other  statutory  courts, 
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which  should  be,  from  time  to  time,  created  to  relieve 
the  accumulated  business  of  the  circuit  courts. 

Looking  at  the  evils  to  be  remedied,  and  the  objects  la 
view,  we  can  hardl}'  suppose  the  convention  attached 
more  importance  to  the  name  than  the  jurisdiction  of  the 
court ;  therefore,  we  construe  the  meaning  of  this  clause 
of  the  Constitution  as  conferring  power  to  provide  by 
law  for  the  election  of  special  judges  for  any  court 
carved  out  of  the  jurisdiction  of  the  circuit  court,  be- 
cause, pro  tantoy  it  is  a  circuit  court,  although  called  by 
another  name. 

We  regard  said  enactment  authorizing  the  members  of 
the  bar  to  elect  special  chancellors,  from  time  to  time,  for 
said  court,  as  emergencies  may  require,  as  constitution- 
ally valid. 

The  records  show  that  the  several  special  chancellors 
were  elected,  but  at  whose  instance,  or  whether  they 
were  sworn,  does  not  appear ;  it  may,  however,  be  pre- 
sumed, at  plaintiff's  instance. 

It  is  argued,  with  much  plausibility,  that,  inasmuch  as 
the  orders  of  appointment  are  copied,  nothing  in  their 
aid  is  to  be  presumed,  as  was  the  case  in  their  total  ab- 
sence in  Slone  vs,  S/one  (2  Met,,  340),  and  Vandever  vs, 
Vandcver  (3  Met.,  137) ;  especially,  as  said  act  of  January 
17,  1854,  requires  the  special  chancellor  to  be  elected  as 
provided  in  chapter  27,  article  13,  1  Stanton's  Revised 
Statutes,  323,  which  provides  that  the  reasons  of  the  elec- 
tion of  a  special  judge,  and  the  fact  of  taking  the  re- 
quired oath,  shall  b^  entered  on  the  order-book.  This 
order,  however,  need  not  be  copied  into  the  record,  but 
will  be  presumed  to  be  correct,  as  this  court  said  in  said 
causes;  but  when  it  is  copied,  and  thereby  no  qualifica- 
tion of  the  special  judge  appears,  the  presumption  of  itfl 
correctness  is  rebutted ;  whilst,  on  the  other  hand,  it  may 


Digitized  by 


Google 


WINTER    TERM,     1868.  561 

Radd,  &Cm  va.  Woolfolk,  &c 

be  argued  that  the  election  and  qaalification  need  not  be 
in  the  same  order ;  nor  is  it  required  that  if  one  of  the 
orders  be  copied,  the  other  must  also  appear,  or  else  its 
existence  will  not  be  presumed.  All  this  reasoning  on 
both  sides  may  be  regarded  as  more  or  less  artificial ;  for 
if  such  orders  do  exist,  it  will  always  be  easy  to  show 
them  ;  and  if  they  do  not,  in  a  direct  proceeding  assail- 
ing the  validity  of  the  sale  by  reason  thereof,  they  can- 
not be  shown. 

But  again,  it  is  said  by  appellees  that  consent  will  be 
presumed,  and  that  an  objection  to  the  special  judge  will 
not  be  heard  for  the  first  time  in  this  court;  and  this  may 
be  regarded  as  the  settled  rule  as  between  the  original 
parties  to  the  record,  before  the  court  on  actual  service  of 
process,  and  who  are  under  no  disabilities,  but  only  as 
to  them ;  for  consent  cannot  be  presumed  against  one  only 
constructively  before  the  court,  nor  against  minors  nor 
married  women,  much  less  can  it  be  presumed  against 
purchasers  who  are  not  parties  to  the  original  record; 
nor  should  the  motion  for  a  confirmation  of  the  sale  made 
by  other  parties  than  the  purchasers,  be  deemed  a  waiver, 
nor,  even  if  made  by  them,  a  waiver,  as  to  any  special 
judge  other  than  the  one  then  presiding. 

There  are  other  confessed  irregularities  in  the  case. 
This  is  a  large  and  valuable  real  estate,  within  a  thriving 
and  already  large  city;  time  may  add  almost  fabulous 
increased  value  to  it ;  a  large  amount  has  already  been 
paid  by  the  purchaser,  and  a  still  larger  sum  remains  to 
be  paid.  It  cannot,  therefore,  be  unreasonable  to  stay 
the  collection  of  these  payments  for  a  reasonable  time,  to 
give  either  party  opportunity,  by  amended  pleadings  and 
proceedings,  under  the  inherent  powers  and  jurisdiction 
of  the  chancellor,  to  perfect  the  proceeding,  and  to  cor- 
voL.  IV — 36 
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rect  all  the  irregularities ;  and  we  think  it  but  prudent  and 
reasonable,  in  view  of  the  character  of  the  litigants  and 
holders  of  the  legal  title,  and  the  character  and  value  of 
the  property,  to  do  so ;  but  should  neither  party  do  so 
within  a  reasonable  time,  the  purchasers  should  be  re- 
leased from  the  present  purchase. 

Should  the  parties  holding  the  legal  title  of  the  de- 
cedent, Craig,  or  his  devisees  interested  therein,  offer  to 
show  equitable  reasons  against  the  confirmation  of  the 
title,  they  should  be  heard,  and  their  rights,  as  well  as 
those  of  the  purchasers  and  the  plaintiffs  or  creditors,  be 
also  adjudicated — in  a  word,  in  these  amendatory  and 
future  proceedings  the  equitable  rights  of  all  the  parties 
should  be  heard  and  adjudicated,  if  presented  within  a 
reasonable  time. 

The  cases  of  Jas.  S.  Peak  and  others,  including  Wal- 
ton Craig  and  wife  against  Emily  M.  Faulkner  and  her 
husband  and  others,  and  the  case  of  Joseph  S.  Woolfolk 
and  wife  against  Jas.  S.  Peak  and  others,  were  heard 
together  in  the  court  below,  and  one  judgment  of  sale 
pronounced,  being  the  same  under  which  Rudd  and  Ru- 
bel  purchased. 

For  the  reasons  assigned  the  judgment  on  the  rule 
against  the  purchasers,  Rudd  and  Rubel,  are  reversed, 
with  directions  for  further  proceedings  consistent  here- 
with. 
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CASE  70— PETITION  ORDINARY— FEBRUARY  16. 

Day  vs.  Cloe,  &c. 

APP8AL   FROM   HARRISON   OIROUIT   OOURT. 

1 .  If  the  debtor  is  not  released  bj  tbe  agreement  of  another  partj  to  paj 

his  debt,  sach  agreement  is  within  the  statute,  and  a  writing  is  neces- 
sary; but — 

2.  If  the  debtor  is  released,  bj  tbe  agreement  of  another  party  to  pay  bis 

debt,  such  agreement  of  another  party^  becomes  an  undertaking  to  pay 
his  own  debt,  and  is  not  within  the  statute,  and  it  is  not  necessary 
that  either  the  agreement  or  release,  should  be  in  writing. 

T.  N.  &  D.  W.  LiNDSEY,  For  Appellant. 

W.  W.  Trimble,  For  Ajf^pelleee, 

CITED— 
Revised  Statutes^  chap.  22,  1  Stanton,  264. 
13  B.  Mon.,  356 ;  Jones  vs.  Walker. 
3  Met.,  396 ;  15  B.  Mon.,  446 ;  4  Mon.,  9-10. 

JUDGE  PETERS  dblivbrbd  the  opinion  of  thb  court: 

Appellant  alleges  in  his  petition  that  Dagby  &  Parker 
owed  him  a  balance  for  rent,  and  in  consideration  that 
he  agreed  to  and  did  release  Parker  from  his  obligation 
to  pay  him,  the  appellees,  the  Cloes,  agreed  and  prom- 
ised to  deliver  to  him  in  Colemansville  eighteen  barrels 
of  corn ;  that  they  failed  to  deliver  the  corn  according  to 
their  contract,  and  he  therefore  prayed  judgment  against 
them  for  the  value  of  the  com,  which  he  alleges  was 
ninety  dollars. 

In  their  answer,  the  appellees  deny  that  they,  or  either 
of  them,  agreed  to  deliver  appellant  eighteen  barrels  of 
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corn  at  the  time  or  place  named  in  the  petition,  or  any 
quantity  of  corn  at  any  other  time  or  place,  in  considera- 
tion that  he  would  release  Parker  from  his  obligation  to 
pay  him  rent,  or  upon  any  other  obligation.  They  deny 
that  they  have  any  knowledge  or  information  sufficient 
to  form  a  belief  whether  appellant  released  Parker  for 
his  said  obligation  or  not;  and  deny  that  they  are  under 
any  obligation  to  pay  the  sum  claimed,  or  any  other  sum. 

On  the  issues  thus  made  by  the  pleadings,  the  parties 
went  to  trial,  and  the  allegations  of  the  petition  were 
sustained  by  the  evidence ;  but  the  court  peremptorily 
instructed  the  jury  to  find  for  appellees,  and  the  jury 
found  accordingly  ;  and  appellant's  motion  for  a  new- 
trial  having  been  overruled,  he  has  appealed  to  this 
court. 

The  circuit  judge  was  of  the  opinion,  doubtless,  that 
the  promise  as  proved  was  within  the  inhibition  of  the 
statute  against  frauds  and  peijuries. 

The  question  involved  is,  did  the  debt  on  Parker  con- 
tinue to  exist  after  the  agreement  of  appellees  to  pay  it, 
or  did  it  afterwards  become  their  debt ;  for  if  the  relation 
of  creditor  and  debtor  still  existed  between  Day  and 
Parker,  the  promise  of  appellees  to  pay  it  was  but  a 
promise  to  pay  the  debt  of  a  third  person,  and  should  be 
in  writing.  But  if,  on  the  other  hand,  Parker  was  re- 
leased from  his  obligation  by  Day,  and  appellees  became 
his  debtors,  the  undertaking  was  to  pay  their  own  debt, 
and  no  writing  was  necessary.  Nor  was  it  necessary 
that  the  release  of  Parker  should  be  in  writing  to  be 
effectual. 

As  there  was  evidence  conducing  to  prove  that  Parker 
was  released,  and  appellees,  in  consideration  thereof, 
promised  to  pay  the  debt  to  appellant,  the  facts  should 
have  been  submitted  to  the  jury,  and  the  peremptory 
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instruction  to  find  for  appellees,  was  unauthorized  and 
erroneous. 

Wherefore,  the  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  award  a  new  trial,  and  for 
further  proceedings  not  inconsistent  with  this  opinion. 


CASE  71— PETITION  ORDINARY— FEBRUARY  15. 

Peters,  guardian,   &c.,   vs.   Conway. 

APPBAL   FROM   CALDWELL   CIRCUIT  COURT. 

1.  The  summons  sUall  be  returnable  to  the  next  term  of  the  court,  unlest 

that  term  begins  within  ten  days  from  the  date  of  the  summons,  when 
it  shall  be  returnable  to  the  first  day  of  the  following  term.  ( Civil 
Code  J  section  70.) 

2.  The  return  day  of  the  order  of  arrest,  when  issued  at  the  commencement 

of  the  action,  shall  be  the  same  as  that  of  the  summons.  (  CivU  Code^ 
ieetion  183. 

3.  An  order  of  attachment  shall  be  made  returnable,  as  an  order  of  arrest 

is  directed  to  be  returned.     ( Civil  Code^  226.) 

4.  Summons  issued  on  the  21«/  day  of  May^  1866,  returnable  to  the  first 

day  of  the  eneuing  June  term.  An  order  of  attachment  issued  in  the 
same  action  was  dated  3lay  21,  1866,  returnable  on  the  first  day  of 
the  next  term  of  the  circuit  court,  and  duly  signed  and  attested  by 
the  clerk.  This  order  of  attachment  whs  indorsed  on  its  back,  unat- 
tested, '^November  term,  1866."  On  the  10/A  day  of  August^  1866,  the 
sheriff  leyied  this  order  of  attachment  on  lund.  On  the  25th  day  rf 
Auyustf  1866,  the  owner  mortgaged  this  same  land.  In  a  controversy 
between  the  attaching  creditor  and  mortgagees,  the  court  held  that 
the  morigageee  had,  but  that  the  attacking  creditor  did  not  have,  a  lien 
on  the  land. 
6.  It  is  the  legal  attestation,  of  the  officer  who  issues,  that  gives  validity  to 
process,  and  confers  legal  authority  on  the  executing  officer,  to  serve 
it,  therefore,  in  a  conflict  between  the  words  of  the  body  of  the  writ 
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over  the  official  signature  of  the  issuing  officer,  and  a  mere  indorse- 
ment on  its  back,  wholly  unattested,  the  attested  words  must  prevail. 

6.  The  indorsement  of  a  levy  on  land  on  an  attachmept  after  the  return 

day  thereof,  as  shown  upon  the  face  of  the  writ,  is  invalid,  and  no  lien 
is  created  on  the  land  by  such  indorsement. 

7.  If,  by  mistake  of  the  clerk,  an  attachment  was  dated  May -21,  1866^ 

when  it  ought  to  have  been  dated  in  June,  1866,  and,  in  consequence 
of  such  mistake,  the  attachment,  upon  its  face,  was  returnable  in 
June,  instead  of  November,  1866 — a  levy  on  land  being  indorsed  on 
such  attachment  August  10,  1866 — if,  on  motion,  the  mistake  was 
shown  and  corrected  as  a  clerical  misprision,  this  wou!d  simply  prove 
that  it  was  legally  no  attachment,  and  no  authority  to  the  sheriff  to 
levy  it,  as  the  return  day  must  be  tested  by  the  date  of  issual,  appear- 
ing on  the  face  of  the  writ. 

8.  Subsequent  attaching  creditors  can  show  defects  in  prior  attachments, 

and  thereby  get  the  prior  liens  out  of  their  way;  and  the  same  prin- 
ciple authorizes  subsequent  mortgagees  to  attack  prior  attachments 
and  levies. 

John  Rodman,  For  Appellant, 

CITED-^ 
CivU  Code,  sees.  225,  183,  70. 

P.  H.  Darby,  For  Appellee, 

CITED— 
Civil  Code,  sees.  106, 93, 105, 225, 226, 161,  183, 91, 69, 
16  B.  Mon.,  178-80;  Nixon  vs.  Jack,  Spc. 
\\  B.  Mon.y  28;  Bourne  vs.  Hocker. 
16  B.  Mon.y  83 ;  Brace  vs.  Shaw. 
18  B.  Mon.,  623 ;  Lane  4*  Barilett  vs.  Robinson. 

CHIEF  JUSTICE  WILLIAMS   delivbrbd   the  opinion   of  THp  court: 

Conway  having  a  debt  upon  J.  P.  Gracy  and  Wm. 
O'Hara,  brought  suit  in  the  Caldwell  circuit  court,  and 
Bued  out  an  attachment  against  Gracy,  he  being  a  non- 
resident, to  Graves  county,  which  is  dated  May  21,  1866, 
and  returnable  to  the  next  June  term  of  the  court;  at  the 
same  time  a  summons  issued  against  both  Gracy  and 
G'Hara  to  Caldwell,  returnable  also  at  the  following 
June  term. 
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The  sheriff  of  Graves  made  return  upon  the  attach- 
ment, without  date,  "Send  a  new  process;  we  did  not 
discover  the  fend  until  it  was  too  late." 

Another  attachment,  bearing  the  same  date,  was  issued, 
returnable  "  on  the  first  day  of  the  next  term  of  the  Cald- 
well circuit  court,^^  directed  to  Graves  county,  upon  the 
back  of  which  is  indorsed,  "  November  term,  1866,"  which 
the  sheriff  levied  on  one  hundred  and  seventy  acres  of 
land  August  10,  1866. 

Gracy,  having  been  the  executor  of  Stephen  F.  Far- 
row, deceased,  upon  settlement,  was  found  indebted  to 
Mrs.  Roberta  Farrow,  the  widow,  one  thousand  dollars, 
and  to  their  two  infant  legatees,  Susan  and  Sebe  Far- 
row, two  thousand  seven  hundred  and  forty-five  dollars, 
and  to  secure  which  he,  on  August  25,  1866,  acknowl- 
edged a  mortgage  to  said  Peters,  as  guardian  for  the 
minors,  and  to  Mrs.  Roberta  Farrow,  on  said  land,  which 
was  duly  recorded.  There  was  also  a  warning  order  on 
the  petition  of  Conway  against  Gracy,  warning  him  to 
appear  and  answer  at  the  November  term  of  the  Cald- 
well circuit  court,  dated  also  May  21,  1866.  The  mort- 
gagees and  beneficiaries  being  made  parties,  they  contest 
the  validity  of  the  attachment  lien,  and  assert  a  prior  lien 
by  reason  of  their  mortgage. 

It  is  conceded,  and  the  statutes  of  the  State  show,  that 
there  was  a  June  term  of  said  court,  commencing  first 
Monday  in  that  month. 

The  court  having  adjudged  the  attachment  lien  good, 
and  as  prior  to  the  mortgage,  the  mortgagees  seek  a 
reversal.  It  is  here  insisted  by  appellees  that  the  date 
and  return  day  of  the  attachment  which  was  levied  are 
erroneous,  through  mistake  of  the  clerk,  and  that,  in  fact, 
it  di^hot  issue  until  after  the  June  term  of  the  court,  as 
is  apparent,  as  they  insist,  from  the ,  indorsement  of  the 


Digitized  by 


Google 


868  BUSH'S    REPORTS. 

Peters,  guardian^  kc^  ts.  Conway. 

sheriff  on  the  other  attachment,  and  that,  in  fact,  it  was 
retarnable  to  the  November  term  of  the  court ;  and  this 
is  also  attested  by  the  words  on  its  back,  of  '^  November 
term,  1866." 

It  may  be  remarked  that  there  was  no  amendment  to 
the  pleadings,  affidavit,  or  other  allegation  or  motion,  in 
the  court  below,  alleging  any  mistake.  There  were  ten 
days,  in  any  event,  between  the  date  of  the  summons 
and  attachment  and  the  commencement  of  the  June 
term. 

By  section  70,  Civil  Code,  **  the  summons  shall  be  return- 
able  to  the  Jirst  day  of  the  next  term  of  the  courts  unless  thai 
term  begins  within  ten  days  from  the  date  of  the  summons^ 
when  it  shall  be  returnable  to  the  first  day  of  the  fol- 
lowing term."  By  section  183,  "  the  return  day  of  the 
order  of  arrest,  when  issued  at  the  commencement  of  the 
action,  shall  be  the  same  as  that  of  the  sumtnons^ 

By  section  225,  among  other  things,  it  is  provided  that 
an  order  of  attachment  ^^  shall  be  made  returnable  as  an 
order  of  arrest  is  directed  to  be  returned^ 

It  is  apparent,  therefore,  as  the  summons  is  to  be  made 
returnable  at  the  first  term,  which  does  not  come  within 
ten  days,  and  as  the  order  of  arrest  is  to  be  made  return- 
able like  it,  and  the  order  of  attachment  the  same  as  an 
order  of  arrest,  that  these  provisions  apply  to  actual 
and  not  constructive  process;  for,  by  section  91,  "a  de- 
fendant against  whom  a  warning  order  has  been  made, 
shall  be  deemed  to  have  been  constructively  summoned 
on  the  thirtieth  day  after  the  making  the  order,  and  the 
action  may  proceed  accordingly." 

There  is  in  fact  no  return  day  specifically  named  for 
a  warning  order,  but  as  it  cannot  be  executed  under 
thirty  days,  its  return  day  cannot  be  under  that  time ; 
hence,  these  provisions  of  the  Code  contained  in  sections 
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70,  183,  and  225,  are  inconsistent  and  inapplicable  to  a 
mere  constructive  process  and  service.  This  was  a  peti- 
tion in  ordinary,  and  actual  process  was  properly  sued 
out,  and  it  and  the  attachment  properly  made  returnable 
to  the  first  following  term  of  the  court. 

It  is  the  legal  attestation  of  the  ofiicer  who  issues  that 
gives  validity  to  the  process  and  confers  legal  authority 
on  the  executing  officer  to  serve  it ;  therefore,  in  a  con- 
flict between  the  words  in  the  body  of  the  writ,  over  the 
official  signature  of  the  issuing  officer,  and  a  mere  in- 
dorsement on  its  back,  wholly  unattested,  the  attested 
words  must  prevail,  even  if  we  could  judicially  deter- 
mine that  the  legal  signification  of  the  words  on  the 
back  of  the  writ,  "  November  ierm^  1866,"  meant  that  the 
writ  was  then  returnable ;  but  how  can  a  court,  without 
allegation  or  proof,  judicially  determine  what  these  words 
mean  ?  By  themselves  they  are  meaningless ;  if  taken  in 
connection  with  the  face  of  the  writ,  they  are  inconsist- 
ent with  it;  and  if  a  mistake  must  be  presumed,  how  can 
this  court  determine  that  the  mistake  was  in  the  face  of 
the  writ,  rather  than  in  the  indorsement?  Nor  can  a  mis- 
take legally  be  presumed  in  the  date  of  the  attachment. 
From  the  indorsement  of  the  sherifi*  on  another  attach- 
ment, bearing  same  date,  how  can  this  court  judicially 
know  but  that  the  two  orders  of  attachment  issued  at 
the  same  time,  and  that  the  sherifi*,  finding  no  indorse- 
ment on  one,  returned  it  with  his  indorsement ;  but  on 
the  other,  finding  the  words  "  November  term,  1866,"  on 
its  back,  executed  it,  especially  as  the  one  returned  is 
indorsed  by  the  sheriff  himself,  whilst  the  one  executed 
is  indorsed  by  a  deputy?  But  suppose  it  was  manifest 
that  the  date  of  the  attachment  should  have  been  other- 
wise than  it  is;  this  would  simply  prove  it  was  legally 
no  attachment,  and  no  authority  to  the  sheriflT  to  levy  it, 
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as  the  return  day  must  be  tested  by  the  date  of  issual 
appearing  on  the  face  of  the  writ. 

This  is  a  contest  between  legal  liens,  anencumbered 
by  prior  equities.  Neither  had  any  equity  prior  to  their 
asserted  legal  lien ;  hence,  it  is  a  question  of  strictly 
legal  lien — one  claiming  by  virtue  of  an  attachment  at 
law,  which  on  its  face  shows  it  had  expired,  and  had  no 
legal  vitality  when  the  sheriff  levied  it,  hence  his  levy 
could  give  no  legal  lien ;  the  other  is  by  a  recorded  mort- 
gage subsequent  to  such  levy. 

The  mortgagees  have  the  legal  title  and  legal  lien, 
unless  the  attaching  creditor  can  show  a  prior  legal  sub- 
sisting attachment  and  legal  levy. 

It  has  often  been  decided  by  this  court,  that  subse- 
quent attaching  creditors  can  show  defects  in  prior  attach- 
ments, and  thereby  get  the  prior  liens  out  of  their  way; 
and  the  same  principle  authorizes  subsequent  mortga- 
gees to  attack  prior  attachments  and  levies ;  indeed  with 
more  force,  as,  by  the  conveyance,  they  get  the  legal  title ; 
hence,  necessarily  have  the  right  to  attack  and  destroy 
all  prior  encumbrances  of  every  kind. 

This  cause  was  finally  heard  and  adjudicated  in  equity. 

There  are  other  questions  raised  and  discussed  by  ap- 
pellants ;  but  as  the  judgment  must  be  reversed  for  this 
error,  the  others  need  not  be  noticed,  as  appellants  have 
no  interest  therein,  except  the  one  by  appellees — that  this 
mistake  in  the  attachment  is  a  mere  clerical  error,  and 
must  be  corrected  in  the  court  below,  and  not  here.  Thi« 
loses  sight  of  the  fact  that  appellants  insist  that  there 
was  no  error  as  to  the  date  of  the  attachment,  nor  as  to 
its  being  properly  returnable  to  the  first  following  term, 
instead  of  the  November  term;  hence,  they  seek  no  cor- 
rection, but  insist  that,  taking  the  writ  as  it  really  is,  no 
valid  levy  was  made;  consequently,  no  legal  lien  at- 
ached  by  reason  thereof. 
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Bat  even  had  the  appellees  moved,  to  correct  and 
amend  the  process  by  motion  in  the  court  below,  we  are 
not  prepared  to  decide  that  this  would  have  related  back 
to  the  issual  of  the  writ,  and  secured  the  priority  of  the 
lien  under  the  levy ;  for  certainly  the  rule  is  different  as 
to  amending  the  affidavits  in  attachment  cases,  which, 
though  sufficient  to  sustain  the  attachment  as  against  the. 
debtor,  still,  as  between  attaching  creditors,  only  secures 
priority  as  of  the  date  of  the  amendment ;  but  however 
this  may  be,  no  such  motion  was  made;  and  there  is 
nothing  in  this  record  authorizing  this  court  to  adjudge  it 
even  a  clerical  misprision,  even  if  it  be  conceded  that 
such  errors  fall  within  the  rules  relating  to  clerical  mis- 
prisions, which,  however,  need  not  now  be  decided. 

It  may  be  remarked,  as  the  attachment  levy  secured  no 
lien  as  to  this  land,  it  will  have  no  jurisdiction  by  reason 
thereof  to  order  a  sale,  and  none  on  appellant's  cross- 
petition  because  of  the  mortgage ;  therefore,  the  only 
question  which  can  be  judicially  determined  between 
these  parties,  is  as  to  the  priorities  of  their  lien ;  and 
when  it  is  determined,  appellees  have  no  lien  by  their 
attachment  and  levy.  The  court's  jurisdiction  by  reason 
of  such  lien  is  gone,  unless  he  shall  sue  t)ut  another  at- 
tachment, and  have  it  levied  to  sell  the  land  subject  to 
the  mortgage  lien,  which  may  be  done ;  and  then,  by 
reason  thereof,  the  court  will  have  jurisdiction  to  order 
a  sale,  settle  and  pay  off  the  prior  lien,  and  adjudge  the 
surplus,  if  any,  to  Conway. 

Wherefore,  the  judgment  is  reversed,  with  directions  to 
adjudge  the  prior  lien  to  the  mortgagees,  and  to  dismiss 
Conway's  claim  to  a  lien  absolutely,  unless  he  should  sue 
out  another  attachment,  and  have  it  levied,  and  for  other 
proceedings  as  herein  indicated. 

Judge  Peters  did  not  sit  in  this  case. 
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CASE  72— PETITION  ORDINARY— FEBRUARY  15. 

Voiers   aad  Parker  vs.  Stout 

APPEAL    FROM    LEWIS   CIRCUIT   COURT. 

1.  A  band  of  Federal  soldiers  arrested  Stoat  and  took  him  to  Catlettsburg, 
where  he  was  released  on  condition  that  he  would  execute  his  ootei 
to  the  owners  of  certain  horses  impressed  by  Confederate  recruits,  in 
the  taking  of  which  he  had  no  agency.  One  of  these  notes  was 
assigned  and  collected  by  military  duress.  The  judgment  of  the 
circuit  court  for  restitution  against  the  assignor  and  assignee  of  the 
note  is  affirmed. 

3.  Payment  of  a  note  extorted  by  military  arrest  being  coerced  by  mili- 
tary duress,  the  law  implied  a  promise  to  make  restitution,  and  the 
assignor  and  assignee  are  jointly  liable  on  that  promise.  AUhongb 
they  had  no  agency  in  extorting  the  note  or  coercing  payment,  each 
of  them  was  uppri>:ed  of  the  want  of  a  valuable  or  legal  considera- 
tion. 

W.  C.  Ireland  and 

Geo.  M.  Thomas,  For  Appellanto. 

E.  C.  Phister,  For  Appellee, 

CITED— 
1  Dana,  110;  Pode  vs,  Adkisson. 

JUDGE  ROBERTSON  dblivbrbd  the  opinion  op  the  court: 

During  the  prevalence  of  the  late  civil  war,  a  Confed- 
erate officer,  enjoying  for  a  short  time  the  hospitality  of 
the  appellee,  at  his  house  in  Lewis  county,  Kentucky, 
about  that  time,  or  shortly  afterwards,  recruited  soldiers 
for  the  Southern  army,  and  impressed  for  its  service 
some  horses. 
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Upon  those  facts,  a  band  of  Federal  soldiers  arrested 
the  appellee  and  took  him  to  Catlettsburg,  where  he  was 
released  on  condition  that  he  would  execute  his  notes  to 
the  owners  of  the  horses  so  taken,  which  he  did  for  no 
established  consideration  of  value,  for  there  is  no  proof 
of  his  agency,  directly  or  indirectly,  in  the  capture  of 
any  of  the  horses.  One  of  these  notes  was  made  paya- 
ble to  the  appellant,  Voiers,  who  assigned  it  to  his  co- 
appellant,  for  whom  it  was  collected  under  military 
duress. 

This  action  was  brought  for  the  restitution  of  the  money 
so'  extorted;  and,  on  a  full  issue,  the  jury,  under  a  proper 
instruction,  returned  a  verdict  in  the  appellee's  favor 
against  the  appellants  for  the  amount  paid,  without  in- 
terest, and  the  court  rendered  judgment  accordingly. 

As  there  was  no  apparent  consideration  of  value  for 
the  note,  the  circuit  court  did  not  err  in  refusing  to  in- 
struct the  jury  that  the  appellants  should  be  exonerated 
if  the  jury  should  believe  that  neither  of  them  had  any 
personal  agency  in  extorting  the  note,  or  coercing  pay- 
ment of  it.  The  fact  alone  that  there  was  no  binding 
consideration,  deprived  the  note  of  all  legal  obligation ; 
and  when  payment  was  coerced,  the  law  implied  a  prom- 
ise to  make  restitution ;  and  the  assignor  and  assignee 
are  jointly  liable  on  that  promise,  and  especially,  as  the 
proof  shows  that  each  of  them  was  apprised  of  the  want 
of  a  valuable  or  legal  consideration. 

The  verdict  was,  therefore,  right;  and,  consequently, 
the  judgment  is  affirmed. 
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Dayie  vs.  Long's  adiflinistratriz. 


CASE  73— MOTION— FEBRUARY  16. 

Davie  vs.  Long's  administratrix. 

APPEAL    PROM    PULTON   COMMON    PLEAS   COURT. 

1.  Oo  a  judgment  for  one  thousand  three  hundred  and  thirty-tbree  dollart 

and  tbirtv-tbree  cents,  with  interest  from  December  25,  1859,  less  one 
hundred  dollars  paid  January  14,  1860,  the  clerk  issued  an  execution 
for  the  full  amount  and  costs,  making  no  indorsement  of'  the  Oipe 
hundred  dollars  credit  on  the  execution.  This  execution  was  leried 
upon  land,  which  was  sold  in  1863,  and  purchased  by  the  execution 
plaintiff  at  one  thousand  six  hundred  and  sixty-six  dollars  and  ninety 
cents,  which  about  covered  the  amount  of  the  execution  and  costs. 
The  sheriff  made  a  deed  for  the  land  September  13,  1865.  At  the 
March  term,  1867,  the  execution  defendant  moved  the  court  to  quash 
the  execution,  levy,  and  sale.  The  judgment  of  the  circwJ  court,  over- 
ruling that  motion^  it  reversed.  The  execution  was  not  authorized  by 
the  judgment. 

2.  The  quashal  of  an  execution,  returns,  and  sale  of  land,  because  a  credit 

was  not  indorsed  on  the  execution,  leaves  the  judgment  in  full  force, 
and  the  plaintiff  may  take  out  another  execution. 

Bradley  &  Rodman,  For  Appellant, 

CITED— 
Revised  Statutes,  sec.  1,  art.  6,  chap,  36;  sec,  9,  art.  3, 
chap.  91. 

2  Met,,  246-7;  Boaz  vs.  Nail. 

3  Mar.,  619;  Patterson  vs.  Carneal, 
7  Dana,  209 ;  Adams  vs,  Keiser, 

12  B,  Mon,,  231 ;  Isaacs  vs,  Gcarheart. 
7  /.  /.  M.,  625;   Carlisle  vs.  Carlisle. 
2  Littell,  121 ;  Gist  vs.  Frazier  ^  Stetmrt. 
7  Mon,,  616;  Slight's  heirs  vs.  Tobin. 
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Geo.  C.  Drane,  For  Appellee, 

CITED— 
Revised  Statutes^  sec.  9,  art,  3,  chap,  91,  Myers^  Sup,, 

214,  act  of  Feb,  21,  1863. 
1  M,  ^  B:s  Digest,  649 ;  1  Stanton,  483. 

CHIEF  JUSTICE  WILLIAMS  dkliverbd  thb  opinion  of  the  oodbt: 

This  was  a  motion  to  quash  an  execution,  and  the  levy 
and  sale  of  land  under  it. 

Appellant  having  executed  his  note  to  decedent,  Wm. 
Long,  for  one  thousand  three  hundred  and  thirty-three 
dollars  and  thirty-three  cents,  due  December  25,  1859, 
upon  which  he  paid  one  hundred  dollars  January  14, 
1860,  the  judgment  was  rendered  March  14,  1861,  upon 
which,  said  execution  was  issued.  This  judgment  applies 
said  credit  to  the  extinguishment  of  that  amount  of  the 
note;  consequently,  the  judgment,  as  rendej'ed,  was  only 
for  the  remainder,  after  deducting  the  payment.  The 
first  execution  issued  on  it  had  the  payment  indorsed; 
this  was  directed  to  the  jailer,  because  he  had  served  the 
original  process,  and  was  by  him  levied  upon  personal 
property,  which  not  being  sold  before  the  return  day, 
a  venditioni  exponas  was  issued,  directed  to  the  sheriff, 
who  returned  that  the  property  had  been  removed  from 
the  county  before  this  writ  came  to  his  hands.  After- 
wards an  execution  was  issued  to  the  sheriff,  returnable 
the  third  Saturday  in  August,  1863,  which  the  sheriff 
levied  on  three  contiguous  tracts  of  land,  and  sold  in 
one  body,  which  the  plaintiff  bought  at  one  thousand  six 
hundred  and  sixty-six  dollars  and  ninety  cents. 

No  indorsement  of  the  one  hundred  dollars'  credit  was 
made  on  this  execution,  but  it  was  issued  for  the  full 
amount  of  the  note  and  the  costs,  and  the  price  bid  just 
about  covered  it.     September  13,  1865,  the  sheriff  made 
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a  deed  for  the  land,  and  so  matters  stood  until  this  mo- 
tion was  made  at  March  term,  1867,  of  the  Fulton  court 
of  common  pleas,  when  the  court  dismissed  the  motion 
and  appellant  seeks  a  reversal. 

It  is  evident,  on  the  statement  of  the  facts,  that  the 
judgment  did  not  authorize  the  last  execution,  for  the 
judgment  was  not  for  one  thousand  three  hundred  and 
thirty-three  dollars  and  thirty-three  cents,  with  interest 
from  December  25,  1859,  but  for  this  sum  less  one  hun- 
dred dollars  paid  the  decedent,  Long,  January  14,  1860, 
only  a  few  days  after  the  note  was  due.  Then  this  is  not 
a  question  whether  the  oflicer  had  made  a  part  of  the 
execution  of  which  the  plaintiff  might  be  ignorant  when 
his  second  execution  issued,  and  which  was  authorized 
by  the  judgment,  as  was  the  case  in  Walker  and  wife  vs. 
McKnight  (15  B,  Mon,,  477-8),  but  here  the  money  was 
paid  the  decedent,  indorsed  on  the  note,  and  recognized 
by  the  judgment,  and  of  which  it  is,  legally,  impossible 
the  plaintiff  should  be  ignorant.  But  in  said  case  the 
officer  having  previously  made  a  portion  of  the  debt, 
which  was  overlooked  by  the  clerk  issuing  the  subse- 
quent execution,  and  the  plaintiff  having  purchased  the 
land  on  the  latter,  in  a  suit  in  equity  to  set  aside  the  sale 
the  court  said :  "  There  can  be  no  doubt  that  it  might 
have  been  quashed  by  the  court  that  had  the  control  of 
the  execution  and  the  right  to  regulate  the  proceedings 
thereon,  if  a  motion  for  that  purpose  had  been  made  in  rea- 
sonable time  ;^'  and  even  under  the  peculiar  circumstances 
of  that  case,  the  chancellor  was  required  to  compel  a  pro 
rata  release  of  the  title,  to  the  amount  for  which  the  land 
was  sold,  not  then  due.  But  in  this  case  the  plaintiff 
took  out  an  execution  not  authorized  by  the  judgment, 
had  it  levied,  and  purchases  the  land  under  it,  and  a 
motion  to  quash  was  made  before  it  was  barred  by  any 
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known  statntes.  Can  there  be  any  doubt  that,  accord- 
ing to  the  principles  recognized  in  the  recited  case  and 
others,  in  and  out  of  Kentucky,  which  might  be  referred 
to,  the  execution,  levy,  and  sale  should  all  be  quashed  ? 
As  there  is  a  vendor's  lien  for  this  debt,  the  plaintiff  in 
the  execution  may  proceed  in  chancery  to  enforce  it,  or 
she  may  take  out  another  execution  on  the  judgment,  as 
the  quashal  of  the  execution,  returns,  and  sale  will  leave 
it  in  full  force. 

There  are  several  other  minor  questions  which  need 
not  now  be  determined,  because  not  essential  to  this 
case. 

Wherefore,  the  judgment  is  reversed,  with  directions 
for  further  proceedings  consistent  herewith. 


CASE  74— PETITION  ORDINARY— FEBRUARY  16. 

Harrison   vs-   SloAe. 

APPEAL   FROM    PIKK   CIRCUIT   COURT. 

The  trustees  of  a  common  school  district  agreed  to  pay  a  teacher,  or  cause 
him  to  receive,  the  amount  of  money  that  may  be  due  that  district 
for  1866,  in  consideration  of  his  teaching  a  three  months'  school. 
There  being  no  provision  in  the  contract  exempting  the  trastees  from 
personal  liability,  they  are  personally  liable  on  their  contract.  The 
amount  of  this  liability  may  be  plead  as  a  set-o£f  by  the  teacher  in 
an  action  against  him  on  a  note  in  favor  of  one  of  the  trastees. 
{Civil  Code,  sect.  39,  128.) 

James  A.  Dawson,  For  Appellant, 

CITED— 
Civil  CodCy  sec,  126,  sub-sec.  4. 
VOL.  fv — 37 
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R.  T.  Burns,  For  Appellee, 

CITED— 
Civil  Code,  sees.  128,  126 ;  2  Met,,  144. 
4  Met.,  82,  83. 

JDDGE  HARDIN  delivbrbd  thi  opinion  op  the  court: 

In  this  action  against  the  appellant  upon  his  promis- 
sory note  to  the  appellee  for  one  hundred  dollars,  he  filed 
his  answer,  exhibiting  a  contract  between  himself  and  the 
plaintilT  and  George  W.  Manard,  as  trustees  of  school 
district  No.  7,  in  Pike  county,  in  which,  in  consideration 
of  the  defendant's^undertaking  to  teach  a  "  three  months' 
school"  in  said  district,  the  plaintiff  and  said  Manard 
agreed  "to  pay  said  Harrison  (the  defendant),  or  cause 
him  to  receive,  the  amount  of  money  that  may  be  due 
school  district  No.  7  for  the  year  1866;"  and  the  defend- 
ant, alleging  a  performance  of  said  agreement  on  his 
part,  further  averred  that,  according  to  the  common 
school  law  of  Kentucky,  there  was  due  to  said  district 
for  said  year  the  sum  of  seventy-five  dollars,  which  nei- 
ther the  plaintifl^nor  Manard  had  paid  to  him,  nor  caused 
the  same  to  be  so  paid,  or  any  part  thereof,  although  due 
and  owing  to  him ;  and  the  said  liability  of  the  plaintiflT 
on  said  contract  is  pleaded  in  the  answer  as  a  set-off 
against  so  much  of  the  demand  of  the  plaintiff. 

To  this  answer  the  court  sustained  a  demurrer  of  the 
plaintiff,  and  rendered  a  judgment  for  the  amount  of  his 
claim  ;  and  from  that  judgment  this  appeal  is  prosecuted. 
As  the  trustees  were  authorized  by  law  to  receive  of 
the  school  commissioner  the  funds  apportioned  to  their 
district,  their  agreement  with  the  appellant,  should,  we 
think,  be  interpreted  as  a  personal  undertaking  on  their 
part  to  pay,  or  cause  to  be  paid,  to  the  appellant,  the  sum 
which  they  might  b6  entitled  to  receive  as  aforesaid,  there 


Digitized  by 


Google 


WINTER    TERM,     1868.  579 

Dills  vs.  Cecil. 

being  no  provision  in  the  contract  exempting  the  trustees 
from  personal  responsibility.  And  the  alleged  liability 
on  this  undertaking  being  a  cause  of  action  for  a  fixed 
sum  arising  upon  contract,  was,  in  our  opinion,  the  proper 
subject  of  set-off  {Civil  Code,  sec.  128);  and,  according  to 
the  39th  section  of  the  Code,  it  was  an  available  cause  of 
action,  and  therefore  a  valid  set-off  against  the  appellee 
and  his  co-obligor,  jointly  or  separately. 

It  seems  to  us,  therefore,  that  the  court  erred  in  sus- 
taining the  demurrer  to  the  answer. 

Wherefore,  the  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  not  inconsistent  with 
this  opinion. 


CASE  75— PETITION  ORDINARY-^FEBRUARY  17. 

Dills   vs    Cecil. 

APPBAL   FROM   PIKE   CIRCUIT   COURT. 

1.  The  plaintiff  might  sue  on  the  appeal  bond  without  issuine  an  exe- 

cution on  his  judgment  against  the  defendant — ^tbe  plaintiff  having 
recovered  a  judgment  in  the  circuit  court,  on  the  defendant's  appeal 
from  the  judgment  of  the  quarterly  court;  but — 

2.  When  the  plaintiff  issues  an  execution  against  the  defendant,  a  result- 

ing lien  on  defendant's  property  inures  to  his  surety  in  the  appeal 
bond,  by  subrogation.  If  that  lien  is  discharged  by  the  plaintiff, 
such  discharge  will  exonerate  the  surety  in  the  appeal  bond,  and 
is  a  good  defense  in  a  suit  thereon. 

Apperson,  For  Appellant, 

CITED— 
4  Mon.y  492 ;  .Morion  vs.  Roberts. 
4  /.  /.  3/.,  366;  Field  vs.  O' Bryan. 
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8  /.  /.  3f.,  526 ;  Sneed's  ex'r  vs.  White. 
-     9  Dana,  22 ;  Blanford^s  admW  vs.  Barger. 

7  /.  /.  3f .,  582  ;  Alexander  vs.  Bank  of  Commonwealth. 
5  Dana,  13  ;  Holbert  vs.  Montgomery^ s  adm*r. 
2  B.  Mon.,  184 ;  Duvall  vs.  Waggener^  ^c. 

R.  T.  Bevins,  For  Appellee, 

CITED— 
Civil  Code,  sec,  847. 
Revised  Statutes,  sec.  1,  art.  3,  chap.  63. 
Act  of  December  20,  1865,  Myers'  Sup.,  755. 

JUDGE  ROBERTSON  dslivbbbd  thb  opinion  of  thb  court: 

On  an  appeal  from  a  judgment  of  the  quarterly  court 
in  favor  of  Cecil  against  Thornbury,  Dills  signed  the 
appeal  bond  as  Thornbury 's  surety.  The  circuit  court 
having  afterwards  rendered  judgment  againt  Thornbury 
on  the  appeal,  a  fieri  facias  was  issued  and  delivered  to 
the  sheriff  of  Pike  county,  where  all  the  parties  resided ; 
and  the  execution  being  returned  without  a  levy  or  any 
payment,  this  action  was  brought  against  Dills  on  the 
appeal  bond.  His  answer  to  the  petition  alleged,  in 
effect,  that  the  sheriff  could  have  made  the  amount  of 
the  execution  out  of  Thornbury's  property  then  liable 
to  levy  and  sale,  but  was  prevented  by  the  fraudulent 
suspension  of  the  execution  by  Cecil  and  his  attorney 
until  after  the  return  day,  whereby  Thornbury  was 
enabled  to  remove  the  property  from  the  State,  and 
thus  deprived  him  (Dills)  of  all  means  of  indemnity, 
except  a  successful  defense  to  this  action.  The  circuit 
court  sustained  a  demurrer  to  the  answer,  and  rendered 
judgment  against  Dills  on  the  bond. 

Although  Cecil  might  have  maintained  an  action  on 
the  bond  without  issuing  any  execution ;  yet,  having 
chosen   to   issue   one,  a  resulting   lien   on   Thornbury's 
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property  inured  to  the  surety  of  Dills  by  subrogation  as 
Thornbury's  surety  ;  and,  by  thus  tying  the  surety's  hands 
by  the  execution  and  its  lien,  and  then  discharging  that 
lien,  as  alleged,  Cecil  exonerated  the  surety.  If,  as  ad- 
mitted by  the  demurrer,  the  facts  alleged  in  the  answer 
be  true,  they  constitute  a  good  bar  to  the  action  ;  and 
the  circuit  court,  therefore,  erred  in  sustaining  the  de- 
murrer. 

Wherefore,  the  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 


CASE  76--PETITION  EQUITY— FEBRUARY  17.  iU8  ^^ 

Dunn  vs.  Lancaster. 


APPSA.L    PROM    HARBISON    CIRCUIT   COURT. 

1 .  Th%  husband's  right  to  his  wife's  eboses  in  action  accruing  to  her  during 

coverture,  is  contingent  and  merely  potential.  If  not  reduced  to 
possession  during  his  life,  thej  survive  to  the  wife,  »ua  jurt, 

2.  The  husband's  assignment  of  his  wife's  choses  in  action  is  not,  per  ««,  a 

reduction  of  them  to  possession.  The  assignee  holds,  as  the  husband 
did,  subject  to  the  wifb*8  contingent  right  of  survivorship,  or  to  an 
equitable  settlement,  if  not  reduced  to  possession  before  his  death. 
(Story^a  Equity ^  sees,  1411,  1412;  Perdew  t;«.  Jackson^  1  Jtustell^ 
63-4 ;  Bruce  vs.  DennisoUy  6  Ves.^  394 ;  Roper  on  Husband  and  Wi/e^ 
509  to  522,  addenda  No,  3;  Pierce  vs.  Tkornty,  2  Sim,  /?.,  167; 
Ellison  vs.  Elwyn^  13  Sim,,  309  ;  Horner  vs.  Morton^  3  RusseWs  R., 
65;  Hord  vs.  Hord^  ^c,  5  B.  Mon.y  84-6;  Lynn  vs.  Bradley ^  ^c,  1 
Met.,  234.) 

3.  Bj  the  husband's  aostgnment  of  his  wife's  legacy,  the  assignee  took  the 

husband's  right,  and  acquired  no  more.  That  riffht  was  contingent, 
and  depended  on  the  reduction  of  the  legacy  to  possession  during  the 
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husband's  life.  As  the  legacy,  payable  in  five  years,  was  not  dae  and 
demandable  at  the  time  of  the  husband's  death,  .there  was  no  such 
reduction,  nor  could  have  been,  unless  the  executor  had  anticipated 
the  time  of  payment  prescribed  by  the  testator,  which  he  rightfolly 
refused  to  do. 
4.  The  coverture  of  the  wife  protects  her  from  the  legal  obligation  reaalt- 
ing  from  her  signature  to  her  husband's  assignment  of  her  legacy, 
which  was  in  the  bands  of  the  executor  of  her  father.  The  legacy 
not  being  due  or  demandable,  was  a  suspended  chose  in  action 
(Story's  Equity,  sec.  1413;  Hord  vs.  Hord^  ^c.y  5  B.  Mon.^  85,  and 
cases  therein  ciled)^  subject  to  the  contingency  of  reduction  to  pos- 
session in  the  husband's  lifetime,  and  not  being  so  reduced,  it  sur- 
vived the  wife. 

John  S.  McClintock,  For  Appellant, 

CITED— 
2  Ston/'s  Equity,  sees.  1402  to  1420. 
Clancy  on  Rights,  144  to  150. 
2  Cal,  R.,  447  ;  2  Hen,  ^  Man.,  381. 
2  Dana,  437 ;  LittcWs  Select  Cases,  336. 
1  B.  Mon.,  152 ;   Turner  vs.  Davis^  admW, 

4  B,  Mon.,  235;   Thomas  vs.  Kennedy. 

5  B.  M.,  29 ;  Bowling  4*  Boucher  vs.  Winslow^s  adnCr. 
5  B.  Mon.,  81-85 ;  Hord  vs.  Hord,  (fc. 

13  B.  Mon.,  295;  Lay*s  exW  vs.  Brown,  ^. 

8  B.  Mon.,  173 ;  Marshall  4*  Co.  vs.  McDaniel,  Sfc. 

14  B.  Mon.,  160;   Tondin  vs.  Joyce,  SfC. 
14  B.  Mon.,  259 ;  Moore  vs.  Moore. 

1  Metcalfe,  232;  Lynn  vs.  Bradley. 

W.  W.  Trimble,  For  Appellee, 

CITED— 
14  B.  Mon.,  642 ';   Wright  vs.  Arnold,  Sf^. 
8  B.  Mon.,  543 ;  Davis  vs.  Tingle. 
1  Story^s  Equity,  see,  377. 

JUDGE  ROBERTSON  dslivbrbd  thb  opinion  of  thb  coubt: 

Thompson  Conrad,  who  died  at  his  home  in  Harrison 
county,  Kentucky,  in  May,  1863,  bequeathed  to  his  daugh- 
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ter,  Mrs.  Eliza  Dunn,  whose  husband  was  then  living, 
one  thousand  dollars,  to  be  paid  by  his  executor  "  in  five 
years."  Pressed  by  impending  insolvency,  the  husband, 
anticipating  a  portion  of  that  legacy  to  his  wife,  drew 
from  the  executor  four  hundred  dollars  of  it  in  Decem- 
ber, 1863 ;.  and  afterwards,  the  executor  refusing  then  to 
advance  more  of  it  to  him,  he  sold  and  assigned  the 
residual  six  hundred  dollars,  by  two  successive  assign- 
ments of  three  hundred  dollars  each,  to  the  appellee,  Reu- 
ben Lancaster,  and  procured  his  wife's  signature  to  each 
assignment.  Shortly  after  the  last  assignment,  and  be- 
fore the  legacy  was  either  paid  or  demandable,  the  hus- 
.band  died,  leaving  his  surviving  wife  and  three  children 
in  a  helpless  condition  of  destitution. 

In  February,  1868,  the  bereaved  widow,  now  appel- 
lant, brought  this  suit  in  equity,  claiming  for  herself  and 
children  the  unpaid  legacy,  and  enjoining  its  payment 
to  the  appellee,  Lancaster ;  and  the  circuit  court  having 
dismissed  her  petition,  she  appeals  to  this  court  for  relief. 

The  husband's  right  to  his  wife's  choses  in  action  ac- 
cruing to  her  during  coverture,  was  contingent  and  merely 
potential.  If  not  reduced  to  possession  during  his  life, 
they  survived  to  the  wife  sua  jure.  His  assignment  of 
them  was  not,  per  se,  a  reduction  of  them  to  his  posses- 
sion. 

It  has  long  been  settled,  that  in  cases  of  an  express 
assignment  by  the  husband  for  the  benefit  of  his  general 
creditors,  or  of  a  merely  legal  assignment,  as  in  bank- 
ruptcy, the  assignees  hold,  as  he  did,  subject  to  the  wife's 
contingent  right  of  survivorship,  or  to  an  equitable  settle- 
ment, if  not  reduced  to  possession  before  his  death.  (Sec. 
1411  of  Story* 8  Eq.  Jur,,and  the  numerous  authorities  thereto 
subjoined.) 
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It  was,  for  some  time,  doubted  whether  an  individaai 
assignee  stands  in  the  same  category,  but  it  now  seemi 
that  he  does,  on  the  score  of  both  principle  and  authori- 
ty. (Sec.  1412,  Storifs  Eq.  Jur.;  Perdew  vs.  Jackson,  I 
Russell,  63-4;  Bruce  vs.  DennisoriyQ  Ves.y394;  Roper  on 
Husband  aud  Wife,  pages  509  to  522,  addenda  No.  3 ;  Pierce 
vs.  Thorrdy,  2  Sim.  R.,  167;  Ellison  vs.  Elwyn,  13  Sim., 
309;  Homer  vs.  Morton,  3  RusselPs  R.,  65.)  And  the 
same  doctrine  has  been  recognized  by  this  court  in  Hord 
vs.  Hord,  ^.  (5  B.  Mon.,  84-5),  and  Lynn  vs.  Bradley, 
4^.  (1  Met.,  234). 

The  case  of  Wright,  4^.,  vs.  Arnold,  4^.  (14  B.  Mon., 
642),  also  confirms  this  latter  doctrine.  But  that  case 
discriminates  between  the  choses  in  action  of  the  wife, 
capable  of  immediate  possession,  and  such  as  are  rever- 
sionary or  suspended  by  some  limitation,  and  to  the  im- 
mediate possession  of  which,  therefore,  the  wife  or  her 
husband  has  no  title.  How  far  that  distinction  is  main- 
tainable on  principle  and  authority  in  all  cases,  we  need 
not  consider,  because,  however  it  may  be  applicable,  that 
case  is  an  authority  for  the  wife's  right  as  survivor  in  this 
case.  In  that  case,  however,  the  husband's  assignee  had 
sold  to  the  executor,  who  thereby  obtained  the  possession,  and 
the  husband  also  still  survived;  and  beyond,  or  independ- 
ently of  those  essential  facts,  the  dictum,  as  a  universal 
proposition,  was  an  obiter  suggestion,  which  mi^ht  be 
consistently  restricted  by  the  authorities  on  different 
facts. 

Nor  is  that  case  a  sufficient  authority  for  the  assump- 
tion in  this,  that  the  apparent  co-operation  of  the  appel- 
lant with  her  husband  in  making  the  assignments,  or 
obtaining,  and,  in  some  small  measure,  enjoying  the  pro- 
ceeds, should  operate  as  an  estoppel  against  her  asserted 
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equity.     She  was  evidently  reluctant,  and   did   not   act    • 
with  perfect  freedom  of  will. 

The  legacy  to  the  appellant  in  the  hands  of  the  exec- 
utor was  a  suspended  chose  in  action,  and  her  coverture 
protects  her  from  any  legal  obligation  resulting  from  her 
signatures  to  the  assignments  to  the  appellee.  (Section 
1413  of  Story^s  Equity  Jurisprudence ;  Hard  vs,  Hord,  ^., 
supra,  p,  85,  and  the  cases  therein  cited,)  But  the  legacy, 
when  assigned,  was  not  demandable,  and  therefore  neither 
was,  nor  could  have  been,  reduced  to  possession  by  the 
appellee,  but  is  still  a  chose  in  action  in  the  hands  of  the  ex- 
ecutor ;  and,  in  such  a  case,  the  authorities,  without  diver- 
sity, clearly  show  that  the  assignment  was  subject  to  the 
contingency  of  reduction  of  the  legacy  to  possession  in 
the  husband's  lifetime ;  and  that,  as  it  was  never  so  re- 
duced, it  survives  to  the  appellant:  And  the  fact  that 
her  ostensible  concurrence  in  the  last  assignment,  and 
also  not  improbably  in  the  first,  was  not  spontaneous, 
but  coercive,  presents  her  claim  in  an  unexceptionable 
light  as  to  its  morale  and  intrinsic  justice. 

The  appellant,  therefore,  appears  to  be  entitled  to  the 
legacy,  not  only  as  a  proper  settlement,  but  in  her  own 
right  as  survivor. 

On  the  law  and  the  facts  the  appellee  stands  where  the 
appellant's  husband. would  have  stood  had  he  made  no 
assignment  of  the  unpaid  legacy;  and  as  the  husband 
did  not  reduce  it  to  his  possession,  it  would  have  sur- 
vived to  his  surviving  wife. 

The  assignee  took  the  assignor's  right,  and  acquired 
no  more.  That  right  was  contingent,  and  dependent  on 
the  reduction  of  the  legacy  to  possession.  There  was^ 
no  such  reduction,  nor  could  have  been,  unless  the  ex- 
ecutor had  acticipated  the  time  of  payment  prescribed 
by  the  testator,  which  he  rightly  refused  to  do. 


Digitized  by 


Google 


586  BUSH'S    REPORTS. 

Green  ys.  Ball. 

In  procuring  the  assignments,  the  appellee  risked  all 
contingencies;  and,  as  he  cannot  get  the  legacy,  he 
must  look  for  indemnity,  as  sought  by  his  cross-petition, 
against  his  assignor's  heirs. 

Wherefore,  the  judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  render  a  judgment  in 
the  appellant's  favor  for  her  legacy  now  in  the  exec- 
utor's hands. 


CASE  77— PETITION  ORDINARY— FEBRUARY  17. 

jg^  Green   vs.   Ball. 

4bu58a 
}^      ^^  APPEAL    FBOM   HENDBR80N   CIRCUIT   COURT. 

1.  An  crroneons  judgment  cannot  be  assailed  collaterally. 

2.  The  purchaser  of  land  at  a  decretal  sale  agreed  rerbally  with  the  de- 

fendant owner  that  he  would  become  tht^  purchaser,  in  order  to  avoid 
A  sacrifice,  and  that  all  le^l  and  equitable  rights  which  he  might 
acquire  as  a  purchaser  should  operate  as  a  mortgage  to  secure  the 
repayment  of  whatever  sums  he  might  have  to  pay;  and  that  the  de- 
fendant might  redeem  the  land  by  paying  the  sale  bonds,  or  by  re- 
funding the  amount  the  purchaser  might  pay  thereon,  with  interest, 
and  thus  avoid  the  sale,  or  become  entitled  to  a  reconveyance  of  the 
land.  The  defendant  paid  four  hundred  dollars  on  the  purchaser's 
bonds.  The  purchaser  obtained  an  absolute  conveyance,  and  after- 
wards sold  and  conveyed  the  land  to  a  third  party,  who  had  notice  of 
the  agreement  above.  Held — That  the  purchaser  and  his  rendee 
with  notice  held  the  title  thus  acquired,  in  trust  for  the  defendant 
debtor,  and  that  they  could  not  evict  him  from  the  possession  of  the 
land. 

That  the  acts  of  the  purchaser  in  obtaining  the  absolute  title 
and  selling  and  conveying  the  land  were  fraudulent;  and  that  parol 
evidence  was  competent  to  prove  the  contract  and  fraud. 
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That  the  verbal  coatract  to  make  the  purchase  and  hold  the  land 
for  the  benefit  of  the  defendant  debtor  did  not  come  within  the 
statute  of  frauds.  (Langhorne  vt.  Payne^  14  B.  Mon.^  624;  Martin 
V8.  Mariiny  \^  B.  Mon.,  8;  Miller's  heirs  vs.  AntUj  2  Bush^  407; 
Thomas  vs.  McCormackj  9  Dana^  108.) 

Charles  Eaves  and 

A.  J.  Anderson,  For  Appellant, 

CITED— 
7  Cranch,  241 ;  Conway  vs,  Alexander, 

1  Howard,  126;  Morris  vs,  Nixon, 

2  Eden,  110;   Vernon  vs,  Bethell. 

2  /.  /.  M.,  114;   Oldham  vs.  Hallcy. 

3  /.  /.  M.,  354 ;  Edrington  vs.  Harper, 
2  Story's  R,,  293 ;  Jenkins  vf,  Eldridge, 

4  Kent's  Com.,  143,  5th  ed, 

2  Sumner's  R,,  228,  232,  233. 

19  Howard,  300 ;  Babcock  vs.  Wyman. 

2  Atk.,  150;  Uoyd  vs,  Spillote, 
.  1  Wash.,  14  ;  Ross  vs.  Newall, 

6  Har.  4*  Johnson,  435 ;   Watkins  vs.  Stockett, 

4  John.  Ch'y  R.,  167;  Strong  vs.  Stewart, 
1  Porter  (Ala.),  318  ;  English  vs.  Lane. 

1  John.  Cli'y,  528 ;  Boyd  vs,  McLean, 

1  Sumner,  187;  3  Story,  181. 

5  Black,  361 ;  Hayworth  vs,  Worthington, 

3  Ycrger,  513  ;  Overton  vs.  Bigelow. 

9  Dana,  109  ;  Thomas  vs.  McCormack. 

2  Sumner,  486;  Flagg  vs,  Alann, 
19  Conn.,  29;  Bacon  vs.  Brown, 
22  //irf.,  518 ;  Jarvis  vs.  Woodruff, 
5  Binney,  499 ;   PFAar/.  V5.  Howell, 
16  ^a.,  432;  Russell  vs.  Southard. 

4  Se?W.,  416;  Hodges  vs.   The  Tennessee  M.  and   T. 
Ins,  Co. 

2  Sumner,  228 ;   Taylor  vs.  Luther, 

7  IVato,  261 ;  Jaques  vs.  Weeks. 
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Stevenson  &l  Myers,  For  Appellee, 

CITED— 
4  B,  Mon,y  336  ;    Watson  vs.  Morrison, 
2  Dana,  328 ;  Cameron  vs.  Bell, 
4  B.  Mon.f  85 ;  Mcllroy  vs.  Speed. 
4  B,  Mon,,  508 ;   Wallace  vs.  Usher. 

2  Mar.,  602  ;   Watson  vs.  McGee. 
4  Dana,  430  ;  Bustard  vs.  Grates. 

4  Dana,  336 ;    Venable  vs.  McDonald. 

Revised  Statutes,  sec.  20,  chap.  80,  2  Stanton,  230. 

7  Cranch,  241  ;   Conway  vs.  Alexander. 

1  Howard,  126 ;  Morris  vs.  Nixon. 

3  /.  /.  M.,  354;  Edrington  vs.  Harper. 

2  /.  /.  i»f.,  114 ;  Oldham  vs.  HaUey. 

JUDGE  HARDIN  dblivbrbd  thb  opinion  of  thb  coobt: 
I 
W.  L.  Weller,  as  the  administrator  of  Henry  F.  Cooper, 

deceased,  brought  a  suit  in  equity  against  James  Green, 

for  the  recovery  of  two  thousand  two  hundred  dollars, 

with  interest  from  the  first  day  of  March,  1866,  and  for 

its  payment  to  enforce  the  vendor's  lien  on  two  parcels 

of  land   which  said  Cooper  had  sold,  and  by  one  deed 

conveyed  to  Green  one  of  said  tracts,  being  described  as 

containing  one  hundred  acres,  and  the  other  as  ten  acres; 

and  under  a  judgment  in  that  suit  the  land  was  sold  by 

a   commissioner,  and   purchased   by  Garret  Mitchell,  to 

whom  it  was  afterwards  conveyed. 

Mitchell  subsequently  sold  and  conveyed  the  land  to 
W.  F.  Ball,  who  brought  this  suit  against  Green,  who 
had  remained  in  possession,  to  evict  him. 

The  defendant  presented  his  defense  in  an  answer  con- 
taining two  paragraphs ;  in  the  first  of  which  the  regu- 
larity of  the  sale  and  conveyance  of  the  tract  often  acres 
of  the  land  was  questioned,  as  well  as  the  judgment  of 
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sale  itself,  on  the  ground  that  the  sales  of  the  two  tracts, 
although  they  were  conveyed  by  one  deed,  were  separate 
transactions,  and  that  no  lien  was  reserved  or  existed  on 
the  tract  of  ten  acres  for  the  debt  of  two  thousand  two 
hundred  dollars,  which  w$is  for  part  of  the  price  of  the 
tract  of  one  hundred  acres  only ;  and  by  an  amended 
answer,  subsequently  filed,  the  defendant  further  alleged, 
that  the  judgment  did  not,  in  fact,  direct  a  sale  of  the  ten 
acre  tract,  but  only  subjected  the  other  tract  to  sale,  and 
that  the  sale  and  conveyance  of  the  ten  acres  was  un- 
authorized. And  the  defendant,  in  the  second  paragraph 
of  bis  answer,  and  also  in  the  amended  answer,  set  up, 
as  a  defense  to  the  entire  action,  that  the  purchase  of 
Mitchell  was  made  under  and  in  pursuance  of  an  express 
contract  between  him  and  the  defendant;  that  Mitchell 
w^ould  bid  for  and  become  the  purchaser  of  the  land  for 
the  debt  of  Cooper's  administrator,  and  take  on  himself 
the  responsibility  of  paying  it  for  the  defendant,  in  order 
to  avoid  a  sacrifice  of  the  land ;  and  that  all  legal  and 
equitable  rights  which  he  might  acquire  as  a  purchaser, 
should  operate  as  a  mortgage  to  secure  to  Mitchell  the 
repayment  of  whatever  sums  he  might  have  to  pay  on 
bis  purchase;  and  that  the  defendant  might  redeem  the 
land  by  paying  the  sale  bonds  of  Mitchell,  or  by  refund- 
ing the  amount  he  might  pay  thereon,  with  interest,  and 
thus  avoid  the  sale,  or  become  entitled  to  a  reconveyance 
of  the  land.  The  answer  further  alleged  that  the  defend- 
ant had  paid  four  hundred  dollars  in  part  satisfaction  of 
one  of  the  sale  bonds  given  by  Mitchell  in  compliance 
with  said  agreement,  and  that  he  was  willing  to  pay  the 
balance,  or  submit  to  a  sale  of  the  land  to  pay  it,  in  com- 
pliance with  his  contract. 

The  answer  further  alleged  that  the  land  was  worth 
twice  the   sum   at  which   Mitchell  bought   it,  and   that 
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Mitchell,  in  violation  of  his  agreement,  had  fraudulently 
procured  an  absolute  deed  for  the  land,  and  attempted 
likewise  fraudulently  to  sell  and  convey  the  land  to  the 
plaintiff,  Ball,  who  purchased  from  Mitchell,  with  notice 
of  the  rights  of  the  defendant  under  said  contract,  and 
of  the  fraudulent  purpose  of  Mitchell  in  making  the  sale. 
The  defendant  sought  to  make  his  answer  a  cross-peti- 
tion against  Mitchell  and  the  administrator  of  Cooper, 
and  to  have  the  cause  transferred  to  the  equity  side  of 
the  court,  and  to  be  allowed  to  redeem  the  land. 

The  court  refused  to  permit  the  additional  parties  to 
be  made,  or  to  transfer  the  cause  to  the  equity  docket, 
and  sustained  a  demurrer  of  the  plaintiff  to  the  answer 
and  amended  answer,  and  rendered  a  judgment  for  the 
recovery  of  the  land.  This  appeal  seeks  a  reversal  of 
that  judgment. 

On  the  questions  separately  raised  respecting  the  valid- 
ity of  the  sale  and  conveyance  of  the  smaller  tract  or 
parcel  of  the  land,  it  is  deemed  unnecessary  to  say  more, 
than  that  if  the  judgment  or  final  orders  in  the  suit  of 
Coopcr''s  adnCr  vs.  Greeny  which  are  not  copied  in  the 
transcript  before  us,  were  erroneous,  they  could  not, 
according  to  numerous  decisions  of  this  court,  be  as- 
sailed collaterally  in  this  action. 

But  the  main  question  to  be  determined  is,  whether  the 
entire  answer,  as  amended,  presented  a  sufficient  equi- 
table defense  to  the  plaintifl''s  action  for  the  recovery 
of  the  land.  On  several  grounds  it  is  insisted  for  the 
appellee  that  the  court  properly  sustained  the  demurrer 
to  the  answer. 

1.  The  agreement  between  Mitchell  and  the  appellant 
not  being  alleged  to  have  been  in  writing,  it  is  contended 
that  it  could  not  be  set  up  and  enforced  for  the  appel- 
lant's relief,  because,  by  the  first  section  of  chapter  22 
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of  the  Revised  Statates,  the  right  of  action  is  prohibited 
on  contracts  existing  in  parol  "  for  the  sale  of  real  es- 
tate." 

If  we  were  required  to  construe  the  statute,  unaided 
by  any  previous  decision  of  this  court,  we  should  not  be 
inclined  to  regard  its  provisions  as  applicable  to  this 
case,  as  the  alleged  parol  agreement  does  not  reason- 
ably import  a  sale  of  the  land  by  Mitbhell  to  the  appel- 
lant, but  simply  a  contract  devolving  a  trust  on  Mitchell, 
which  the  appellant  might  enforce  in  equity,  if  not  fraud- 
ulent on  his  part,  or  within  the  interdiction  of  some  law 
other  than  the  statute  of  frauds.  But  that  such  a  con- 
tract is  not  within  the  operation  of  the  statute  may  be 
regarded  as  settled  by  repeated  decisions  of  this  court. 
(Langhorne  vs.  Payne ^  14  B.  Mon,,  Q24;  Martin  vs,  Martin, 
16  B.  Mon.,  8 ;  MUler's  heirs  vs,  Antle,  2  Bush,  407.) 

2.  It  is  contended  that  the  agreement  with  Mitchell, 
and  his  purchase  under  it,  were  fraudulent  as  to  the 
creditors  of  the  appellant ;  and  that,  consequently,  equi- 
ty will  not  interpose  to  relieve  him.  Conceding  the  cor- 
rectness of  the  principle  relied  on,  it  does  ncft  appear 
to  us  that,  by  the  facts  alleged  in  the  defense  in  this  case, 
any  such  purpose  or  intent  on  the  part  of  the  appellant 
is  disclosed,  as  to  admit  of  the  application  of  that  princi- 
ple in  this  case. 

3.  The  decision  of  the  circuit  court  is  defended  as  cor- 
rect, because,  as  is  insisted,  the  allegations  of  the  answer, 
if  true,  are  not  sufficient  to  change  the  legal  import  of 
the  deed  to  Mitchell  from  that  of  an  absolute  conveyance 
to  that  of  a  mortgage ;  and  especially  so.  as  in  this  case 
the  defendant  seeks  to  avail  himself  of  the  equity  as- 
serted by  him  to  defeat  the  claim  of  Ball,  who  was  not 
a  party  to  the  agreement  between  the  appellant  and 
Mitchell. 


Digitized  by 


Google 


502  BUSH'S    REPORTS, 


Oreen  vs.  Ball. 


The  averments  of  the  answer  in  this  case,  which,  by 
the  demurrer,  are  confessed  as  true,  leave  no  room  for 
speculation  as  to  the  precise  nature  of  the  transaction 
between  the  appellant  and  Mitchell.  Viewed  in  its  as- 
pect most  favorable  to  Mitchell,  it  was  an  arrangement 
to  vest  the  title  in  him  ostensibly  as  an  absolute  pur- 
chaser, but  upon  an  express  contract  that  it  should  only 
operate  as  a  mortgage  to  secure  the  repayment  of  so 
much  of  the  purchase  money  as  Mitchell  might  have  to 
pay;  and  the  answer  not  only  alleges  that  Mitchell 
fraudulently  violated  said  contract,  and  the  trust  it  im- 
posed upon  him,  in  selling  and  conveying  the  land  to 
Ball,  but  that  the  latter  was  cognizant  of  these  facts,  and 
therefore  affected  with  notice  of  the  equity  of  the  appel- 
lant when  he  purchased  the  land  from  Mitchell. 

Conceding  the  general  principle  that,  in  the  absence  of 
fraud  or  mistake,  a  deed  which  is,  in  its  terms,  an  abso- 
lute conveyance,  cannot  be  shown  by  parol  evidence  to 
have  been  intended  as  a  mortgage ;  yet  where,  as  in  this 
case,  an  express  contract  is  set  up  that  the  purchaser's 
rights  should  be  only  those  of  a  mortgagee,  and  that  he 
fraudulently  violated  that  contract  and  the  trust  it  im- 
posed upon  him,  by  obtaining  an  absolute  deed  to  himself, 
and  selling  the  land  to  a  third  person  for  his  own  benefit, 
the  facts  are,  in  our  opinion,  sufficient  to  take  the  case 
out  of  the  operation  of  the  general  rule  adverted  to,  and 
to  authorize  a  court  of  equity  to  enforce  the  contract 
as  originally  understood  and  intended  by  the  parties. 
{Thomas  vs,  McCormack,  9  Dana,  108.) 

It  seems  to  us  that  the  court  erred  in  refusing  to  permit 
the  appellant  to  bring  Mitchell  and  Cooper's  administra- 
tor before  the  court,  and   in  overruling  the   motion  to 
'  transfer  the  case  to  the  equity  docket,  and  also  in  sus- 
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taining  the  demurrer  to  the  answer,  and  adjudging  a 
recovery  of  the  land. 

Wherefore,  the  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  not  inconsistent  vtrith 
this  opinion. 


CASE  78— PETITION  ORDINARY— FEBRUARY  18. 

Kentucky  Central  Eailroad  Co.  vs.  Dills. 

APPEAL   FROM   PBNDLITON   OIBCUIT   COURT. 

1 .  In  an  action  against  a  Railroad  Company,  for  damages,  for  injuries  sus- 

tained bj  a  passenger,  there  being  no  proof  of  gross  negligence  or 
wanton  recklessness,  the  assessment  ought  to  be  compensatory  or  in- 
demnifying only,  and  not  for  smart  money, 

2 .  If  the  damage  resalted  to  the  passenger  solely  from  the  negligence  of 

the  Railroad  Company's  agents,  it  is  liable  for  compensatory  damages; 
or, 

If  it  resulted  solely  from  the  negligence  or  temerity  of  the  passen- 
ger himself,  he  is  entitled  to  nothing;  or, 

3 .  If  it  was  a  compound  result  of  negligence  on  both  sides,  then,  as  the 

passenger's  own  fanlt  was  contributory  to  it,  he  can  recover  nothing, 
unless  the  managing  agents  saw  his  perilous  condition,  and  might, 
by  ordinary  diligence,  have  prevented  the  injury. 

Stevenson  &  Myers,  For  Appellant, 

CITED— 
15  iH*.,  468;  Galena  and  Chicago  R,  R.  vs,  Yartoood. 
2  Redjidd  on  Railways,  204,  3d  ed,,  234-5,  61^^  ed. 
23  Penn.  St.  R,,  147 ;  Railway  Co,  vs.  AspeU. 
9  Louis.  Ann  R.,  441;  Dumoni  vs.  N.  O.  and  C.  Rati- 

road  Company. 
VOL.  IV — 38 
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6  Gray  (Mass.)^  64 ;  Lucas  vs,  Taunton  and  New  Bed- 
ford Railway. 
5tt  Penn.y  294  ;  Railroad  Company  vs.  McClurg. 
Sedgunck  on  Damage,  pp.  26,  27,  28,  33,  34,  Zd  ed. 

2  Duvaily  556 ;  Lou.  and  Port.  Railway  vs.  Smith. 

3  Bushy  587 ;  Parker  vs.  Jenkins. 

A.  H.  Wabd, 

Lee  ife  Marshall,  and  Aj^' 

Ireland  &  Duncan,  For  Appellee, 

orrifiD- 
Redjield  on  Railways,  2d  ed.,  pp.  323  to  330. 
2  Duvall,  114  ;  Louisville  and  Nashville  Railroad  Co.  vs. 
Collins. 

JUDQE  ROBERTSON  dslitskbd  thk  opiniuk  op  thb  ouurt: 

The  appellee,  a  citizen  of  Pendleton  count}%  about 
sixty-five  years  old,  took  passage  on  the  appellant's 
train  of  passenger  cars,  from  Cynthiana  to  Livingood 
station,  near  his  residence.  Before  reaching  the  station, 
the  speed  of  the  train  was  reduced  to  a  slow  pace  until 
the  front  car  reached  the  platform,  when  the  appellee, 
who  was  in  the  middle  car,  got  out,  and,  standing  on 
the  lower  step  of  the  car  and  holding  to  the  iron  rail- 
ing, he  either  fell  or  was  thrown  off  and  hurt  by  a  cut 
about  four  inches  long  on  the  front  scalp  of  his  head, 
and  also  by  sudden  concussion,  of  which  he  soon  re- 
covered, without  any  other  serious  damage  to  his  person 
or  in  loss  of  time. 

This  action  was  brought  by  the  appellee  to  recover 
damages  for  that  alleged  injury,  charged  as  resulting 
from  the  negligence  of  the  appellant's  operating  agents ; 
and  the  jury,  on  a  full  issue,  assessed  his  damages  at  two 
thousand  dollars,  for  which  the  court,  overruling  a  motion 
for  a  new  trial,  rendered  judgment. 
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We  may  assume,  from  the  evidence,  that,  while  the 
appellee  was  on  the  step  of  the  car,  the  brakesman,  to 
force  the  car  up  to  the  platform  of  about  one  hundred 
and  thirty  feet  length,  raised  the  break,  and  thereby 
caused  a  jerk  in  the  motion  of  the  car ;  but  whether 
that  sudden  motion  threw  the  appellee  off,  or  whether 
he  prematurely  stepped  off  before  the  car  ceased  to 
move,  or  whether  it  was  there  stopped  at  all,  cannot  be 
certainly  determined  from  the  testimony,  in  which  there 
is  some  contrariety  in  respect  to  each  of  these  questions. 
But  there  can  be  no  rational  doubt  that,  whether  the 
train  was  entirely  stopped  or  not,  the  conductor  stepped 
on  the  platform,  and  a  passenger  got  from  it  into  one  of 
the  cars. 

Nor  does  it  appear,  with  judicial  certainty,  whether 
the  raising  of  the  brake  was  necessary  or  prudent,  or 
was  unskillful  or  negligent.  It  was  the  peculiar  province 
of  the  jury  to  weigh  the  conflicting  testimony,  and  de- 
cide on  all  the  facts.  But  however  the  jury  may  have 
been  allowed  to  decide  them,  they  did  not  authorize  a 
punitive  verdict. 

There  being  no  proof  of  gross  negligence  or  wanton 
recklessness,  the  assessment  ought  to  be  compensatory  or 
indemnifying  only.  This  is  not  a  case  for  ^' smart  money. ''^ 
But,  without  discussing  the  amount  of  the  verdict,  we 
must  reverse  the  judgment  for  error  in  instructing  the 

The  law  applicable  to  the  facts  may  be  defined  in  the 
following  condensed  form : 

1.  If  the  damage  to  the  appellee  resulted  solely  from 
the  negligence  of  the  appellant's  agents,  it  is  liable  for 
compensatory  damages. 

2.  If  it  resulted  solely  from  the  negligence  or  temerity 
of  the  appellee  himself,  he  is  entitled  to  nothing. 


Digitized  by 


Google 


6fl«  BUSH»S    REPORTS. 

Kentucky  Central  Railroad  Go.  ts.  Dills. 

3.  If  it  was  a  compound  result  of  negligence  on  both 
sides,  then,  as  the  appellee's  own  fault  was  contributorj 
to  it,  he  can  recover  nothing,  unless  the  managing  agents 
saw  his  perilous  condition,  and  might,  by  ordinary  diligence^ 
have  prevented  his  fall. 

The  instructions  do  not  sufficiently  conform  to  this 
standard.  After  overruling  instructions  asked  by  each 
parly  the  court,  sua  sponte,  gave  three  instructions,  ihe 
first  and  second  of  which  are  substantially  correlatives ; 
and  the  second  being  bat  the  converse  of  the  first,  will 
not  be  quoted,  as  it  is  not  complained  of. 

The  first  instruction  told  the  jury,  that  if  the  damage 
resulted  from  the  negligence  or  unskillfulness  of  the  ap* 
pellant's  agents,  "  without  the  fatdt  of  the  appellee," 
they  should  assess  ^ch  damages  as  the  appellee  had  sus- 
tained; and,  by  the  third,  the  jury  was  instructed  that  it 
was  the  appellant's  "  duty  to  use  such  care  as  will  secure 
the  safety  of  passengers  in  their  life  or  limb." 

As  the  first  instruction  did  not  define  "  fault,"  as  appli- 
cable to  the  testimony,  the  jury  may  have  been  misled 
by  that  instruction ;  and  as  there  was  no  dispute  about 
the  appellee's  conduct  in  standing  on  the  steps  of  the  car, 
the  jury  ought  to  have  inferred  that  the  court  did  not 
consider  that  as  his  ^^fault,^^  for  otherwise  the  hypothesis 
of  ^*  fault"  was  idle  and  misleading,  and  the  result  might 
indicate  that  the  jury  was  actually  thus  misled.  This 
instruction  was,  therefore,  erroneous. 

The  third  instruction  was  equally  misleading  and  erro- 
neous. It  authorized  the  jury  to  infer,  that  whatever 
may  have  been  the  conduct  of  the  appellee,  it  was  the 
appellant's  duty  to  secure  him  from  harm,  or,  in  other 
words,  that  it  is  the  insurer  of  the  passengers^  which  is 
certainly  not  the  law. 

Wherefore,  for  the  errors  suggested,  the  judgment  b 
reversed,  and  the  cause  remanded  for  a  new  trial. 
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CASK  79— PETITION  ORDINARY— FEBRUARY  18. 

Denton  vs.  Lytle,  &c. 

APPEAL   FROM   FLEMING  OIHCUIT  COURT. 

1 .  Ordinarily  the  relative  rights  and  responsibilities  of  the  parties  to  a  bill 

of  exchange  is  determined  by  their  attitude  upon  the  bill  (Uixon  v§. 
Reed^  2  LilUll^  175;  Eldridge  V8.  Duncan,  I  B.  Mon.,  lOI);  but— 

2.  Although,  as  a  general  rule,  even  when  the  bill  is  accommodation  paper, 

the  drawer  stands  bound  before  an  indorser,  as  between  themselves 
— and,  therefore,  the  indorser  may  look  to  the  drawer  if  he  pays  the 
debt  for  the  amount  paid — the  legal  liabilities  of  the  parties,  arising 
firom  their  relative  positions  on  the  bill,  may  be  changed,  by  an  agree-  ' 
ment  between  them.     (Scott  vs.  Doneghy,  17  B.  Mon.j  321.) 

3.  The  accommodation  drawer  and  indorser  each  paid  one  half  of  the  bill, 

on  the  basis  of  equal  responsibilities  as  between  themselves,  as  sure- 
ties of  the  acceptors;  this  fact,  if  unexplained,  authorizes  the  infer- 
ence, that  they  acted  in  pursuance  of  some  previous  understanding  or 
agreement  rendering  it  obligatory  on  them  both  to  do  so.  In  this  case 
the  indorser  sued  the  drawer,  but  did  not  recover  the  amount  paid  by 
him  as  above. 

Cord,  For  Appellant. 

E.  C.  Phister,  For  Appellees, 

CITED— 
2  Metcalfe,  228;  1  Bush,  384. 
1  Metcalfe^  358  ;  Scales  vs.  Ashbrook. 

JUDGE  HARDIN  dklivsbkd  thb  opinion  of  the  court: 

A  bill  of  exchange  for  one  thousand  two  hundred 
dollars,  dated  the  4th  day  of  March,  1861,  appearing  to 
have  been  drawn  by  Samuel  R.  Lytle  upon,  and  accept- 
ed by,  Todd  &  Grose,  and  indorsed  by  James  Denton 
and  others,  was  discounted   in  the  branch  of  the  Bank 
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of  Louisville  at  Flemingsburg,  Kentucky,  as  accom- 
modation paper  for  the  use  of  the  acceptors,  and,  at  its 
maturity,  it  was  protested  for  non-payment;  and,  by  the 
failure  of  the  acceptors  and  other  parties,  said  Lytle 
and  Denton  were  compelled  to  assume  and  pay  over 
nine  hundred  dollars  of  the  debt.  They  appear  to  have 
ac^usted  the  matter  between  themselves  on  the  basis, 
that,  notwithstanding  the  different  positions  they  occu- 
pied as  drawer  and  indorser  on  the  bill,  they  were,  in 
fact,  mutually  and  equally  the  sureties  of  Todd  &  Grose. 

Afterwards,  in  December,  1865,  Denton  brought  this 
suit  against  Lytle  and  others,  alleging  in  substance  that 
he  paid  one  half  of  said  sum  assumed  by  himself  and 
Lytle,  under^  a  misapprehension  of  the  relative  legal 
rights  and  responsibilities  of  himself  and  Lytle  as  in- 
dorser and  drawer  of  the  bill,  and  under  a  mistaken 
belief,  superinduced  by  the  false  and  fraudulent  repre- 
sentations of  Lytle,  that  they  were  equally  bound  as 
sureties  in  the  debt  for  Todd  6t  Grose,  and  in  ignorance 
of  the  fact,  that,  as  between  him  and  Lytle,  his  position 
was  that  of  an  indorser  and  surety  of  the  latter;  and 
on  these  alleged  facts  he  sought  to  recover  against  Lytle 
the  amount  he  had  paid  as  aforesaid. 

Lytle,  in  his  defense,  controverted  the  averment  that 
the  plaintiff,  in  assuming  and  paying  part  of  the  debt, 
acted  under  any  misapprehension  of  the  legal  rights  and . 
responsibilities  of  the  parties  to  said  bill,  or  any  mistake 
as  to  its  legal  effect  whatever,  and  denied  that  he  made 
any  false  or  fraudulent  representation  to  the  plaintifi* 
relative  to  their  said  rights  and  liabilities,  or  that  the 
latter  was  ignorant  thereof;  and  he  resisted  a  recovery 
against  him  on  the  ground  that  he  and  the  plaintiff  had 
made  their  respective  payments  of  said  debt  in  com- 
pliance   with  a   mutual  understanding   and  agreement. 


Digitized  by 


Google 


WINTER    TERM,     1868.  699 

Denton  vs.  Lytle,  kc, 

that,  as  between  themselves,  they  were  equally  the 
sureties  of  Todd  &  Grose. 

The  court,  on  hearing  the  cause,  dismissed  the  action 
as  to  Lytle,  and  Denton  now  seeks  a  reversal  of  that 
judgment. 

This  court  has  repeatedly  recognized  the  general  prin- 
ciple, that,  ordinarily,  the  relative  rights  and  responsi- 
bilities of  the  parties  to  a  bill  of  exchange  are  determined 
by  their  attitude  upon  the  bill.  {Hixon  vs.  Reed,  2  Lit., 
175;  Eidridge  vs.  Duncan,  1  B.  Monroe,  101;  Scott  vs. 
Doneghy,  17  B.  Mon.,  321.) 

But  although,  as  a  general  rule,  even  where  the  bill  is 
accommodation  paper,  the  drawer  stands  bound  before 
an  indorser  as  between  themselves,  and,  therefore,  the 
indorser  may  look  to  the  drawer,  if  he  pay  the  debt,  for 
the  amount  paid,  the  legal  liabilities  of  the  parties 
arising  from  their  relative  positions  on  the  instrument 
may  be  changed  by  an  agreement  between  them.  {Scott 
vs.  Doneghy,  supra.) 

The  fact  that,  in  this  case,  the  parties  themselves  ad- 
justed and  paid  the  debt,  on  the  basis  of  equal  responsi- 
bility as  between  themselves  as  sureties,  if  unexplained, 
authorizes  the  inference  that  they  acted  in  pursuance  of 
some  previous  understanding  or  agreement,  rendering  it 
obligatory  on  them  both  to  do  so.  And  although  the 
explanatory  statements  of  the  petition,  if  sustained  by 
proof,  would  lead  to  a  different  conclusion,  as  these  alle- 
gations of  the  petition  are  denied  and  not  proved,  it 
seems  to  us  that  the  court  rightly  dismissed  the  action. 

Wherefore,  the  judgment  is  affirmed. 
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Burgess  tb.  The  Northern  Bank  of  Kentnckjr. 
CASK  80— PETITION  ORDINARY— FEBRUARY  19. 

Burgess  vs.  The  Northern  Bank  of  Kentucky. 
Burgess  vs.  First  National  Bank. 

APPIAL8  ntOM   KBNTON   OIBOUIT  COURT. 

1 .  To  a  bill  of  exchange,  accepted  bj  one  partner  in  ih^  name  of  the  finn^ 

the  name  of  the  drawer  and  indorser  was  forged.  This  bill  was  sold 
to  a  bank  by  the  partner  who  accepted  it,  and  the  proceeds  thereof 
drawn  by  him  in  the  firm  name,  bj  an  indorsement  thereof  on  the 
forged  check  of  the  drawer  and  indorser.  Notwithstanding  the  forge- 
ries, the  bill  having  been  nttered  by  one  partner,  and  the  proceeds 
thereof  having  been  received  by  him  in  the  firm  name^  each  partner  is 
liable  to  the  bank  for  the  amount  of  the  bill,  the  officers  of  the  bank 
having  no  knowledge  of  the  forgeries  at  the  time  of  the  purchase  of 
the  bill  and  the  payment  of  the  money. 

2.  If  one  of  the  parties  to  a  bill  negotiate  it  with  a  forged  indorsement, 

in  the  name  of  the  payee,  he  must  be  understood,  as  affirming,  that  the 
indorsement,  is  in  the  handwriting  of  the  payee,  or  written  by  his 
order,  and  is  estopped  from  denying  the  genuineness  of  the  indorse- 
taent,  or  setting  up  the  forgery  in  defense  of  an  action  by  the  holder. 
{Story  on  BilU^  iec,  225;  HarUman  vt.  ffenshaw^  j'c,  11  ffoward^ 
111.) 

3.  Bach  partner  is  presumed  to  hare  authority  to  bind  the  firm  by  the  use 

of  its  name  upon  bills  and  promissory  notes;  and  when  so  used,  the 
bill  or  note  will  be  deemed  to  be  on  partnership  account,  and  bind  it 
accordingly,  unless  it  is  clearly  established  that  the  party  taking  it 
had  notice  that  the  bill  or  note  was  made  for  purposes  not  within  the 
partnership  business.  {Story  on  BilU^  tec.  78;  Story  on  Promu$ory 
Notes,  tee,  72;  Bank  of  Kentucky  vt.  Brooking^  ^c,  2  Littell,  42; 
McOowan^  ^c,  vs.  Bank  of  Kentucky^  6  Littell,  271.) 

4.  It  is  no  answer  to  a  claimant  upon  the  firm,  that  the  debt  which  he 

seeks  to  recover  was  contracted  by  one  of  the  partners  in  the  firm 
name,  for  a  fraudulent  or  dishonest  purpose,  if  the  debt  was  incurred 
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and  the  money  receired  within  the  scope  of  the  partnership  business, 
and  without  the  knowledge,  of  the  other  contracting  party,  of  such 
fraudulent  or  dishonest  purpose.     (Oow  on  Partnership^  161.) 

Carlisle  &  O'Hara,  For  Appellant, 

CITED— 
Story  on  Notes,  sees.  379,  387. 
Story  on  Bills,  sec.  451,  262,  411,  448,  451. 

John  F.  &  Chas.  H.  Fish,  For  Appellees, 

CITED— 
Story  on  Bills,  sees,  78,  263,  450,  225, 262, 263,  72, 113, 

211,  524. 
Story  on  Notes,  sees.  72,379,380,382,  115,341,  108, 

111,  127,  225,  262,  263,  110,  46. 
5  Littcll,  271 ;  McGowan  vs.  Bank  of  Kentucky. 

2  Littell,  46  ;  Bank  of  Kentucky  vs.  Brooking  ^  Clark. 
5  Mon.,  170 ;  McGrew  vs.  Murrell  4*  Bidlen. 

3  Kent's  Com.,  91,  92,  93,  and  note,  top  p.  105. 
11  Howard,  102;   18  Curtis,  591. 

3  HUl,  227,  228 ;  5  Mon..  384 ;  7  Mon.,  457. 

Chitty  on  Bills,  pp.  261,  636,  262,  638,  and  notes. 

3  Barr,  1384;  Price  vs.  Neal ;  1  Bla.,  390. 

2  Crampton  4*  Jarvis,  425. 

Parsons  on  Partnerships,  pp.  199  to  214. 

Byles  on  Bills,  p.  32. 

2  Parsons  on  Notes  and  Bills,  pp.  589  to  594. 

JUDGE  HARDIN  dbliyirbd  thb  opinion  of  thb  court: 

The  appellees,  the  president,  directors,  and  company 
of  the  Northern  Bank  of  Kentucky,  brought  this  action 
against  J.  H.  Jurey  and  Joseph  Burgess,  late  partners 
in  business,  in  the  firm  name  of  Jurey  &  Burgess,  and 
Edward  Burgess,  on  a  bill  of  exchange,  purporting  to 
have  been  drawn  by   said  Edward   Burgess   upon,  and 
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accepted  by,  said  Jurey  &  Burgess,  for  thi*ee  thousand 
dollars,  dated  the  28th  day  of  June,  1867,  payable  to 
the  drawer's  own  order,  at  the  Bank  of  the  Ohio  Valley, 
Cincinnati,  Ohio,  ninety  days  Ihereailer,  and  indorsed  in 
his  name,  and  which  appears  to  have  been  sold  to  the 
plaintiffs  by  Jurey,  acting  in  the  partnership  name  of 
Jurey  &  Burgess;  and  the  proceeds  of  the  bill  were 
paid  to  him  on  a  check  therefor,  purporting  to  have 
been  drawn  by  said  Edward  Burgess,  in  favor  of  said 
Jurey  &  Burgess,  which  he  indorsed  to  the  bank  in  said 
partnership  name. 

Edward  Burgess  not  having  been  brought  before  the 
court,  the  action   was  discontinued  as  to  h'un. 

Without  controverting  the  existence  of  the  partnership, 
or  the  authority  of  Jurey  to  use  the  name  of  the  firm  of 
Jurey  &  Burgee's,  within  the  Hcope  of  their  partnership 
business,  Joseph  Burgess,  by  his  separate  answer,  denied 
that  the  bill  had  been  transferred  to  the  plaintiil'ri  by  Ed- 
ward Burgess,  by  his  indorsement  oi*  otherwise,  and 
alleged  that  the  name  of  Edward  Burgess,  purporting 
to  be  his  signature  as  indorser  of  the  bill,  was  a  forgery, 
and  that  ic  had  been  so  madt;  without  his  knowledge, 
consent,  or  connivance,  anu  that  the  plaintifls  having 
received  the  bill  I'pou  said  forged  indorsement,  they 
weie  nol  the  owners  thei-eof,  and  had  acquired  no  right 
of  acliou  thereon. 

The  law  and  facl^  of  the  cas?e  were,  by  consent,  sub- 
mitted to  the  3ouri.  for  trial  v/itbout  the  intervention  of 
a  jury,  and  ihe  ooujt  rendered  ^  judgment  for  the  debt 
against  Jos«*ph  Burge.^^;  aud  fro**i  that  judgment  he 
proj<ectijr;f*  ibi-*  ^^pp^al. 

It  virts  rtutiiciently  provt^d  ju  the  trial  that  the  name  of 
Eduard  Buigej^s  upon  the  bill,  both  as  drawer  and  in- 
dorser, a:5  well  as  his  n^lme  aiiixed  to  the  check,  oo  the 
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indorsement  of  which  Jurey  drew  the  money,  was  not 
the  genuine  signature  of  Edward  SurgesH,  but  «  forgery. 
But  there  wan  no  evidence  before  the  conrt  conducing  to 
prove  thai-  the  officern  of  the  bank  had  knowledge  that 
said  instruments  were  not  the  acts  of  Ed  ward  Burgess; 
nor  does  it  appear  that  they  had  nny  notice  thai:  Jurey, 
in  obtaining  ihe  money  upon  them  in  the  lir-n  name  of 
Jurey  &  Burgess,  was  not  actiii^"  ah  one  cf  the  firm  in 
the  course  of  its  iegiti>nate  business. 

Upon  these  facts  ic  is  contended  for  the  appellant  that 
the  bank  acquired  no  title  to  the  bill,  and,  moreover, 
if  the  negotiation  of  it  w««  sucli  ais  •.»  transfer  it,  the 
plaintifTs  were,  neverthelesn,  xuA  entitled  to  recover,  be- 
cause the  proceeds  of  the  bill  were  iiot  |»«jd  to  J.dward 
Burgess  or  to  his  order,  but  \«eve  paid  on  tiie  presenta- 
tion of  a  forged  check  purporting  H)  have  been  drawn  by 
him. 

In  rStory  on  <^»ills,  -ection  451.  the  general  principle  is 
stated,  thav.  "if  the  indorsement  under  which  ilu:  iiolder 
claims  is  f/n'ged,  the  accepidr  is  no\  boiiod  to  pay  the 
bill;  bud  if  he  uoes,  the  real  ownei-  is  s^till  entitled  to 
recover  the  rimount,  as  wt5ll  from  the  holder  as  from  the 
acceptor.'*  This  we  regard  ai?  a  correei  principle  of 
law,  as  applicable  to  cases  in  which  the  parties  sought 
to  be  charged  are  not  estop j)ed  by  their  own  acts  or  con- 
nection >Aith  the  negoiiaiion  of  the  bill  from  controvert- 
ing the  iudorsem«iMi:  or  the  validity  of  the  title  of  the 
holders.  But.  hi  this  ca^e  the  attitude  of  the  appellant 
is  materially  ditferent  from  that  which  he  vi'ould  have 
occupied,  if  the  bill  Jiad  been  put  in  circulation  by 
means  of  a  forged  ia<lor!?ement  by  «  stranger,  or  one 
for  whose  aot*i  he  was  under  no  legal  responi^ibiiity. 

If  onw  of  the  parties  to  a  bill  negotiate  it  with  a 
forged  indorsement,  in  ine  name  of  the  payee,  he  must 
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be  understood  as  affirming  that  the  indorsement  is  in 
the  handwriting  of  the  payee,  err  written  by  his  order, 
and  is  estopped  from  denying  the  genuineness  of  the 
indorsement,  or  setting  up  the  forgery  in  defense  of  an 
action  by  the  holder.  {Story  on  BUls,  sec.  225;  Harts- 
man  vs.  HenshaWf  4^.,  11  Howard^  177.) 

If  these  views  be  correct,  Jurey,  who  negotiated  the  bill 
in  the  partnership  name  of  Jurey  &  Burgess,  could  not 
escape  responsibility  on  the  ground  that  the  indorsement 
of  the  bill  was  a  forgery.  Is  not  the  appellant  equally 
liable  to  the  holders,  although  innocent  of  any  participa- 
tion in  the  crime  of  forgery  imputed  to  his  partner? 

It  is  a  general  principle  in  the  law  of  partnerships,  and 
one  which  this  court  has  long  and  uniformly  recognized, 
that  each  partner  is  presumed  to  have  authority  to  bind 
the  firm,  by  the  use  of  its  name,  upon  bills  and  promis- 
sory notes;  and  when  so  used,  the  bill  or  note  will  be 
deemed  to  be  on  partnership  account,  and  bind  it  accord- 
ingly, unless  it  is  clearly  established  that  the  party  taking 
it  had  notice  that  the  bill  or  note  was  made  for  purposes 
not  within  the  partnership  business.  {Stoty  on  Bills^  sec* 
78 ;  Stori/  on  Promissory  Notes,  sec,  72  ;  Bank  of  KentiLcky 
vs.  Brooking,  4^.,  2  LitteU,  42 ;  McGowan,  4^.,  vs.  The 
Bank  of  Kentucky,  5  Littell,  271.) 

It  is  insisted,  however,  that  although  the  transaction 
between  Jurey  and  the  bank  was  such  as  would  ordinari- 
ly bind  the  firm  of  Jurey  &  Burgess,  yet,  as  Jurey  appears 
to  have  been  guilty  of  a  crime  in  uttering  the  paper  upon 
a  forged  indorsement,  the  illegality  of  the  transaction  on 
the  part  of  Burgess  renders  the  case  an  exception  to  the 
general  rule,  by  which  one  partner  is  held  to  responsibil- 
ity for  the  acts  of  another.  But  we  deem  this  distinction 
rightly  taken  only  so  far  as  accountability  for  the  crimi- 
nal offense  is  concerned ;  not  so  as  to  the  legal  conse- 
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quences  of  the  acts  of  a  partner  as  affecting  the  rights  of 
others,  which  are  presumed  to  be  done  in  the  course  of 
the  partnership  business;  for  it  is  no  answer  to  a  claimant 
upon  the  firm  that  the  debt  which  he  seeks  to  recover 
was  contracted  by  one  of  the  partners  in  the  firm  name, 
for  a  fraudulent  or  dishonest  purpose,  if  the  debt  was 
incurred  and  the  money  received  within  the  scope  of  the 
partnership  business,  and  without  the  knowledge  of  the 
other  contracting  party  of  such  fraudulent  or  dishonest 
purpose.     {Gow  on  Partnership^  161.) 

As  to  the  objection  that  the  money  was  wrongfully 
withdrawn  from  the  bank  by  Jurey,  on  a  forged  check, 
drawn  in  the  name  of  Edward  Burgess,  it  results,  from 
what  we  have  already  said,  that  as  Jurey  indorsed  that 
check  in  the  firm  name  of  Jurey  &  Burgess  when  he  ne- 
gotiated the  bill,  the  appellant  was  precluded  from  setting 
up  the  forgery  to  show  that  the  bank  had  not  properly 
paid  the  consideration  for  which  the  bill  was  passed  to  it. 

Wherefore,  the  judgment  is  affirmed. 


Digitized  by 


Google 


606  BUSH'S    REPORTS. 


Gay  T8.   Morgan,  kc 


Cx\SK  81— «ULE— FEBRUARY  19. 

Gay  vs.   Morgan,  &c. 

APPEAL    fiaU    MCaACKIN    UIRCOIT   COURT. 

ScMMABT  Procebiunos. — In  an  actiou  in  tbe  nature  of  replerin,  to  recover 
a  borso,  rhc  defeudaui  executed  bond,  wiib  surety,  and  retained  pos- 
sessittn  of  tbe  horse.  Plaintiff  recovered  judj^m'^nt  for  tbe  borse,  or 
his  ascei-tained  value,  and,  tit  tbe  sanin  tetm,  moved  ibe  contt  for  a 
lule  against  tbe  surety  co  ibow  cai'se  wby  judficnient  suoold  oot  also 
be  rendered  against  dim.  On  tbe  trial  of  tbe  rule,  Ibe  circuit  conrt 
propt*rly  recused  to  render  judgment  against  the  surely.  Such  a 
summary  piocoediug  is  not.  nuihorized  by  statute,  nor  is  >t  em- 
braced in  sections  283,  479,  or  484  of  the  Civil  Code.  On  iuch  a 
bond,  the  plaintiff  mutt  proceed  againtt  the  surety  by  an  action  Iftereon, 

J.  Q.  A.  King,  For  Appellant, 

CITGO— 
Civil  Code,  sees.  215,  283. 

CBIEF  JUSTICE  WHJ.fAMS  dslivebbd  thb  opinion  of  thi  court: 

Gay  brought  his  Buit  in  the  nature  of  replevin  to  re- 
cover a  horse  of  Kornegay,  who  gave  bond,  and  retained 
the  po^HCssion  of  the  horse. 

The  plaintiff  having  recovered  a  verdict  and  judgment 
for  the  horse  or  the  ascertained  value,  moved  for  a  rule, 
at  the  same  term  of  the  court,  against  the  security,  Mor- 
gan, to  shovir  cause  why  judgment  should  not  also  be 
rendered  against  him;  and,  on  the  trial  of  the  rule  or 
motion,  offered  to  file  the  affidavii:  of  his  counsel  that, 
after  the  recovery,  and  before  asking  for  the  rule,  he,  for 
the  plaintiff,  had  demanded  the  horse  Oi^  his  assessed 
value  of  both  the  principal  and  security,  and  both  had 
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refused ;  which  affidavit  th*e  court:  rejected,  and  dismissed 
the  rule,  and  Gay  seekH  a  reversal. 

By  section  2,  Civil  Code,  "  Remedies  in  Civil  Cases," 
are  divided  into — 1.  "Actions;"  2.  "Special  Proceed- 
ings." 

In  Watson  vs.  Gabby  (18  B.  Mon.,  662),  this  court,  upon 
a  motion  and  judgment  on  a  claimant's  bond,  executed  to 
the  officer  after  levy  of  the  execution  in  his  hands,  held, 
that  "  the  proceeding  cannot  be  considered  an  '  action,^ 
as  defined  by  the  Civil  Code,  but  comes  more  properly 
within  that  class  of  remedies  denominated  special  or  sum- 
mart/  proceedings,'*^  and  authorized  by  section  484. 

The  Civil  (Code  sec.  479),  regulating  summary/  proceed- 
ingSj  provides,  that  "judgments  and  final  orders  maybe 
obtained,  on  moiionj  by  sureties  against  their  principals ; 
sureties  against  their  co-sureties  for  the  recovery  of 
money  due  them  on  account  of  payments  made  by  them 
as  such ;  by  clients  against  attorneys ;  plaintifis  in  exe- 
cution against  sheriffs,  constables,  and  other  officers,  for 
the  recovery  of  money  or  property  collected  for  them, 
and  damages;  and  all  other  cases  specially  authorized  by 
statute.'*^ 

It  is  evident  that  this  motion  is  not  authorized  by  this 
section,  unless  there  be  some  statute  specially  authoriz- 
ing it. 

Section  283  only  authorizes  summary  proceedings  on 
bonds  to  obtain  discharge  of  specific  attachments,  or  for 
forthcoming  of  steamboats  or  other  property  specifically 
attached, 

t Section  3,  "Preliminary  Provisions,"  of  Civil  Code,  de- 
fines a  civil  action  to  be  "  an  ordinary  proceeding  in  a 
court  of  justice  by  one  party  against  another  for  the  en- 
forcement or  protection  of  a  private  right,  or  the  redress 
or  prevention  of  a  private  wrong." 
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And  section  4  defines  special  proceedings  to  be  "  every 
other  remedy  in  a  civil  case." 

Among  the  many  special  provisions  of  the  Code  and 
statutes  authorizing  summary  proceedings  on  bonds  exe- 
cuted in  legal  proceedings,  we  have  found  none  embrac- 
ing the  bonds  authorized  and  required  in  an  ordinary 
action  in  the  nature  of  replevin. 

In  the  absence  of  any  special  authority  for  a  summary 
remedy,  the  party  must  be  remitted  to  his  civil  action  for 
the  enforcement  and  protection  of  his  private  rights. 
The  court,  therefore,  properly  rejected  the  affidavit  and 
dismissed  the  rule. 

Wherefore,  the  judgment  is  affirmed. 


CASE  82— PETITION  EQUITY—FEBRUARY  23. 

Goins   vs.   Allen,    Morton   &   Co. 

APPEAL   PROM   GRAVB8   CIRCUIT  COURT. 

1.  Whilst  the  rendee,  with  a  bond  for  conTejance  of  land,  was  in  pos- 
session, his  vendor  made  a  deed  to  other  parties  for  the  same  land. 
The  bolder  of  the  bond  has  a  superior  equitable  title,  and  the  holders 
of  the  deed  and  legal  title  may  be  compelled  to  surrender  and  con- 
vey the  same  to  him. 

3.  Possession  of  land  under  a  contract  of  purchase,  is  constructive  notice 
of  claim  to  the  land. 

3.  A  recital  in  a  deed  of  the  consideration  paid  for  land  may  be  evidence 
between  the  parties  to  the  deed,  but  it  is  no  evidence  of  the  &ct 
between  the  grantees  and  third  parties,  and  strangers  to  the  transac- 
tion. 
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Anderson,  For  Appellant. 

L.  D.  Husbands,  For  Appellees. 

JUDGE  PETERS  delivsrbd  thb  opinion  or  thb  court: 

It  is  very  clearly  established  by  the  evidence  that  in 
August,  1861,  Elijah  Sullivan,  then  being  in  possession 
of  the  land  in  controversy,  contracted  to  sell  it  to  appel- 
lant for  a  valuable  consideration  ;  and  in  September  or 
October  of  that  year  put  him  in  possession  of  it,  and  he 
was  so  possessed  on  the  13th  day  of  June,  1862,  the  date 
of  the  deed  from  Sullivan  to  appellees  for  the  same  land. 

If  appellees  had  contracted  vt^ith  Sullivan  for  the  land 
prior  to  the  date  of  said  deed,  it  is  not  shown  in  this 
repord  that  appellant  had  any  notice  of  it  whatever, 
either  constructive  or  actual.  They  do  not  show  that 
they  had  ever  been  in  possession  of  the  land. 

But  even  if  the  foregoing  obstacle  could  be  removed, 
there  appears  to  be  another  insuperable  difficulty  in  their 
way.  They  failed,  by  sufficient  evidence,  to  show  that 
they  had,  in  fact,  contracted  for  the  purchase  of  the 
land  in  1860.  The  witness  who  wrote  their  deed  only 
proves  a  paper,  purporting  to  be  a  bond  for  a  title  from 
Sullivan  to  appellees,  was  produced  by  them  when  he 
wrote  the  deed.  He  does  not  prove  the  date  of  that 
paper,  or  that  it  ever  had  a  date ;  nor  does  he  prove  it 
was  executed  by  Sullivan,  or  that  appellees  ever  paid 
one  cent  for  the  land,  or  were  bound  to  pay  any  thing 
for  it;  so  that  if  it  had  been  shown  to  have,  in  fact,  been 
executed  by  Sullivan  prior  to  appellant's  bond,  there  is 
no  proof  of  a  consideration  to  uphold  it. 

The  deed,  without  a  previous  contract  for  the  land 
upon  a  valuable  consideration,  will  not  avail  appellees, 
VOL.  IV — 89 
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because  at  its  date  appellant  was  in  possession  of  the 
land  under  his  contract  of  purchase,  which  was  con- 
structive notice  of  his  claim  to  the  land.  Moreover, 
the  fecitals  in  their  deed  of  the  consideration  paid  for 
the  land  might  be  evidence  of  the  fact  between  the 
parties  to  the  instrument,  but  is  no  evidence  of  the  fact 
between  the  grantees  and  third  parties,  and  strangers 
to  the  transaction.     {Edwards  vs.  Ballard,  14  B.  M,,  289.) 

It  is  apparent,  therefore,  that  appellees  wholly  failed 
to  show  a  superior  equitable  title  to  the  land,  and  having 
procured  the  legal  title  after  appellant  had  acquired,  by 
his  contract,  a  superior  equity,  the  court  below  should 
have  required  appellees  to  surrender  the  legal  title,  and 
should  have  dismissed  their  cross-petition  and  proceeded 
to  confirm  and  perfect  the  sale  under  the  judgment  of 
foreclosure  of  Carter's  mortgage. 

Wherefore,  the  judgment  is  reversed,  and  the  cause 
is  remanded  for  further  proceedings  consistent  herewith. 
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CASE  83— PETITION  EQUITY-^FEBRtJARY  23. 

McMillan's  heirs  vs.  Hutcheson,  Ac. 

APPEAL   FBOM   HARBISON  CIRCUIT  COURT. 

1 .  Every  survey  made  and  patent  issued,  under  the  act  of  1835,  on  county 

court  certificates,  for  vacant  and  unappropriated  land,  which  interferes 
with  any  survey  or  patent  theretofore  made  or  issued,  is  null  and  void. 

2.  As  a  patent  is  a  species  of  record,  it  is  a  general  rule,  that,  when  it 

appears  void  on  its  face,  it  can  only  be  avoided  by  a  direct  proceed- 
ing in  the  nature  of  a  scire  facias;  but 

3.  When  patents  are  declared  void  by  statute,  the  legal  nullity  of  the 

patent,  may  be  shown  collaterally,  by  extraneous  proof  of  the  fact 
that  anuuUed  it.  {Ray  vs.  Barker's  heirsj  1  B,  Man.,  368:  Dallam 
vs.  Uandley^  2  Marshall^  418;  Aichly  vs.  Latham,  2  Littell,  362; 
Jennings  vs.  Wkitaker,  4  Jfon.,  61;  Pearson  vs.  Barker  j*  Asbell,  4 
Dana,  322;  Cone  vs.  Flynn,  lb.,  601;  Taylor  vs.  Fletcher,  7  B.  Mon., 
82;  Clark  vs,  Jones,  16  B.  Mon,,  126.)  Such  patents  are  no  docu- 
mentary  title. 

4.  A  survey  and  patent  made  and  issued  in  1849,  under  the  act  of  1835, 

for  land  which  had  been  in  adverse  possession  for  more  than  thirty 
years,  and  which  had  been  surveyed  under  a  Virginia  warrant  in 
1784,  was  utterly  and  absolutely  null  and  void,  and  the  holders  of 
either  the  possessory  right,  or  the  title  under  the  survey  of  1784, 
was  entitled  to  recover  the  land  as  against  the  holder  under  the 
void  patent  of  1849. 
6.  A  party  in  possession,  under  a  patent  which  is  declared  to  be  void  by 
the  statute  of  1835,  under  which  it  issued,  stands  just  as  he  would, 
had  he  never  procured  a  survey  or  patent;  and  as  he  has  no  title 
derived  from  the  Commonwealth,  the  limitation  of  seven  years  for 
the  protection  of  actual  settlers  under  any  such  title  does  not  apply 
to  his  settlement,  under  his  void  patent,  which  conferred  no  right  or 
title;  and  in  such  a  case,  the  void  patent  being  no  documentary  title, 
twenty  years  adverse  and  continued  possession  would  not  evict  be- 
yond his  actual  inclosure. 
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6.  Land  sorvejed  in  1784  was  sold  and  conyeyed  in  1794.    Patent  issued 

in  1850.     The  patent  passed  the  legal  title  to  the  rendees,  by  relation. 

7.  Seisin,  in  its  technical  sense,  is  actual  or  constrnctire  possession  under 

a  perfect  legal  title--4t  includes,  at  an  essential  element,  an  actual 
entry  also. 

8.  "Seized,"  as  used  in  a  power  of  attorney  giTcn  in  1794  bj  a  non-resi- 

dent to  sell  lands  of  which  be  was  then  teited  in  Kenhtckpf  is  con- 
strued to  hare  meant,  possessed,  or  entitled  to,  in  law  or  equity,  and 
to  hare  included  land  surveyed,  but  not  patented.  It  did  not  appear 
that  the  maker  of  the  power  held  any  land  in  Kentucky  under  a 
patent  at  that  time. 

9.  An  agent's  conreyance  is  not  Toidable,  because  he  conveyed  land  of  his 

principal  by  a  less  extensiye  warranty  than  the  power  might  have 
authorized. 

A.  H.  Ward  and 

W.  W.  Trimble,  For  Appellant, 

CITED— 

Act  of  1798,  M.  ^  B:s  Digest,  779. 
2  Bibby  64 ;  Greene  vs.  Liter,  ^. 

2  Bibby  65 ;  Speed  vs.  Buford. 

Act  of  1835,  Loughborough's  Digest,  386. 
16  B.  Mon.y  127  ;  Clarke  vs.  Jones. 
1  Dana,  326 ;  Simpson  vs.  Hawkins. 
1  Wash.,  42 ;    Temple  vs.  Logwood. 

4  Mc Chord.,  267  ;  Reph  vs.  Gist. 

5  Binney,  238 ;  Alexander  vs.  Jamison. 

3  Gill  if  Johnson,  234 ;   Thrasher  vs.  Everhart. 
1  Munford,  487. 

1  GreenlcqPs  Ev.,  sec.  296,  note  6,  144. 
Act  of  Dec.  19,  1796 ;  1  Littell,  489,  sec.  40. 
1  M.  ^-B.,  319^0  326,  «. 
1  Starkie,  343-5,  and  notes, 

4  Dana,  424;  6  Dana,  110. 

G.  Davis,  For  Appellees, 

CITED— 

Foley  on  Agency,  150. 
Coke,  Litt.,  49*,  3036,  2584. 
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1  Mar.,  200;  4  BiW,  554. 

2  Duvall,  14 ;  Jones  vs,  M(zcaulag^s  heirs. 

9  B,  Mon.,  82 ;   Thomas  vs,  Campbell. 
6  Mon.y  577 ;  Dehart,  Spc.,  vs.  Wilson. 
4  Mon.y  41;  McMurtrp,  4^.,  v^,  Frank. 
2  J5iW,  175  ;  Plummer  vs.  Logan. 

1  Mar.y  278 ;  S/^urr  vs.  Trimble. 

4  3fo7i«,  433 ;  Logan  vs.  SleeFs  heirs. 

5  Mon.y  188 ;  Jackson  vs.  Murray. 

2  /.  /.  M.,  437  ;  Fitzhugh  vs.  Croghn. 
2  Bibby  412  ;  /nni^  t^^.  Crawford. 

S  Bibby  57 ;  Speed  vs.  Buford. 

5  /.  /.  M.y  336 ;  McClain  vs.  Todd's  heirs. 

10  B.  Mon.y  50;  JVip^/y  w.  Butler. 
Story  on  Agency y  429, 

6  -Mow.,  82  ;  Morrison^ s  exW  vs.  Taylor. 
4  3far.,  406;  McConnell  vs.  Bowdrys. 
2  Mar.y  245 ;  Bruce  vs.  Desha. 

4  Dana,  465 ;  Sowder  vs.  McMiUin^s  heirs. 

5  iiW^iZ,  316  ;  fliM;^^  v*.  Darnall. 
Adams  on  Ejectmenty  29. 

JUDQE  ROBERTSON  dilifirbd  thi  opinion  or  mi  court: 

On  the  18th  of  July,  1859,  the  appellant,  Worthen,  sued 
the  appellee,  Wm.  Hutcheson,  and  Thomas  McClure,  his 
tenant,  for  about  five  hundred  and  sixty-five  acres  of 
land,  occupied  by  them  under  a  Kentucky  patent  issued 
to  Hutcheson  May  22d,  1849,  on  county  court  certificates, 
under  the  statute  of  1835,  authorizing  such  appropria- 
tions of  vacant  lands  for  the  benefit  of  the  counties  re- 
spectively including  them. 

Worthen  claimed  in  severalty,  under  his  ancestor,  Sam- 
uel McMillan,  deceased,  and  his  original  action  was  by 
petition  ordinary  ;  but  apprehending  that  his  several  title 
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had  not  been  perfected,  he  made  all  the  heirs  of  Samuel 
McMillan  co-plaintiffs,  and  thereon  the  suit  was  transfer- 
red to  the  equity  docket,  and  was  prosecuted  in  equity 
until  it  was,  years  afterwards,  dismissed  by  the  judgment 
of  the  circuit  court,  as  not  maintainable  in  that  forum. 

The  appellants,  heirs  of  Samuel  McMillan,  claim  two 
thousand  acres  (including  the  land  in  controversy),  under 
a  patent  issued  to  Josiah  Watson,  January,  1850,  on  a 
recorded  survey  of  four  thousand  acres  made  March  17th, 
1784,  on  Virginia  treasury  warrants ;  a  sale  and  convey- 
ance of  two  thousand  acres  thereof  by  said  Watson, 
made  November  22d,  1794,  through  John  Taylor,  as  his 
agent,  acting  under  a  written  power  of  attorney,  and 
continuous  adverse  possession  for  more  than  thirty  years 
before  the  appellee,  Hutcheson,  entered  thereon. 

Hutcheson  denied  that  the  title  of  the  appellants  was 
more  than  an  unavailable  equity,  and  insisted  that  Tay- 
lor's sale  and  conveyance  were  not  authorized  by  Wat- 
son, and  that,  even  if  it  was,  it  passed  only  an  equity, 
which  never  matured  into  a  legal  title  in  the  appellants. 
He  cannot,  therefore,  now  object  to  the  jurisdiction  of  a 
court  of  equity,  and  especially  as  this  case  was  consoli- 
dated with  a  suit  in  equity  for  the  consummation  of  a 
partition  among  the  appellants,  and  as  such  long  and 
elaborate  preparation  was  made  by  both  parties  after  the 
translation  to  the  equity  docket  of  the  court;  and  it  was 
certainly  too  late  to  dismiss  the  case  for  want  of  equity 
jurisdiction.  We  must,  therefore,  inquire  whether  the 
appellants  established  a  right  to  recover  the  possession 
from  the  appellees. 

To  relieve  the  case  of  some  confusion,  we  will  first 
consider  the  title,  and  define  the  legal  attitude  of  the 
appellee,  Hutcheson,  the  extent  and  effect  of  whose  oc- 
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cupancy  depend  on  the  character  of  hia  documentary 
title. 

The  law  under  which  Hutcheson  made  his  survey  and 
obtained  his  patent  only  authorized  the  appropriation  of 
*^  vacant  land,"  and,  in  that  respect,  was  like  the  act  of 
1815;  and,  consequently,  an  appropriation  under  either 
of  those  laws  of  land  either  occupied  or  previously  ap- 
propriated by  the  patent  or  survey  of  another,  was  alike 
illegal.  But,  in  another  and  radical  particular,  these 
statutes  differ — that  of  1815  declaring  only  that  the  title 
of  the  intruder  should  be  "in/i?nor"  to  that  of  such  pre- 
occupant  or  appropriator ;  and  that  of  1835  declaring  it 
"void^^  by  the  following  provision:  **That  no  location  or 
appropriation  of  land  whatever  under  this  act  shall  pre- 
vail against  any  actual  settler,  including  to  his  boundary, 
whether  the  actual  settler  has  any  title  in  law  or  equity 
from  the  Commonwealth  or  not,  provided  he  has  a  deed 
or  bond  for  the  land ;  and  every  survey  and  patent  which 
interferes  with  the  settlement  or  boundary  of  any  actual 
settler  shall  be  void;  and  any  survey  or  patent  made  or 
issued  under  this  act^  which  interferes  with  any  survey  or 
patent  heretofore  made  or  issued,  shall  be  null  and  void^ 

There  being  no  legal  authority  under  either  of  these 
enactments  to  survey  or  grant  land  already  appropriated, 
and,  therefore,  not  *' racan^,"  the  illegal  appropriation  is 
intrinsically  invalid.  The  act  of  1815,  however,  virtu- 
ally declared  that  it  should  not  be  void,  but  only  inferior  ; 
but  the  act  of  1835,  declaring  it  void,  used  language 
which  could  not  be  misinterpreted  by  those  who  often 
use  and  construe  void  as  synonymous  with  voidable; 
and,  to  leave  no  subterfuge  for  such  misinterpretation, 
and  show  that  the  word  void  was  used  in  its  technical 
and  true  philological  sense  of  nullity,  it  prefixed  ''  nu//," 
and  said  ''  nuU  and  void.^^ 
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Ab  a  patent  is  a  species  of  record,  it  is  a  general  mie, 
that,  when  it  does  appear  void  on  its  face,  it  can  only  be 
avoided  by  a  direct  proceeding  in  the  nature  of  a  scire 
facias.  But  reason,  as  well  as  Kentucky  judicial  author- 
ity, excepts  from  this  rule  patents  declared  void  by  stat- 
ute; and,  consequently,  it  has  been  consistently  settled 
by  the  judiciary  of  Kentucky,  that,  in  all  such  cases,  the 
legal  nullity  of  the  patent  may  be  shown  collaterally  by 
extraneous  proof  of  the  fact  that  annulled  it. 

In  Rap  vs.  Barker^s  heirs  (1  B.  Mon.y  868),  this  court 
said :  '^  The  doctrine  has  become  too  firmly  fixed,  by  the 
repeated  adjudications  of  this  court,  now  to  be  shaken, 
that  when  the  Legislature  has,  by  statute,  declared  a 
patent  void^  which  issues  contrary  to  its  enactment,  the 
facts  necessary  to  show  that  it  issued  contrary  to  the 
statute,  and  is,  therefore,  void,  may  be  established  by 
parol  and  other  proof  dehors  the  patent,  and,  when  es- 
tablished, w^ill  defeat  a  recovery  upon  it."  And  the 
following  citations  are  appended:  Dallam  vs.  Handley^ 
2d  Mar.,  418;  Aichley  vs.  Latham,  2  LiUell,  862;  Jen- 
nings vs.  Whitaker,  4  Mon.,  51;  Pearsoti  vs.  Baker  4* 
Asbelly  4  Danay  322;  and  Cane  vs.  Flynn,  Ib.y  501. 

As  confirmatory  authorities  we  subjoin  Taylor  vs. 
Fletcher,  1  B.  Mon.,  82,  and  Clark  vs.  Jones,  i6ih  lb., 
126,  and  might  cite  other  decisions  in  which  the  same 
doctrine  has  been  incidentally  recognized. 

Consequently,  it  appearing  in  this  case  that  the  land 
surveyed  and  patented  to  Hutcheson  was  then  occupied 
under  Watson's  survey,  Hutcheson  has  no  documentary 
title,  his  survey  and  patent  being  utterly  and  absolutely 
"  null  and  void."  He  stands,  therefore,  in  this  contest, 
just  as  he  would  had  he  never  procured  a  survey  or 
patent ;  and  as  he  has  had  no  title  derived  from  the 
Commonwealth,  the   limitation  of  seven   years  for  the 
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protection  of  actual  settlers  under  any  such  title  does 
not  apply  to  his  settlement  under  his  void  patent,  which 
conferred  no  right  or  title,  and  placed  him  in  no  better 
pr  more  meritorious  condition  than  a  settler  without 
any  documentary  claim;  for  when  he  made  his  location 
he  knew  that  he  was  intruding  on  the  possession  of 
McMillan  and  the  survey  of  Watson. 

He  has  not  established  any  adverse  and  continued 
possession  for  twenty  years;  and  if  he  had,  as  it  was 
without  title,  it  could  not  have  evicted  McMillan's  an- 
tecedent and  continued  possession  beyond  his  actual 
inclosure,  which  is  neither  delined  as  existing  twenty 
years  nor  shown  to  have  been  so  long. 

McMillan's  actual  possession,  constructively  coextensive 
with  his  claim  for  more  than  thirty  years,  is  abundantly 
established ;  and  this  alone  proves  a  right  of  entry  in  the 
appellants.  But  their  possessory  is  not  their  only  title. 
Watson's  patent  conferred  the  only  legal  title,  and  they 
hold  under  that  patent  which  passed  the  legal  title  to 
them  by  relation,  if  Watson's  conveyance  was  valid  and 
binding,  and  transferred  to  their  ancestor  his  equitable 
right ;  and  that  it  was  valid  and  passed  his  equity,  we 
cannot  doubt. 

The  agent  did  not  transcend  his  authority  to  sell  and 
convey  by  general  warranty  the  constituent's  lands,  of 
which  he  was  "  seized"  in  Kentucky.  Seisin,  in  its  tech- 
nical sense,  is  actual  or  constructive  possession  under  a 
perfect  legal  title ;  and,  according  to  the  decision  of  this 
court  in  Speed  vs.  Buford,  it  includes,  as  an  essential  ele- 
ment, an  actual  entry  also.  Watson  being  a  non-resident, 
and  not  shown  to  have  been  in  Kentucky,  or  to  have  been 
even  the  patentee  of  any  land  here  as  early  as  1794,  when 
he  gave  the  power  of  attorney,  it  would  seem  absurd  to 
assume  that  he  meant  by  the  word  "  seized"  more  than 
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possessed  or  entitled  to  in  law  or  in  equity ;  and  we  must 
presume  that  he  used  the  term  in  that,  its  popular  import ; 
nor  was  the  agent's  conveyance  voidable  by  Watson  for 
binding  him  by  a  less  extensive  warranty  than  the  power 
might  have  authorized. 

Moreover,  these  objections  by  appellee's  counsel  are 
effectually  answered  by  unquestioning  acquiescence  for  seventy 
years. 

From  the  foregoing,  which  we  consider  the  only  main- 
tainable conclusions  from  the  law  and  the  facts  of  this 
case,  the  inevitable  result  is,  that,  either  on  the  possessory 
or  the  documentary  title,  and  more  especially  on  both 
united,  the  appellees,  as  heirs  of  Samuel  McMillan,  de- 
ceased, are  entitled  to  recover  all  the  land  involved  in 
this  litigation,  to  be  allotted  among  them  according  to 
their  respective  rights  as  between  themselves. 

Wherefore,  the  judgment  is  reversed,  and  the  cause 
remanded  for  a  judgment  of  eviction  conformable  with 
this  opinion. 
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CASE  84— PETITION  ORDINARY— FEBRUARY  24. 

Baker  vs.  Louisville  and   Nashville  Eailroad 
Company. 

▲PPSAL    FBOM    WABBIN    CIBCUIT   COURT. 

1.  A  plea  to  the  jurisdiction  of  the  circuit  court,   after  a  defense  to  the 

merits  of  the  action,  unless  for  want  of  jurisdiction  orer  the  subject- 
matter  of  the  action,  comes  too  late. 

2.  A  defense  to  the  merits  of  an  action  amounts  to  a  waiver  of  the  objection 

to  the  jurisdiction  over  the  person  of  the  defendant. 

3.  In  an  action  on  contract  in  the  Warren  circuit  court,  against  the  Louis- 

ville  and  Nashrille  Railroad  Companj,  objection  to  the  jurisdiction, 
because  it  did  not  have  its  principal  office  or  place  of  business  in 
that  county,  and  that  its  chief  officer  did  not  reside  therein,  is  waived, 
by  answer  to  the  merits  of  the  action. 

4.  When  the  residence  of  the  chief  officer  of  a  corporation,  created  by  the 

laws  of  this  State,  and  .its  principal  office  and  place  of  business  are 
not  in  the  county  in  which  a  transitory  action  is  brought  against 
such  corporation,  unless  these  facts  appear  in  the  petition,  objection 
to  the  jurisdiction  of  the  court  over  the  person  of  the  defendant  can- 
not be  made  by  demurrer.  Such  objection  mtut  be  made  by  plea;  but 
after  answer  to  merit*  of  the  action,  tuch  plea,  cannot  be  maintained. 
6.  The  court  cannot  judicially  know  that  the  residence  of  the  chief  officer 
of  a  corporation,  or  its  principal  office  or  place  of  business,  is  not  in 
the  county  in  which  an  action  is  brought  against  such  corporation. 
(Civil  Code,  tec.  101.) 

Grider,  For  Appellant. 

[Brief  not  in  record.] 

J.  R.  Underwood,  For  Appellee, 

CITED— 
Civil  Code,  sees,  93,  100,  102,  123. 
2  Bushy  575. 
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JUDGE  PETERS  oblivirid  thi  opinion  of  thi  ooubt: 

Appellant  brought  this  action  in  the  Warren  circuit 
court  on  the  5th  of  July,  1865,  against  appellee,  for  the 
price  of  a  quantity  of  wood  sold  by  him  to  it. 

In  a  few  days  after  the  institution  of  the  action,  the 
summons  was  served  on  the  agent  of  appellee  in  Warren 
county ;  and,  at  the  succeeding  term  of  said  court,  James 
Guthrie,  as  appellee's  president,  appeared  and  filed  his 
answer  to  the  merits  of  the  action,  neither  calling  in 
question  nor  contesting  the  jurisdiction  of  the  court. 

The  cause  was  continued  on  the  docket  until  the  Feb- 
ruary term,  1867,  of  said  court,  when  there  was  a  trial 
upon  the  merits,  and  a  verdict  rendered  in  favor  of  the 
plaintiff  for  two  thousand  dollars.  On  grounds  filed,  and 
a  motion  thereof,  a  new  trial  was  awarded  appellee. 

A  year  thereafter,  at  the  February  term,  1868,  of  said 
court,  appellee  filed  an  amended  answer  to  the  merits  of 
the  action,  and  a  jury  was  sworn,  and  heard  the  evi- 
dence ;  but,  failing  to  agree,  was  discharged,  and  the 
cause  continued. 

At  the  August  term,  1868,  appellee  filed  a  demurrer  to 
the  petition,  the  ground  of  which,  as  stated  in  the  de- 
murrer, is,  that,  "  it  appears  from  the  petition  that  the 
court  has  not  jurisdiction  of  the  said  case.'' 

The  demurrer  was  sustained  by  the  court  below;  and 
appellant,  having  declined  to  plead  further,  his  petition 
was  dismissed,  and  he  appealed. 

It  is  insisted  for  appellee,  that  as  appellant's  action, 
being  based  on  a  contract  for  an  alleged  sale  of  wood  to 
it,  that  the  Warren  circuit  court  had  no  jurisdiction  of 
the  case,  but  that  the  action  should  have  been  brought 
in  such  court  of  Jefierson  county  as  had  jurisdiction  over 
the  subject-matter  of  the  action;  and  sections  93,  101, 
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and  102  of  Civil  Code,  are  relied  apon  as  sustaining  that 
position. 

Section  101,  supra,  is  as  follows:  "An  action,  other 
than  those  mentioned  in  sections  93  and  04,  against  a 
corporation  created  by  the  laws  of  this  State,  may  be 
brought  in  the  county  in  which  it  is  situated,  or  has  its 
principal  office  or  place  of  business,  or  in  which  its  chief 
officer  resides ;  but  if  such  corporation  is  a  bank  or  in- 
surance company,  the  action  may  be  brought  in  the 
county  in  which  there  is  a  branch  of  the  bank  or  agency 
of  the  company,  where  it  arises  out  of  a  transaction  of 
such  branch  or  agency. 

The  other  two  sections  referred  to  need  not  be  quoted, 
as  they  direct  where  actions  arising  for  the  causes  as 
Uierein  enumerated  may  be  brought,  which  enumeration 
does  not  embrace  the  cause  of  action  set  out  in  this 
petition,  and  are  referred  to  by  the  counsel  of  appellee 
to  show  that  it  is  not  embraced  in  either  of  said  sections. 

In  argument  it  is  said  that  the  petition  "  does  not  show 
any  fact  by  way  of  averment  to  give  the  Warren  circuit 
court"  jurisdiction,  and  this  court  will  take  judicial 
notice  of  the  fact  that  the  chief  officer  of  appellee  re- 
sides in  Jefferson  county,  and  its  principal  office  is  kept 
in  said  county ;  and  in  support  of  this  proposition  the 
case  of  Commonwealth  vs.  Palmer  (2  Bush,  670)  is  cited 
and  relied  on  as  authority. 

The  facts  stated  in  the  petition  show  very  conclusively 
that  the  Warren  circuit  court  had  jurisdiction  of  the  sub- 
ject-matter of  the  action.  There  is  no  averment  in  the 
petition  that  the  jurisdiction  is  local;  but,  on  the  con- 
trary, the  facts  alleged  show  that  it  is  transitory,  and 
if  the  Warren  circuit  court  had  not  jurisdiction  of  the 
person  of  appellee  (for  it  is  a  person  in  law,  though 
artificial),  it  is   because  that  jurisdiction    is  denied    to 
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appellant  by  section  101,  Civil  Code,  supra.  But  if  that 
be  so,  two  preliminary  questions  are  presented ;  Ist.  Can 
the  want  of  jurisdiction  in  that  court  be  taken  advantage 
of  by  demurrer?  and,  2d.  If  it  could  have  been,  was  it 
not  waived  by  pleading  to  the  merits? 

By  section  120,  Civil  Code,  the  grounds  of  demurrer 
are  enumerated,  and  are  as  follows:  The  defendant  may 
demur  to  the  petition,  where  it  appears  on  its  face, 
either — Ist.  That  the  court  has  no  jurisdiction  of  the 
person  of  the  defendant,  or  the  subject  of  the  action  ; 
or,  2d.  That  the  plaintiff  has  no  capacity  to  sue ;  or,  3d. 
That  there  is  another  action  pending  between  the  same 
parties  for  the  same  cause ;  or,  4th.  That  there  is  a  de- 
fect of  parties  plaintiff  or  defendant;  or,  5th.  That  the 
petition  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

Section  123  provides,  that  when  any  of  the  matters 
enumerated  in  section  120  do  not  appear  upon  the  face  of 
the  petition,  the  objection  may  be  taken  by  answer.  If 
no  such  objection  is  taken,  either  by  demurrer  or  answer, 
the  defendant  shall  be  deemed  to  have  waived  the  same, 
except  only  the  objection  to  the  jurisdiction  of  the  court 
over  the  subject  of  the  action,  and  the  objection  that  the 
petition  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

It  certainly  does  not  appear  on  the  face  of  the  petition 
in  this  case  who  was  the  president  or  chief  officer  of  ap- 
pellee, nor  where  he  resided,  nor  where  its  principal  office 
or  place  of  business  is  situated;  but  the  distinguished 
counsel  says  the  court  must  take  judicial  notice  of  these 
facts,  and,  therefore,  they  need  not  appear  on  the  face  of 
the  petition  for  the  purpose  of  the  demurrer. 

In  this  opinion  we  cannot  concur  with  counsel,  for 
several  reasons:  first,  to  do  so,  we  must  disregard  aa 
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express  provision  of  the  Civil  Code,  the  direct  and  ex- 
pressed legislative  will  on  the  subject;  and,  in  the  next 
place,  the  omitted  facts  from  the  face  of  the  petition  can- 
not be  such  as  this  court  could  take  judicial  cognizance 
of.  They  have  not  the  slightest  analogy  to  .the  facts 
referred  to  in  the  case  of  the  Commonwealth  vs.  Palmer^ 
supra,  ' 

It  would  be  carrying  the  doctrine  far  indeed — too  far — 
to  say,  that,  because  this  court  must  have  judicial  knowl- 
edge that,  during  a  rebellion,  a  military  commander  in  this 
State  was  inciting  a  spirit  of  servile  insurrection  amongst 
the  slaves,  encouraging  ihem  to  escape  from  servitude, 
under  assurance  of  military  protection,  and  requiring 
owners,  officers,  and  agents  of  railroads,  steamboats,  and 
public  conveyances  of  all  sorts,  to  transport  them  from 
place  to  place,  under  peril  of  confinement  in  the  pen- 
itentiary— all  of  which  he  could  enforce  by  military 
power — links  in  the  chain  of  events  which  severed  the 
relation  of  master  and  slave  in, the  State,  changed  one  of 
the  institutions  of  the  country,  and  the  destiny  of  a  race 
of  people :  the  court  must  judicially  know  who  are  the 
chief  officers  of  corporations  in  the  State,  their  respective 
residences,  and  where  their  principal  offices  or  places  of 
doing  business  are  located. 

But  a  plea  to  the  jurisdiction,  after  a  defense  to  the 
merits  of  the  action,  unless  for  want  of  jurisdiction  over 
the  subject-matter  of  the  action,  comes  too  late.  A  de- 
fense to  the  merits  amounts  to  a  waiver  of  the  objection 
to  the  jurisdiction  over  the  person  of  defendant;  and 
this  is  the  common  law  doctrine  on  the  subject. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  is 
remanded,  with  directions  to  overrule  the  demurrer  to  the 
petition,  and  for  further  proceedings  not  inconsistent  with 
this  opinion. 
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CASE  85— PETITION  ORDINARY— FEBRUARY  24. 

Carrington  vs.  Herrin,  Ac. 

APPEAL    FROM    LEWIS   CIRCUIT   COURT. 

1 .  An  officer  transcended  bis  antboritj  hj  selling  a  horse  under  execation 

for  forty-six  dollars  and  five  cents,  and  taking  tbe  purchaser's  boad, 
payable  to  the  plaintiff,  for  the  whole  of  that  amount,  when  tbe  debt 
and  costs  did  not  amount  to  half  that  sum. 

2.  In  order  to  protect  himself  from  responsibility  by  taking  an  indemnify- 

ing bond,  tbe  officer  must  take  tbe  bond  before  the  sale  is  made,  and 
he  should  return  it  to  the  proper  office  whence  tho  execution  issued. 
(Civil  Code,  $eet.  709,  710,  711.)  A  bond  taken  after  the  sale  does 
not  constitute  a  protection  to  tbe  officer,  if  he  were  otherwise  a 
trespasser. 

3.  HousBKBBPBR. — Proof  that  a  man  with  a  family,  in  consequence  of  some 

domestic  difficulty,  had  absented  himself  from  his  home,  and  was 
staying  at  the  house  of  a  sister,  when  his  horse,  his  only  work  beast, 
was  taken  under  an  execution,  is  not  sufficient  evidence  that  he  had 
ceased  to  recognize  the  residence  of  his  wife  and  children  as  bis  home. 

4.  The  object  of  the  exemption  from  execution  being  tbe  benefit  of  tbe 

family  of  a  debtor  by  placing  certain  enumerated  articles  of  prop- 
erty beyond  tbe  reach  of  creditors,  the  provisions  of  the  statute  should 
be  fairly  and  liberally  construed  with  refrrenc^  to  its  object;  and  it 
would  do  violence  to  the  beneficent  object  of  the  law  to  so  construe 
it  as  to  allow  a  mere  neglect  or  dereliction  of  duty  on  tbe  part  of  tbe 
head  of  a  family,  even  if  it  be  a  temporary  abandonment  of  bin  home, 
to  deprive  the  wife  and  children  of  the  rights  which  it  was  intended 
by  the  statute  to  secure  to  them. 

E.  C.  Phister  and 

Geo.  M.  Thomas,  For  Appellant, 

CITED— 

J  5  B,  Mon.,  453 ;  7  B.  Mon.,  587. 

2  Duvall,  257  ;  1  Bush,  112. 
Civil  CodCy  sees.  34,  711. 

3  Metcalfe,  389. 
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Tho8.  J.  Throop  and 

G.  T.  Halbbrt,  For  Appellee©, 

CITED— 
CivU  Code,  sees.  709,  711,  719. 
15  B,  Mon,,  450-1;  Green  vs.  Gvdehus. 
Revised  Statutes,  sec.  11,  chap  ^{^^  sec.  \^art.  14, 1  St  ant., 
486 ;  Ib.y  423,  453. 

JUDGE  HARDIN  dbuybrbd  the  opinion  of  thi  ooubt: 

J.  6.  Herrin  having  in  his  hands,  as  constable  of 
Lewis  county,  an  execution  for  thirteen  dollars  and 
seven  cents,  against  Daniel  J.  Carrington,  in  favor  of 
S.  B.  Pugh,  levied  the  same  by  direction  of  Pugh  on 
a  dun  horse,  the  property  of  Carrington,  on  the  17th 
day  of  June,  1867,  and  although  Carrington  forbid  the 
sale,  claiming  to  be  a  housekeeper  with  a  family,  and 
that  the  horse  was  his  only  work  beast,  the  officer  sold 
the  horse  for  forty-six  dollars  and  five  cents,  and  took 
the  purchaser's  bond  payable  to  Pugh  for  the  whole  of 
the  price,  although  the  debt  of  Pugh  did  not  amount  to 
half  of  that  sum. 

Afterwards,  Carrington  brought  this  action  against 
both  Herrin  and  Pugh,  alleging  a  wrongful  seizure  and 
conversion  of  the  horse,  which  he  averred  was  worth 
eighty-five  dollars,  and  he  prayed  judgment  against  the 
defendants  jointly  for  one  hundred  and  fifty  dollars  in 
damages. 

The  officer  filed  his  separate  answer,  alleging  that 
the  action  as  to  him  was  barred,  by  the  execution  by 
Pugh  of  an  indemnifying  bond,  according  to  the  pro- 
visions of  chapter  6  of  the  Civil  Code  of  Practice.  And 
the  defendant,  Pugh,  not  controverting  the  facts  that 
the  plaintifif  was  a  married  man  with  a  family,  and 
that  said  horse  was  his  only  work  beast,  resisted  a  re- 
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covery  mainly  on  the  alleged  ground  that  the  plaintiff 
had  ceased  to  be  a  housekeeper  by  abandoning  his  fam- 
ily and  living  apart  from  them. 

The  case  was  submitted  to  the  court  for  trial  without 
a  jury,  and  the  court  rendered  a  judgment  for  the  defend- 
ants, from  which  Carrington  has  appealed  to  this  court. 

As  to  the  responsibility  of  Herrin,  it  seems  to  us  that, 
besides  the  fact  that  he  transcended  his  authority  by 
taking  the  sale  bond  to  Pugh  so  as  to  include  the 
excess  of  the  price  of  the  horse  over  the  amount  of  the 
execution,  he  did  not  so  comply  with  the  provisions  of 
ihe  Code  by  taking  and  returning  the  indemnifying  bond 
as  to  exempt  him  from  liability,  if  the  horse  was  not  sub- 
ject to  the  execution.  In  order  to  protect  the  officer  from 
responsibility,  by  the  execution  of  a  bond,  it  must  be 
taken  before  the  sale  is  made,  and  he  should  return  it  to 
the  proper  office  whence  the  execution  issued.  {Civil 
Code,  sees,  709,  710,  and  711.)  In  this  case  the  bond 
Appears  to  have  been  taken  after  the  sale  was  made, 
and  it  is  not  shown  that  it  was  returned,  as  required  by 
the  Code.  It  did  not,  therefore,  in  our  opinion,  consti- 
tute a  protection  to  the  officer,  if  he  was  otherwise  a 
trespasser. 

•  The  only  remaining  question  which  we  deem  it  neces- 
sary to  determine,  and  upon  which  the  liability  of  both 
of  the  defendants  mainly  depends,  is,  whether,  at  the 
time  of  the  seizure  of  the  horse  under  the  execution,  the 
plaintiff  was  a  housekeeper  with  a  family.  As  already 
suggested,  it  is  not  controverted  that  he  had  a  family, 
and  although  it  was  proved,  that,  in  consequence  of 
some  domestic  difficulty,  he  had  absented  himself  from 
his  home,  and  was  staying  at  the  house  of  a  sister  when 
the  horse  was  taken  under  the  execution,  there  is  no 
sufficient  evidence  in  the  record  that  he  had  ceased  to 
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recognize  the  residence  of  his  wife  and  children  as  his 
home,  or  that  any  such  change  had  occurred  in  his  rela- 
tions with  them  as  could  destroy  or  impair  the  peculiar 
rights  which  the  law  gave  them  in  his  property  in  conse- 
quence of  those  relations. 

The  object  of  the  exemption  being  the  benefit  of  the 
family  of  a  debtor,  by  placing  certain  enumerated  ar- 
tides  of  property  beyond  the  reach  of  creditors,  the 
provisions  of  the  statute  should  be  fairly  and  liberally 
construed  with  reference  to  its  object.  And  it  would, 
in  our  opinion,  do  violence  to  the  beneficent  object  of 
the  law  to  so  construe  it  as  to  allow  a  mere  neglect  or 
dereliction  of  duty  on  the  part  of  the  head  of  a  family, 
even  if  it  be  a  temporary  abandonment  of  his  home,  to 
deprive  the  wife  and  children  of  the  rights  which  it  was 
intended  by  the  statute  to  secure  to  them. 

The  plaintiflf  was,  in  our  opinion,  entitled  to  a  recovery, 
and  the  court,  therefore,  erred  in  dismissing  the  action. 

Wherefore,  the  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial,  and  for  further  proceedings  not 
inconsistent  with  this  opinion. 
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Foster,  &c.,  vs.  Wade  and  The  Commonwealth- 

APPEAL   FROM   SIMPSON   CIBOVXT  OOVRT. 

1.  An  actios  against  the  sheriff  and  his  snreties,  for  failhig  to  paj  orer 

money  collected  bj  him  on  an  executiBn,  from  another  county^  mnst  be 
brought  in  the  countj  in  which  the  sheriff  qualified,  (Civil  Codej 
ieetion  ti.) 

2.  Thi  court  whenet  mn  sxttmHon  itsmed,  which  was  direeted  to  the  sheriff  of 

another  countji  koM  no  jwritdiction  of  an  action  against  snch  sheriff 
And  his  sQreties  for  his  failing  to  pay  over  money  collected  by  hiss 
on  such  ezecntion*  That  part  of  section  3,  artiele  18,  chapter  36,  of 
the  Revised  Statutes,  conferring  jurisdiction  on  the  court  whence  the 
eiecution  issued  in  such  cases,  was  repealed  by  the  Civil  Code,  as 
the  same  took  effect  July  1,  1854. 

3.  The  original  Civil  Code  took  effect  August  I,  1851.    The  Revised  Stat- 

utes took  effect  July  1,  1852,  and_  repealed  the  Code  so  far  as  incon- 
sistent with  the  Revised  Statutes.  But  the  Civil  Code,  as  revised, 
amended,  and  completed  by  the  commissioners,  and  adopted  by  the 
act  of  February  25,  1854,  took  effect  July  1,  1854,  and  repealed  aU 
lawe  coming  within  the  purview  of  its  provisione,  (See  Civil  Codtj  tece. 
748,  908.) 

4.  After  July  1,  1854,  the  Civil  Code  prevailed  over  the  provisions  of  the 

Revised  Statutes  coming  within  the  purview  of  the  provisions  of  the 
Civil  Code. 

W.  p.  D.  Bush,  For  Appellant, 

CITED— 
Revised  Statutes,  sees,  3,  4,  art,  18,  chap.  36. 
Acts  of  March  22,  1851,  and  January  7,  1852,  adopting 

Revised  Statutes,  and  sec,  4,  1  Stanton,  177. 
Civil  Code,  sec,  94  {sec,  120,  original  Code). 
Act  of  Feb,  25,  1854,  rearranging  Civil  Code, 
Civil  Code,  sees.  748,  123. 
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1  Bushy  384  ;  Bank  of  Kentucky  vs.  Harrison^  ^, 

18  B\  Mon.,  225;  Orlh  ^  Wallace  vs.  Clutz. 

18  B.  Mon.,  572;  Madison  and  L  and  P.  R.  R.  Co. 

vs.  Briscoe. 
17  B.  Mon,,  410;  ToUy  vs.  Price, 

John  M.  Harlan,  For  Appellee^ 

CITED— 
Revised  Statutes,  sec.  3,  art.  18,  chap.  36,  1   Stanton, 

493 ;  lb.,  263,  439,  177. 
Original  Code,  sec.  120. 
Civil  Code,  sees.  94,  875,  740. 
Ses.  Acts,  1850-51,  pages  106,  212;  1853-4,  pages  24 

to  56. 
3  Met.,  324-5 ;  Milcheson  vs.  Foster. 

CHIEF  JUSTICE  WILLIAMS  dilivirid  tbi  opimioh  or  thi  court: 

Appdlee  having  an  execution  from  the  clerk  of  the 
Simpson  circuit  court  against  John  Bomer,  &c.,  had  it 
directed  to  the  sheriff  of  Allen  county,  where  the  defend- 
ants resided,  which  the  sheriff  collected  but  failed  to  pay 
over. 

Appellees  then  brought  this  action  in  the  Simpson 
circuit  court  against  appellants,  as  the  sheriff  and  his 
securities  on  his  official  bond,  to  recover  the  amount  so 
collected,  with  interest.  The  court  ac^udged  the  amount 
with  fifteen  per  cent,  per  annum  from  May  1,  1860, 
which  is  sought  to  be  reversed. 

The  first  serious  question  raised  is  as  to  the  jurisdiction 
of  the  court. 

By  section  120,  original  Civil  Code,  which  is  section  94 
of  Myers'  present  Civil  Code,  "an  action  against  a  publie 
officer  for  an  act  done  by  him  in  virtue  or  under  color 
of  his  office,  or  for  a  neglect  of  official  duty,"  must  "  be 
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brought  in  the  county  where  the  cause,  or  some  part 
thereof,  arose." 

The  original  Code  was  adopted  March  22,  1851,  and 
went  into  effect  August  1,  1851. 

By  section  3,  article  18,  chapter  36,  Revised  Statutes 
(1  Stanton^  493),  sheriffs  and  other  like  officers  are  held 
responsible  for  money  collected  on  executions,  and  for 
fifteen  per  cent,  per  annum  after  proper  demand;  and 
"the  remedy  shall  be  by  motion  or  suit  in  the  court 
whence  the  execution  issued." 

These  statutes,  by  first  section,  page  177,  1  Stanton, 
were  to  take  effect  July  1,  1852;  and,  by  section  4,  re- 
pealed the  Civil  Code  previously  adopted,  so  far  as  in- 
consistent with  these  provisions. 

Section  120,  original  Code,  then  stands  repealed,  so  far 
as  the  court's  jurisdiction  in  such  cases  was  concerned. 

But  the  commissioners  "revised,  amended,  and  com- 
pleted the  Civil  Code,  and  prepared  the  Code  of  Practice 
in  Criminal  Cases,  all  of  which  was  reported  to,  and 
adopted  by,  the  General  Assembly  at  its  last  session," 
preface  by  the  commissioners  to  second^  Code,  dated 
September  2,  1854. 

The  Legislature,  at  its  session  1853-4,  did  adopt  the 
Civil  Code  as  then  reported,  and  enacted  it  should  go 
into  effect  July  1,  1854  {sec.  908,  present  Civil  Code);  and 
subsequently,  March  10,  1854,  a  supplemental  act  was 
enacted.     (Sec.  909,  CivU  Code.) 

By  section  748,  Civil  Code,  it  is  provided,  that  "the 
Code  of  Practice  in  civil  actions,  as  herein  amendedy  shall 
regulate  the  procedure  in  civil  actions  and  proceedings 
in  courts  of  this  Commonwealth ;  and  that  all  laws  coming 
within  the  purview  of  its  provisions  shall  be  repealed.^^ 

As  the  Civil  Code,  with  its  various  amendments,  were 
adopted  subsequent  to  the  recited  provisions  of  the  Re- 
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vised  Statutes,  the  provisions  of  the  Code  must  prevail'; 
hence,  the  Allen,  and  not  the  Simpson  circuit  court,  had 
jurisdiction  of  the  case. 

As  the  case  must  be  reversed  for  want  of  jurisdiction 
in  the  court  below,  the  other  errors  assigned  need  not  be 
noticed. 

Wherefore,  the  judgment  is  reversed,  with  directions  to 
dismiss  the  petition  without  prejudice. 


CASE  87— PETITION  EQUITY— FEBRUARY  25. 

Conner  and  wife   vs.   Downer,   &c. 


APPEAL    PBOM   TODD   CIRCUIT   COURT. 

1.  A  suryiyiag  basband,  who  never  bad  actual  seisin  during  tbe  life  of  hip 

wife,  is  not  entitled  to  curtesy  in  ber  lands.  At  her  deatb,  ber  beirs- 
at-law  became  entitled  to  poasession. 

2.  Although  tbe  proceedings  for  the  sale  of  land  for  distribution  were  ir- 

regular, but  not  void,  acquiescence  in  the  sale  for  more  than  thirty 
years  would  repel  the  idea  of  fraud  or  unfairness  in  tbe  procuremeai 
of  the  judgment  or  decree  for  the  sale. 

3.  Possession  of  the  purchaser  and  his  vendees  of  land  sold  under  a  decree 

of  court  for  distribution,  is  held  to  h^ve  been  adverse  to  tbe  original 
title-holders  and  distributees. 

4.  Tbe  period  within  which  an  action  for  the  recovery  of  real  property 

may  be  brought,  thall  not^  in  any  ctue^  be  extended  beyond  thirty  yean 
from  the  time  at  which  the  right  to  bring  the  suit  first  accrued  to  the 
plaintiff,  or  the  person  through  whom  he  claims,  by  reaton  of  any  death 
w  the  ezietenee  or  continuance  of  any  disability  whatever,  {Reoieed 
Statutes^  section  6,  article  1,  chapter  63,  2  Stanton^  124.) 

Caldwell  &;  Kennedy,  For  Appellant^, 

CITED— 
Revised  Statutes,  section  5,  chapter  62. 
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H.  G.  Petreb,  For  Appelleet, 

CITED— 
Revised  Statutes ,  section  5,  article  1,  chapter  63 ;  section 

18,  chapter  80. 
10  B.  Mon.,  50;  Neefy,  ^.,  vs.  BuUer. 
9  B,  Mon.,  60 ;  Orr  vs.  Holliday. 
6  Mon.y  179 ;  Adams  vs.  Logan. 
5  LittcH,  315;  Garner"* s  admW  vs.  Strode. 
2  Duvally  284 ;  Lane  vs.  Berry. 

CHIEF  JUSTICE  WILLIAMS  delitirid  thi  opikiok  of  the  cockt: 

The  grandfather  of  appellant,  Mrs.  Ann  Eliza  Conner, 
having  died  a  resident  of  Virginia,  devised  to  her  mother 
a  tract  of  wild  land,  in  Todd  county,  Kentucky.  The 
mother  having  died  previous  to  the  year  1835,  also  a  res- 
ident of  Virginia,  this  land  descended  to  her  four  children 
and  heirs-at-law. 

The  surviving  husband,  and  father  of  appellant,  Ann 
Eliza,  never  having  had  actual  seisin,  was  not  entitled  to 
curtesy,  therefore,  she  and  her  co-heirs  were  the  holders 
of  the  legal  title  with  the  right  of  immediate  entry. 

In  the  year  of  1835  this  land  was  sold  by  virtue  of  a 

decree  of  the circuit  court,  had  upon  proceedings 

in  the  name  of  Conner  and  wife  and  the  other  co-heirs, 
the  object  of  which  was  a  sale  and  division;  and  John 
Slaughter,  the  surviving  husband  and  father,  became 
the  purchaser,  got  a  deed,  and  afterwards  sold  the  land. 
The  present  occupants,  and  those  under  whom  they 
claim,  by  virtue  of  said  sale,  have  had  more  than  thir- 
ty years'  possession  before  the  bringing  this  suit  in  the 
year  1867. 

Conner  and  wife  brought  this  suit,  asserting  an  undi- 
vided interest  of  one  fourth  in  this  land,  and  asking  a 
partition  on  the  alleged  ground  that  they  never  author- 


Digitized  by 


Google 


f 


WINTER    TERM,     1868.  638 


Conoer  and  wife  vs.  Downer,  &c. 


ized  the  bringing  the  suit  in  1835  to  have  it  sold — knew 
nothing  of  it,  and  never  got  any  of  its  proceeds. 

Appellants  then  resided  in  Virginia;  the  father  was  a 
man  of  wealth;  Conner  had  been  in  Hopkinsville  shortly 
before  the  bringing  the  suit,  and  was  at  the  boarding- 
house  of  the  attorney  who  brought  and  conducted  it,  and 
who  stood  high  in  the  profession.  Some  of  the  co-heirs 
have  resided  for  a  long  time  in  the  vicinity  of  the  land, 
and  Conner  and  wife  have  made  several  visits  to  the  same 
neighborhood  subsequent  to  said  decretal  sale,  and  for 
many  years  previous  to  bringing  this  suit;  and  when 
the  purchasers  of  her  father's  title  under  said  decree 
were  erecting  lasting  and  valuable  improvements,  and 
neither  they  nor  their  co-heirs  asserted  any  title,  nor 
have  the  other  heirs  as  yet  put  up  any  claim,  so  far  as 
appears  in  this  record. 

The  father  died  intestate  not  many  years  before  the 
bringing  this  suit,  and,  so  far  as  may  be  judged  from 
the  evidence,  appellants  received  by  descent  from  him  a 
sufficiency  to  make  his  warranty  good.  It  is  true  the 
late  war  had  seriously  affected  the  father's  estate,  but 
the  probabilities  are  that  it  was  still  sufficient  for  this 
purpose.  The  court  had  jurisdiction  to  order  the  sale 
in  the  first  proceedings;  though  they  seem  to  be  irregular, 
yet  they  are  not  void.  The  circumstances  indicate  that 
appellants  knew  of  the  sale,  and  never  repudiated  it 
until  after  the  close  of  the  late  war.  The  attorney  who 
brought  the  suit  removed  long  since  to  the  Pacific  coast; 
hence,  positive  authority  to  bring  the  suit  has  not  been 
established.  The  purchase  by  a  wealthy  father;  the 
ample  opportunity  that  appellants  had  to  know  how 
those  occupants  claimed;  having  numerous  relatives  in 
the  vicinity  of  the  land,  and  themselves  being  in  the 
neighborhood  on  several  occasions  after  the  sale,  repel 
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the  idea  of  fraud  or  unfairness,  or  want  of  authority ; 
but  were  this  want  of  authority  established,  yet  they 
would  be  barred  by  the  lapse  of  time,  as  it  is  provided 
by  section  5,  article  1,  chapter  63,  2  Stanton's  Revised 
Statutes,  124,  that  *'  the  period  within  which  an  action 
for  the  recovery  of  real  property  may  be  brought  shall 
not,  in  any  case,  be  extended  beyond  thirty  years  from 
the  time  at  which  the  right  to  bring  the  suit  first  accrued 
to  the  plaintiff,  or  the  person  through  whom  he  claims, 
by  reason  of  any  death,  or  the  existence  or  continuance  of 
any  disability  whatever.'*'* 

Conner  and  wife  having  the  right  of  immediate  entry 
and  possession  upon  the  death  of  Mrs.  Conner's  mother, 
of  course  the  possession  of  their  father  and  his  vendees 
under  the  decretal  sale  was  adverse  to  them ;  and  though 
she  was  then  a  feme  covert  and  under  disability,  yet  this 
cannot  protect  her  for  more  than  thirty  years  under  the 
recited  statute. 

The  policy  of  our  statute  is  to  protect  married  women 
and  infants  generally  against  the  statutory  bar  by  lapse 
of  time  ;  yet  this  must  have  a  limit,  else  it  works  injustice 
to  others,  and  disturbs  the  repose  and  security  of  pro- 
prietors ;  hence,  the  legislative  policy  is  to  quiet  all  title, 
notwithstanding  disabilities,  after  thirty  years'  adverse 
possession ;  or,  in  other  words,  permits  disabilities  to 
prevent  bar  by  lapse  of  time  for  only  thirty  years. 

Wherefore,  the  judgment  is  afErmed. 
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CASE  88— PETITION  EQUITY— FEBRUARY  27.  fltalSs 

lioe  IQg 

Dye   vs.  Holland. 

APPEAL   FROM    LARUB   CIRCUIT   COURT. 

1.  An  action  to  recover  for  a  deficiency  of  forty-one  and  three  fourths 

acres  in  a  tract  of  land  sold  in  gross,  wbicb^  by  mistake,  was  esti- 
maied  at  two  hundred  acres,  wHen  it  contained  only  one  hundred  and 
fifty-eight  and  one  fourth  acres,  mutt  be  brought  within  five  years  of 
the  date  of  the  sale,  or  within  five  years  after  the  deficiency  or  mis- 
take ought  to  have  been  discovered  by  the  exercise  of  ordinary  dili- 
gence. In  this  case,  the  plea  of  the  statute  of  limitations  is  sustained. 
(Orundy'9  heirs  vs.  Orundy^  ^c,  12  A  Mon,^  271.) 

2.  In  limitations  to  actions  for  mistakes,  the  statute  runs  from  the  discovery^ 

or  from  such  time  asy  by  the  exercise  of  ordinary  diligence^  the  mistake 
ought  to  have  been  discovered. 

W.  B.  Read,  For  Appellant, 

.    CITED— 

3  Met,,  368-9 ;  Fall  vs,  McMurdy. 
2  Bibb,  270  ;   Young  vs.  Craig. 

4  Bibb,  81 ;  Smith  vs.  Smith. 

2  Dana,  265;  Harrison  vs.  Talbot. 

Robert  D.  Murray,  For  Appellee, 

CITED— 
2  Duvall,  283. 

Angcll  on  Limitations,  sees.  187,  190. 
1  Hilliard  on  Vendees,  sees.  23  to  26. 

JUDGE  HARDIN  dklivbrsd  the  opiniok  ov  thb  court: 

Altboagh  the  sale  of  the  land  to  the  appellant  was  not 
by  the  acre,  but  in  gross,  the  deficiency  proved  of  forty- 
one  and  three  fourths  acres  in  the  tract,  which  was  sup- 
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posed  to  contain  two  hundred  acres,  was  beyond  the 
range  of  ordinary  contingency,  and  such  as  would  in 
proper  time  have  entitled  the  appellant  to  relief,  on  the 
ground  that  he  acted,  in  purchasing  the  land,  under  a 
palpable  mistake  as  to  its  true  quantity.  Whether  the 
action  was  barred  by  limitation,  therefore,  is  the  only 
material  question  to  be  determined  on  this  appeal. 

The  correct  rule  for  applying  the  statute  of  limitations 
in  cases  like  this,  which  is  five  years,  seems  to  be,  that 
the  statute  shall  run  from  \he  discovery  of  the  mistake, 
or  from  such  time  as,  by  the  exercise  of  ordinary  dili- 
gence, it  ought  to  have  been  discovered  by  the  plaintiff. 
(Grundifs  heirs  vs.  Grundy^  4^.,  12  B.  Mon,,  271.) 

It  sufficiently  appears  by  the  answer  of  the  defendant, 
in  connection  with  the  argument  of  counsel,  that  the  sale 
was  made,  and  the  plaintiff  put  in  possession  of  the  land, 
in  1654;  and  that  the  plaintiff,  being  sued  for  a  balance 
of  the  purchase  money  in  1856,  attempted  to  defend  the 
action  on  the  ground  that  the  quantity  of  the  land  was 
deficient  to  some  extent ;  and  afterwards,  in  January, 
1857,  he  accepted  a  deed  from  the  defendant  conveying 
the  land  by  metes  and  bounds,  as  containing  two  hun- 
dred acres.  He  could  then  have  discovered  the  mistake 
even  by  having  the  quantity  calculated  from  the  calls  of 
the  deed,  and  doubtless  could  have  done  so  before  from 
the  boundary  given  in  the  bond  for  title,  which  he  held. 
At  all  events,  he  could  easily  have  solved  any  doubt  as  to 
the  quantity  of  the  tract  by  having  it  surveyed.  This  he 
failed  to  do,  according  to  the  statements  of  the  petition, 
until  the  11th  of  Mg-rch,  1861,  when,  being  about  to  sell 
the  land  to  another,  he  caused  a  survey  to  be  made,  by 
which  the  tract  appears  to  contain  only  one  hundred  and 
fifty-eight  and  one  fourth  acres  and  six  poles ;  yet  ht 
did  not  bring  this  suit  till  the  3d  day  of  November,  1863. 
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If  it  be  conceded  that  the  appellant  did  not  discover 
the  deficit,  or  the  extent  of  it,  before  the  survey  in  March, 
1861,  still,  in  our  opinion,  he  ought,  with  ordinary  dili- 
gence, to  have  discovered  it  more  than  five  years  before 
he  brought  this  suit,  and  the  actiou  was,  therefore,  barred 
by  limitation. 

Wherefore,  the  judgment  is  affirmed. 


CASE  89— PETITION  EQUITY— MARCH    1. 

Bey  land   vs.   Sewell  and   wife. 


4bu637^ 
132      303 


APPEAL    FROM    CAMPBELL   CIRCUIT   COURT. 

1 .  The  recital  in  a  deed  for.  Utnd^  of  what  part  of  the  consideration  rernains 

unpaid,  as  required  hj  section  26,  chapter  80,  Revised  Statutes  (2 
Stanton,  230),  w  equivalent  to  an  express  lien  reserved  in  the  deed  itself. 
The  object  of  such  recital  is  to  secure  a  lien  in  this  statutory  mode, 
and,  consequently,  when  a  lien  is  thus  secured,  no  other  cotempo* 
raneons  and  collateral  security  can  neutralize  or  defeat  it  any  more 
than  if  it  had  been  more  expressly  and  explicitly  reserved. 

2.  Beyland  sold  land  in  Campbell  connty,  Kentucky,  to  J.  W.  Sewell  and 

Harriet  Sewell,  his  wife,  and  conveyed  the  same  to  Harriet  Sewell, 
as  recited  in  the  deed,  "/br  and  in  consideration  of  twelve  thousand 
nine  hundred  dollars^  being  two  notes  of  D.  S,  Ogden^  drawn  by  him 
to  his  own  order y  one  for  the  sum  of  six  thousand  four  hundred  and 
thirty- two  dolhrs  and  twenty -eight  eentSy  the  other  for  six  thousand 
four  hundred  and  sixty-eight  dollars  and  seveniy-siz  cents^  of  dale  May 
\st,  1865,  due  respectively  in  five  and  six  months ^  to  him  tran^erred  by 
Harriet  Sewell."  These  bills,  payable  at  Ocean  Bank,  New  York, 
where  Ogden  lived,  were  duly  presented,  and  protested  for  non-pay- 
ment. Held — That  the  above  recital  of  the  consideration  cannot  be 
consistently  construed  as  an  acknowledgment  of  payment  by  an 
acceptance  of  the  bills  baphasard  as  actual  payment,  and  not  as  a 
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mode  of  payment ;  that  the  deed  reserred  a  lien  nnaffected  by  the 
bills,  even  if  tbey  were  taken  as  collateral  security;  and  that  Bey- 
land,  holding  a  lien  and  offering  to  return  the  barren  bills,  the  circuit 
court  erred  in  dismissing  his  petition  for  enforcing  his  lien. 

Stevenson  &  Myers,  For  Appellant, 

CITED— 
2  Bush,  90 ;  Long  vs.  Burke. 
Stori/'s  Equity,  sees.  1224,  1226. 

1  Sch.  4*  ^(f^-y  135 ;  Hughes  vs.  Kearney. 

2  Ball  4*  Beattie,  514;   Saunders  vs.  Leslie. 
15  F(?5.,  340;  Mackrethvs.  Symmons. 
Adams'  Equity,  pp.  128,  129. 

3  Met.,  285 ;  Muhling  vs.  Sattler. 

2  Black.,  458  ;  Chilton  vs.  Braden. 

5  /.  /.  M.,  323 ;  Richardson  vs.  Baker. 

I  Dana,  576;  Galloway  vs.  Hamilton. 

II  Gill  4*  John.,  103  ;  Green  vs.  Fowler. 
10  Yerg.,  186;  High  vs.  Batte. 

1  Met.,  293  ;  Chambers  vs.  Keen. 

1  Mon.j  43,  44;  McClanahan  vs.  Chambers. 

J.  R.  Hallam,  For  Appellees, 

CITED— 
5  Lit.,  194  ;  Brinker  vs.  Perry. 

1  B.  Mon.,  251  ;  Simpson  vs.  Daniel. 

3  Dana,  597  ;  Perrin  vs.  Broadwell. 

2  Bush,  566 ;  Bowman  vs.  Curd. 

Revised  Statutes,  2  Stanton,  230  ;  Myers'  Sup.,  741. 
18  B.  Mon.,  650 ;  Stockwell  vs.  Chapman. 
1  Met.,  563  ;   Cottman  vs.  Martin. 

1  Met.,  253 ;  Gritton  vs.  McDonald. 

2  Duvall,  390;  Gooch,  S^c,  vs.  Baxter. 
2  Bush,  90  ;  Long  vs.  Burke. 

2  Bush,  206 ;  Maupin  vs.  McCormick. 
17  B.  Mon.^  143 ;  A>a/  vs.  Davis. 
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Sugden  on  Vendors ,  353. 

6  Vcs,,jr.,  752;  Nairn  vs.  Prowse, 

2  Haddock's  Chancery,  130. 

3  Mon,,  72 ;  Honore's  exWs  vs.  Bakewell. 
3  B.  Mon.,  452  ;  Broadwell  vs.  King. 

10  B.  Mon.,  282 ;  Muir  vs.  Cross. 

2  Mar.y  295;  Fowler  vs.  Rusfs  heirs. 

3  Met,,  285;  Muhling  vs.  Satder. 
1  Bush,  635 ;  Martin  vs.  Hortin. 

JUDGB  ROBBRTSON  diliykbid  thi  opinion  op  thk  court: 

To  avoid  the  hazards  to  vendors  and  vendees  of  land 
resulting  from  constructive  waivers  of  the  implied  liens 
of  the  common  law,  and  to  sub-purchasers,  from  ques- 
tions of  such  lien,  and  of  notice,  the  statute  law  of  Ken- 
tucky, repudiating  all  such  liens,  provides,  that  "  where 
any  real  estate  shall  be  hereafter  conveyed,  and  the 
purchase  money,  or  any  part  thereof,  shall  remain  unpaid 
at  the  time  of  the  conveyance,  the  grantor  shall  not 
thereby  have  a  lien  for  the  same  unless  it  be  expressly 
stated  in  the  deed  what  part  of  the  consideration  remains 
unpaid."     (2  Stanton's  Rev.  Stat.,  230.) 

This  enactment,  abrogating  implied  liens,  and  substi- 
tuting a  constructively  express  lien,  operating,  when  re- 
corded, as  notice  to  creditors  and  subsequent  purchasers 
and  encumbrancers,  makes  the  prescribed  recital  in  the 
deed  an  express  lien ;  for  if,  as  declared,  there  can  be  no 
lien  unless  the  recital  be  made,  the  logical  consequence 
necessarily  resulting  from  the  recital  is,  that  it  shall  im- 
port, and  be  equivalent  to,  an  express  lien  reserved  in  the 
deed  itself.  The  object  of  such  recital  is  to  secure  a  lien 
in  this  statutory  mode ;  and,  consequently,  when  a  lien  is 
thus  secured,  no  other  cotemporaneous  and  collateral  se- 
curity can  neutralize  or  defeat  it  any  more  than  if  it  had 
been  more  expressly  and  explicitly  reserved. 
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In  this  case  the  appellant,  Beyland,  having  sold  to  the 
appellees,  J.  W.  Sewell  and  Harriet  Sewell,  his  wife, 
thirty-nine  acres  of  land  near  Newport,  Kentucky,  on  the 
13th  of  September,  1865,  conveyed  to  the  said  Harriet 
the  legal  title  to  the  land  by  a  deed  containing  the  fol- 
lowing recital:  "For  and  in  consideration  of  twelve 
thousand  nine  hundred  dollars,  being  two  notes  of  D.  S. 
Ogden,  drawn  by  him  to  his  own  order,, one  for  the  sum 
of  six  thousand  four  hundred  and  thirty-two  dollars  and 
twenty-eight  cents,  the  other  for  six  thousand  four  hun- 
dred, and  sixty-eight  dollars  and  seventy-six  cents,  of 
date  May  1st,  1865,  due,  respectively,  in  five  and  six 
months,  to  him  transferred  by  Harriet  Sewell,  of  Hamil- 
ton county,  Ohio." 

Those  bills,  payable  at  the  Ocean  Bank  of  New  York, 
where  Ogden  lived,  were  duly  presented  for  payment, 
and  were  dishonored  and  protested,  and  still  remain  un- 
paid. 

In  April,  1866,  the  appellant,  Beyland,  brought  this  suit 
in  equity  for  enforcing  a  lien  claimed  by  him,  as  reserved 
by  the  foregoing  recital.  The  answers  deny  the  lien,  and 
resist  the  prayer  for  relief.  On  the  hearing  the  circuit 
couK  dismissed  the  petition,  and  Beyland  appealed,  and 
urges  a  reversal  of  the  judgment. 

The  recital  of  the  consideration  cannot  be  consistently 
construed  as  an  acknowledgment  of  payment  by  an  ac- 
ceptance of  the  bills  haphazard,  as  actual  payment,  and 
not  as  a  mode  of  obtaining  payment.  The  appellant, 
unacquainted,  as  he  seems  to  have  been,  with  Ogden  or 
his  means,  should  not  be  presumed  so  reckless  as  to  have 
parted  with  his  title,  and  taken  the  bills  as  payment, 
without  indorsement  or  any  recourse  on  either  Sewell  or 
the  land,  in  the  event  of  non-payment  by  Ogden.  Nor 
does  the  recital  allow  the  imputation  of  any  such  insane 
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temerity.  It  imports  that  the  bills  were  taken  for  facili- 
tating payment,  without  the  circuity  and  delay  of  a  suit 
against  the  land.  If  they  actually  paid  the  considera- 
tion, or  were  so  intended,  then  the  recital,  as  made,  was 
motiveless  and  delusive,  and  the  only  proper  recital 
would  have  been,  that  the  consideration  was  twelve 
thousand  nine  hundred  dollars  "in  hand  paid."  There 
could  have  been  no  other  rational  purpose  in  making 
the  recital,  as  made,  than  to  secure  a  lien  on  the  land. 
It  seems  to  us,  therefore,  that  the  deed  reserved  a  lien,  un- 
affected by  the  bills,  even  if  they  were  taken  as  collateral 
security. 

Thi«i  conclusion  dispenses  with  the  unpleasant  consid- 
eration of  the  question  of  fraud  charged  by  the  appel- 
lant, denied  by  the  appellees,  and  litigated  by  the  plead- 
ings and  other  evidence. 

Therefore  the  appellant,  holding  a  lien,  and  offering,  as 
he  does,  to  return  the  barren  bills,  seems  entitled  to  some 
relief,  and  the  circuit  court  erred  in  dismissing  his  peti- 
tion— Judge  Peters  dissenting. 

Wherefore,  the  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  consistent  with  this 
opinion. 

VOL.    IV — 41 
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CASE  90— PETITION  ORDINARY— MARCH  1. 

Millet  &  Co.  vs-  Watkins'  adm'r. 

▲PPBAL   FBOM    HBNDIR80N   COMMON   PLEAS  COURT. 

U  an  actioQ  by  a  personal  rcpresentatire,  a  set-off  Terified  bj  affidarit,  and 
proved,  without  any  demand  for  the  payment  thereof,  may  be  plead  by 
the  defendant. 

Turner  &  Trafton,  For  Appellants, 

CITED— 
Revised  Statutes^  sec,  35,  art.  2,  chap.  37. 
CivU  Code,  sees,  473,  126,  128. 
1  Met.,  24 ;  Rogers  vs.  Mitchell's  exWs. 
15  B.  Mon.y  184. 

Malcolm  Yeaman,  For  Appellee, 

CITED— 
Revised  Statutes,  sees.  35,  36,  art.  2,  chap.  37. 
3  Met.,  322-3 ;  Bennett  vs.  McCrocklin. 
15  B.  Man.,  184;   Thomas^  exWs  vs.  Thomas. 

JUDGE  PETERS  DiLiyiRSD  thi  opinion  of  thi  court: 

The  personal  representative  of  John  A.  Watkins,  de- 
ceased, brought  this  action  in  ordinary  against  appel- 
lants, on  a  demand  alleged  to  be  owing  by  them  to 
their  intestate. 

Besides   other    defenses,   appellants    pleaded    several* 
matters   of  set-off  in  the  third,  fourth,  and  fifth  para- 
graphs  of   their  answer,  all  of   which,  on    motion  of 
appellee,  the   circuit  court  ordered  to   be  stricken  out. 
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and  the  causes  of  set-off  dismissed.  Of  which  rulings 
appellants  complain,  and  seek  a  reversal. 

The  claims  pleaded  as  sets-off  were  verified  by  the 
affidavit  of  appellant,  and  proved ;  but  no  demand  was 
made  for  their  payment  of  the  personal  representative 
before  they  were  pleaded  in  the  action,  and  they  were 
dismissed  for  want  of  such  demand. 

While  the  language  of  section  473,  Civil  Code,  is  im- 
perative, that  no  suit  shall  be  brought  against  a  personal 
representative  until  after  demand  is  made  of  him,  accom- 
panied with  the  affidavit  required.  And  the  enactment 
in  itself  is  provident  and  beneficial  in  reaching  the  con- 
science of  the  claimant  as  to  the  justness  of  the  debt, 
its  freedom  from  usury,  and  other  legal  reasons  for  its 
non-payment,  and  in  furnishing  to  the  personal  repre- 
sentative a  sufficient  voucher  without  incurring  costs  in 
useless  litigation. 

These  reasons  for  requiring  the  demand  do  not  ap- 
ply when  the  personal  representative  has  himself  com- 
menced the  litigation,  which  necessarily  involves  the 
expenditure  of  money  in  costs,  and  he  will  have  the 
judgment  of  the  court  as  the  evidence  of  the  result. 
But  it  is  contended  that  an  answer  in  which  a  set-off 
is  pleaded  must  contain  a  statement  of  facts  sufficient 
to  uphold  a  petition  for  the  same  cause  of  action ;  and, 
therefore,  it  is  a  suit  or  action,  and  to  sustain  it,  the 
demand  must  be  shown.  The  conclusion  might  follow 
if  the  postulate  were  true.  It  is  neither  in  the  common 
nor  legal  acceptation  of  the  word  a  **  suiV  or  action ;  no 
process  is  issued  against  or  required  to  be  served  on  the 
plaintiff;  and,  besides,  it  is  in  the  Civil  Code  treated  as 
a  defense  to  an  action  treated  of  under  the  head  of 
answer,  and  is  allowed  to  defeat  a  suit.  According  to 
the  letter  of  section  473,  supra^  therefore,  a  demand  is 
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not  required,  nor  does  its  object  require  a  demand  before 
the  set-off  can  be  set  up  in  an  answer. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  is 
remanded,  with  directions  to  overrule  the  motion  to  strike 
out  paragraphs  numbers  three,  four,  and  five  of  the 
answer,  and  dismiss  the  set-off,  and  for  further  proceed- 
ings consistent  herewith. 


CASE  91— PETITION  ORDINARY— APRIL  15, 

Hardy,  &c.,  vs.   Trabue,   Davis,   &c- 

APPBAL    FROM    CALLOWAY    CIRCUIT   COURT. 

Two  ffrounds  in  the  alternative  for  aD  attachment — **  that  the  difendant  hat  ^ft 
the  county  of  his  residence  to  avoid  the  service  of  a  summons,  or  so  con- 
ceals himself  that  a  summons  cannot  he  served  on  him'' — are  deemed 
sufficient,  and  attachment  sustained.  (  Wood  vs.  Wells,  ifc,  2  Bush, 
197.) 

See  opinion  for  a  review  of  eridence  showing   its  8u£Bcieocj  to 
sustain  attachment  on  the  above  grounds. 

Fenton  Sims  and 

John  Rodman,  For  Appellants, 

CITED— 

Civil  Code,  section  289. 

2  Bush,  197  ;   Wood  vs.  Wells, 

MSS.  Opn.y  Dec,  1856 ;  Harrod  vs.  Orear, 

18  B.  Mon,,  632 ;  Ijone  vs.  Robinson. 

Hardin,  65 ;  Shipp  vs.  Davis. 

Pr.  Dec,  220;  Cooper  vs.  Logan. 

1  Duvall,  345 ;  Dunn,  ^.,  vs.  Salter,  4^. 
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W.  J.  SraBBLeFiELD  and 

J-  F.  Bullitt,  For  Appellees, 

CITED— 
1  Duvall,  342 ;  Dunn,  4^.,  v$.  Sailer,  ^. 
I  Chitiy's  Pleadings,  236-7  ;  Meiford's  Eq.  PL,  s.  p. 

39 ;  Story's  Eq,  PL,  sec.  254. 
M.  4-  B:s  Digest,  158 ;  Act  of  1796. 
Hardin,  65 ;  Skipp  vs.  Davis. 
Pr.  Dec*,  347  ;  Rees  vs.  Bishop, 
I  3far.,354;  Kennedy  vs.  Dillon. 
18  B.  Mon.,  632 ;  Lane  vs.  Robinson. 
Notes  c  and  d,  Stanton's  Code,  139. 

4UDGE  PETERS  dilivirkd  ths  oriHiON  op  tHi  court: 

In  May,  1866,  H.  Hardy,  a  resident  of  the  county  of 
Calloway — a  farmer,  merchant,  and  a  dealer  and  specu- 
lator in  tobacco — was  indebted  to  various  planters  for 
their  crops  of  tobacco,  and  to  others  on  other  accounts ; 
his  aggregate  indebtedness  being  very  large  compared 
with  the  value  of  his  estate  and  his  means  to  discharge 
it. 

A  tobacco  fair  was  held  in  Paducah  on  the  25^A  and 
HQth  of  May,  1866.  According  to  previous  arrangements, 
Hardy  had  been  selected  as  one  of  the  judges  of  articles 
to  be  exhibited  at  said  fair ;  and  publication  of  the  time, 
place,  and  objects  of  the  fair,  with  the  names  of  the 
Judges,  had  been  made  for  reasonable  and  proper  time 
before  it  came  off.  For  days,  and  weeks,  perhaps,  pre- 
viously. Hardy  had  expressed  his  intention  to  his  asso- 
ciates and  neighbors,  and  to  some  of  his  creditors,  to 
attend  the  fair. 

On  the  morning  of  the  23d  of  May  he  set  out  for 
Paducah,  distant  forty-five  miles  from  his  home;  arrived 
in  Benton,  Marshall  county,  early  in  the  forenoon,  having 
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traveled  to  that  place  from  home,  a  distance  of  eigkteen 
or  twenty  miles,  in  about  three  hours,  as  he  told  Jones, 
a  witness.  He  remained  in  Benton  several  hours — if  on 
business,  he  failed  to  show  it.  He  then  left  Benton,  and 
went  to  Palma,  eight  miles  on  his  way  to  Paducah ;  re- 
mained there  with  Mr.  Wade,  his  brother-in-law,  all 
night,  and  reached  Paducah  the  next  day,  where  the 
greater  portion  of  the  tobacco  which  he  had  purchased 
from  the  planters  had  been  sent  by  him,  to  be  sold  diiring 
the  fair,  some  of  which  arrived  on  the  2dd,  and  the  resi- 
due in  a  few  days  afterwards. 

On  the  29th  of  May  he  had  not  retured  from  the  fair, 
and  some  of  his  creditors,  on  that  day,  instituted  suits 
against  him,  with  attachments,  and  during  several  other 
successive  days  other  creditors  brought  their  actions 
against  him,  with  attachments,  all  of  which  were  levied 
on  the  real  and  personal  estate  of  said  Hardy,  or  such  of 
it  as  could  be  found  in  the  counties  of  Calloway  and 
Marshall. 

Hardy  returned  home  on  the  7th  of  June,  and,  during 
the  June  term  of  the  Calloway  circuit  court,  which  com- 
menced the  11th  of  the  month,  he  filed  his  affidavits  in  the 
several  actions  against  him,  controverting  the  grounds 
for  suing  out  said  attachments,  and  moved  for  their  dis- 
charge ;  but  his  motions  were  overruled,  the  actions  hav- 
ing been  previously  consolidated.  In  some  of  the  cases, 
summons  were  executed  on  Hardy  in  time  for  judgments 
at  the  June  term ;  and  in  some  of  those  in  which  process 
had  not  been  executed,  he  entered  his  appearance ;  but 
as  he  put  in  no  answer,  and  did  not  controvert  the  alleged 
indebtedness  in  said  cases,  personal  judgments  were  ren- 
dered against  him,  and  the  attachments  were  sustained. 
Of  so  much  of  the  judgments  as  sustained  the  attach- 
ments, Hardy  and  others  complain,  and  seek  a  reversal 
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apon  two  grounds — First.  "That  the  affidavits  upon 
which  the  attachments,  or  some  of  them,  were  founded, 
are  defective  and  insufficient;"  and,  second.  That  the 
judgment  sustaining  them  was  not  authorized  by  the  evi- 
dence. 

In  Trahu^  Davis  4*  (^o,  vs.  Hardy,  which  was  the  fir^t 
action  brouglit  in  the  list,  the  original  grounds  for  the  at- 
tachment stated  in  the  petition  are,  that  said  "  H.  Hardy 
has  lefl  the  county  of  his  residence  to  avoid  the  service 
of  a  summons,  or  so  conceals  himself  that  a  summons 
cannot  be  served  on  him." 

Here  two  grounds  for  an  attachment  are  stated,  either 
of  which  of  itself,  and  independent  of  every  and  all 
others,  would  be  sufficient ;  but  it  is  insisted  in  an  able 
brief  by  the  learned  counsel  for  appellants  that  an  at- 
tachment has  never  been  sustained  by  this  court  where 
two  or  more  grounds  therefor  are  set  forth  in  the  affidavit 
in  the  alternative;  and  the  case  of  Shipp  vs,  Davis  (Har.^ 
65)  is  mainly  relied  upon  as  sustaining  that  position. 
That  case,  as  the  opinion  shows,  was  decided  upon  the 
authority  of  the  case  of  Cooper  vs.  Logan  (Pr.  Dec,  SfiO). 

The  attachments  in  both  of  these  cases  were  issued 
under  the  statute  of  1796  (1^^  volume  M.  4"  Brown's  Digest^ 
p.  158),  the  bth  section  of  which  provides,  that  it  shall  be 
lawful  for  any  justice  of  the  peace,  upon  complaint  to 
him  made  by  any  person  that  his  debtor  is  removing  ou$ 
of  the  county  privately,  or  absconds  and  conceals  him- 
self so  that  the  ordinary  process  of  the  law  cannot  be 
served  upon  him,  to  grant  an  attachment  against  the  es- 
tate of  such  debtor.  *  *  *  *  The  grounds  stated  for 
the  attachment  in  Shipp  vs.  Davis,  supra,  are,  that  "the 
said  John  Shipp  hath  privately  removed  himself  out  of  the 
county,  or  so  absconds  and  conceals  himself  that  the  or- 
dinary process  of  the  law  cannot  be  served  upon  him." 


Digitized  by 


Google 


948  BUSH'S    REPORTS. 


Hardy,  Ac,  vs.  Trabne,  DariSi  kc. 


It  is  true,  that,  according  to  the  terms  in  which  tha 
opinion  is  expressed,  the  attachment  was  quashed,  be- 
cause the  complaint  was  not  positive,  but  in  the  cdtemaiive^ 
in  not  alleging  positively  that  the  defendant  was  remov- 
ing out  of  the  county  privately,  or  that  he  so  absconded 
and  concealed  himself  that  the  ordinary  process  of  law 
could  not  be  served  on  him. 

It  is  important  to  observe  that  the  first  part  of  the 
complaint,  or  first  ground  of  attachment  in  this  case, 
was  wholly  insufficient  to  sustain  such  a  proceeding;  it 
was  in  the  past  tense.  The  allegation  is,  that  the  defend- 
ant had  removed.  In  that  condition  of  the  debtor  the  stat- 
ute did  not  apply ;  it  only  applied  when  he  is  removing — 
the  present  tense ;  and  this  construction  was  given  to  it 
in  Davis  vs,  Edwards  {Har.,  342),  and  in  Kennedy  vs,  Dil- 
Ion  (l  A.  K.  Mar.,  354).  This  objection,  however,  was 
not  directly  commented  upon  in  Shipp  vs.  Davis,  supra, 
if  observed  by  the  court ;  but  in  the  case  of  Davis  vs.  Ed- 
wards,  where  the  same  defect  in  the  complaint  existed, 
the  court  said :  '*  The  present  attachment  is  in  the  alter- 
native— the  one  case  clearly  without  the  provisions  of 
the  statute,  and  the  other  cannot  be  said  to  be  within 
it.'' 

This  defect  in  the  statement  of  the  complaint  in  Shipp 
vs.  Davis  may  have  escaped  the  attention  of  the  court,  as 
it  was  not  commented  on ;  but  in  Davis  vs.  Edwards  it 
certainly  did  not,  as  appears  from  the  quotation  just 
made  from  the  opinion  in  that  case ;  and  the  language  of 
the  opinion  authorizes  the  conclusion  that  the  attachment 
was  adjudged  bad,  on  account  of  a  substantial  departure 
in  the  statement  of  the  grounds  for  the  attachment, 
rather  than  that  the  statement  was  made  in  the  alter- 
native. But  be  that  as  it  may,  it  has  not  been  directly 
decided  in  any  of  the  cases  referred  to  under  the  act  of 
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1796,  supra,  that  an  attachment  would  not  be  sustained 
where  the  grounds  therefor  were  set  out  in  the  very 
words  of  the  statute,  because  the  two  grounds  were 
stated  in  the  alternative,  and,  therefore,  cannot  be  said 
to  be  in  conflict  with  "  Wood  vs.  Wells  (2  Bush,  197," 
as  contended  by  counsel  for  appellants. 

It  seems  to  be  conceded,  that  if  the  ruling  of  this  court 
in  the  last  named  case  is  adhered  to,  upon  a  reconsid- 
eration thereof,  the  grounds  for  the  attachments  in  the 
larger  number  of  these  consolidated  cases  must  be  ad- 
judged sufficient. 

A  review  of  the  questions  decided  in  the  last  named 
case,  and  also  in  the  case  of  Harrod  vs,  Orcar,  may  be 
very  proper,  especially  as  distinguished  counsel  have  ex- 
pressed the  opinion  that  the  decisions  in  the  two  cases 
do  not  harmonize. 

The  affidavit  for  the  attachment  in  the  case  of  Harrod 
vs,  Orcar,  contained  the  single  ground  set  forth  in  sub- 
section 7  of  section  221,  Civil  Code,  that  the  defendant 
had  sold,  conveyed,  or  otherwise  disposed  of  his  property, 
or  suflTered  or  permitted  it  to  be  sold,  with  the  fraudulent 
intent  to  cheat,  &c.,  &c. ;  and  on  the  sufficiency  of  that 
affidavit  the  distinguished  judge,  who  delivered  the  opin- 
ion of  the  court,  said:  "Although  an  affidavit  presents 
several  states  of  case  in  the  alternative,  either  of  which 
would  be  sufficient  to  sustain  an  attachment,  yet  as  it 
was  in  the  language  of  the  Code  itself,  it  must  be  deemed 
sufficient."  These  alternative  grounds,  as  before  noticed, 
are  all  contained  in  sub-section  7;  but  if  the  grounds  con- 
tained in  the  8th  sub-section,  immediately  following  the 
seventh,  in  these  words:  "Or  is  about  to  sell,  convey,  or 
otherwise  dispose  of  his  property  .with  such  intent,"  had 
been  inserted  in  the  affidavit  in  addition  to  the  others, 
we  cannot  believe  that  a  different  opinion  would  have 
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been  the  result,  and  the  affidavit  held  insufficient,  solely 
because  the  grounds  were  separated  into  two  sub-sections, 
instead  of  all  being  in  one.  And  if  this  opinion  is  to  be 
sustained  because  all  the  grounds  stated  in  the  affidavit 
are  contained  in  the  same  paragraph  or  sub-division,  then 
the  cases  decided  under  the  act  of  1796  are  clearly  wrong, 
because  the  two  grounds  on  which  attachments  were 
allowed  under  that  act  were  in  the  same  sentence  or 
paragraph,  and  the  case  of  Harrod  vs.  Orear  overrules 
them. 

The  affidavit  in  Wood  vs.  Wells,  supra,  embraced  the 
grounds  contained  in  the  7th  and  8th  sub-sections  of 
section  221,  Civil  Code,  stated  in  the  alternative,  and 
was  decided  to  be  sufficient  on  the  authority  of  Harrod 
vs.  Orcar;  and  now,  after  a  review  of  the  cases,  we 
feel  constrained  to  adhere  to  the  decisions  therein  ren- 
dered as  reasonable  and  consistent  with  the  objects  of 
the  enactment.  But  the  objection,  if  available,  is  only 
applicable  to  the  cases  of  Trabue,  Davis  ^  Co.  vs.  Hardy  ; 
Curd^s  ex'r  vs.  Same,  and  of  Bamberger,  Bloom  4*  Bam^ 
berger  vs.  Same.  The  grounds  in  all  the  other  cases  are 
stated  positively.  The  affidavits,  however,  in  all  the 
cases,  must  be  deemed  sufficient,  as  held  in  the  above 
cases. 

The  only  remaining  question  is,  does  the  evidence 
authorize  the  judgments  sustaining  the  attachments? 

Although  Hardy  was,  at  the  time,  heavily  indebted, 
and  his  creditors  importunate,  still  it  was  verj'  natural 
that  the  fair  at  Paducah  should  attract  the  attention, 
and  cause  the  attendance  of  purchasers  of  tobacco 
from  different  points,  and  he  might,  under  such  circum- 
stances, consistently  ^ith  good  faith  and  fair  dealing, 
have  taken  his  tobacco  there  as  a  place  where  he  would 
find  a  readier  sale  at  higher  prices,  owing  to  the  number 
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of  buyers  and  the  probable  competition  among  them, 
than  could  be  realized  in  the  county  of  his  residence,  or 
at  his  place  of  business.  It  might  not  only  have  been 
consistent  with  an  honest  purpose  on  the  part  of  Hardy, 
but  it  would  seem  both  judicious,  and  best  for  all  parties 
concerned,  that  he  should  have  transported  his  tobacco  to 
that  place,  and  have  attended  in  person.  His  creditors 
so  regarded  it,  for  none  of  them  brought  suits,  after  he 
left  home,  until  the  29th  of  May,  giving  him  time,  after 
the  fair  had  closed,  to  return  home.  Going  to  Paducah 
and  taking  his  tobacco  there  would  not,  of  themselves, 
have  been  sufficient  to  fix  an  unlawful  purpose  or  a 
fraudulent  intent  on  Hardy. 

Three  principal  reasons  are  assigned  for  his  failure  to 
return  home  at  the  close  of  the  fair:  1.  His  great  desire 
to  make  sale  of  his  tobacco  to  enable  him  to  pay  those 
he  owed  for  it.  2.  His  purpose  to  return  with  a  stock 
of  goods,  which  he  was  unable  to  procure  in  Paducah ; 
and,  3.  To  effect  a  settlement  with  his  partner  Wade. 

Rudolph  proves  he  commenced  negotiations  with  Har- 
dy for  the  purchase  of  forty  hogsheads  of  his  tobacco  on 
the  29th  of  May,  which  continued  some  ten  days,  at  the 
close  of  which  he  purchased  twenty-three  hogsheads  of 
him  at  about  three  thousand  five  hundred  dollars.  Why 
these  negotiations  were  kept  open  so  long,  or  whether  a 
sale  could  not  have  been  consummated  within  a  shorter 
period,  are  not  explained  by  Rudolph  nor  any  other  wit- 
ness; and  from  the  reading  of  Rudolph's  deposition,  it 
would  appear  that  he  and  Hardy  were  engaged  for  ten 
days  continuously  in  making  the  trade.  But  from  other 
evidence  it  appears  he  lefl  Paducah  on  the  dOth  of  May 
to  go  to  Mr.  Wade's,  in  Marshall  county,  with  whom  he 
had  business  as  he  said.  He,  however,  did  not  reach 
Wade's  until  about  noon  of  the  31  st  of  May,  remained 
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there  till  next  morning,  eight  or  nine  o'clock;  went  to 
T.  L.  Jones's,  about  seven  miles  from  Paducah,  where 
he  arrived  about  sun  down ;  staid  all  night,  and  left  next 
morning,  the  2d  of  June,  for  Paducah.  So  that  of  the 
ten  days  which  Rudolph  says  he  and  Hardy  were  en- 
gaged in  making  the  trade  for  twenty-three  hogsheads 
of  tobacco,  the  latter  was  absent  from  the  city  the 
greater  part  of  four,  on  business  with  Wade,  which  he 
proves  was  settled  between  noon  of  one  day  and  eight 
or  nine  o'clock  the  next  morning;  but  how  long  they 
were,  in  fact,  engaged  in  the  business,  Wade  was  not 
asked,  and  did  not  state. 

A.  Johnson  proves  Hardy  came  to  his  house  on  the 
evening  before  the  fair,  and  remained  there  until  W^ed- 
nesday  morning  afterwards.  Jacobs,  from  whom  he 
hired  a  horse  to  go  to  Wade's,  proves  he  left  on  the 
dOth  of  May.  If  Johnson  is  right  in  the  day  of  the 
week  he  left,  he  returned  on  Saturday  ;  and  Lee  proves 
he  went  from  Paducah  to  Evansville  with  Hardy,  and 
returned  with  him,  and  that  they  left  the  former  place 
on  Sunday  morning. 

The  sale  to  Rudolph  was  completed  before  he  started 
to  Evansville,  and  if  it  was  commenced  on  the  29th  of 
May,  it  could  not  have  been  on  hand  more  than  five  or 
six  days  at  most,  nearly  four  of  which  Hardy  was  absent 
from  the  city. 

But  it  is  singular  and  significant  that  Hardy  should  have 
left  the  city  at  that  time,  when  there  was  a  prospect  for 
a  sale  of  a  large  portion  of  his  tobacco,  a  matter  of  very 
great  importance  to  him.  If  his  business  with  Wade 
was  indispensable,  admitting  of  no  delay,  he  could  have 
shown  it  to  be  so  by  Wade ;  but  he  failed  not  only  to 
examine  him  on  that  point,  and  to  give  any  explanation 
of  the  character  of  that  business,  and  by  his  own  conduct 
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showed  that  he  did  not  deem  it  so  important  and  pressing 
as  to  require  his  attention  at  that  particular  time. 

He  left  home  on  the  23d,  in  time  to  have  reached 
Wade's  that  day,  and  settled  his  business  with  him ;  he, 
however,  remained  several  hours  in  Benton,  without  hav- 
ing any  business  to  detain  him,  as  far  as  is  shown  in  this 
record ;  then  goes  to  Wade's,  and  if  anything  was  said 
by  either  of  them  on  the  subject  of  this  business,  except 
that  Wade  should  go  to  Paducah  during  the  fair  to  settle 
it,  we  are  not  informed ;  and  that  certainly  was  neither  a 
suitable  time  nor  place  for  such  business,  as  it  must  have 
interfered  with  Hardy's  engagement  as  judge  of  the  fair, 
or  taken  his  attention  from  the  more  important  matter  of 
effecting  sales.  Why  the  business  was  not  adjusted  be- 
tween them  on  the  23d  and  24th  of  May,  is  not  answered 
nor  explained  satisfactorily. 

Moreover,  why  did  he  not  go  directly  to  Wade's  on  the 
30th  from  Paducah,  if  it  was  so  necessary  that  this  busi- 
ness should  be  attended  to,  and  return  as  soon  as  it  was 
completed?  It  is  no  excuse  that  he,  on  the  30th,  went 
to  visit  his  brother-in-law,  Kuykendall.  His  business  in 
Paducah  was  too  important,  and  the  demands  of  his 
creditors  too  pressing,  to  be  neglected  or  postponed  for 
the  sake  of  a  visit  to  a  relative — a  duty,  if  he  felt  it  to  be 
such,  which  he  had  neglected  for  about  ten  years  before 
that  particular  time ;  and  his  conduct  and  delays,  after 
he  left  Wade's,  indicated  a  disinclination  to  hasten  his 
return  to  Paducah. 

These,  with  other  facts  and  circumstances  which  might 
be  added  but  for  an  unwillingness  to  extend  this  opinion 
(already  too  long),  induce  this  court  to  concur  in  opinion 
with  the  court  below. 

Wherefore,  the  judgment  is  affirmed. 


Digitized  by 


Google 


654  BUSH'S    REPORTS. 


Pntterson,  kc,  r».  Hansel,  &c. 


'  CASE  »2— EJECTMENT— APRIL  15. 

i"'^^        ;  Patterson,   &c.,   vs.   Hansel,   &c. 


APPEAL   FROM   TAYLOR  CIRCUIT  COURT. 

1 .  Exceptions  to  depositions  are  deemed  to  have  been  waived  when  the 

record  does  not  show  they  were  acted  apon  by  the  circuit  court. 

2.  A  copy  of  a  deed  conveying  land  in  Kentucky,  which  was  made  in 

Philadelphia,  and  duly  acknowledgtd  before  and  certified  by  the 
mayor  of  that  city  in  1807,  and  which  was  duly  recorded  in  the 
clerk's  office  of  the  Court  of  Appeals  of  Kentucky  in  1819,  was  prop- 
erly admitted  as  evidence  in  the  circuit  court. 

3.  Persons  in  possession  of  land  not  as  tenants  of  any  one  took  leasea 

from  and  held  under  the  claimant,  who  asserted  title  to  the  land. 
Their  possession  from  thenceforward  was  the  possession  of  their  land- 
lord, and  they  would  be  estopped  to  deny  his  title,  and,  without  re- 
nunciation and  notice,  their  possession  could  not  become  adverse  to 
such  landlord. 

4.  When  the  statute  of  limitations  has  commenced  to  run  against  the  an- 

cestor in  his  lifetime,  it  will  continue  to  run  against  his  infant  beirSi 
who  would  take  the  land  under  his  will  as  purchasers,  aud  not  by 
descent. 

5.  It  is  only  where  all  the  plaintiffs  are  under  disabilities  that  the  mniiiBg 

of  the  statute  of  limitation!  is  prevented.  (Smith,  ^c,  ta.  Carney, 
^c,  1  Uttell,  296.)  • 

6.  The  limitation  of  seven  years  does  not  begin  to  run  until  the  tenant 

relying  on  the  statute  has  acquired  a  legal  or  equitable  title,  deduci- 
ble  from  the  Commonwealth.     (Neale  vt,  Robertson,  5  /.  J,  M^  213.) 

7.  The  jury  undoubtedly  have  the  right  in  ejectment,  as  in  other  caaes,  to 

weigh  probabilities  and  solve  doubts  as  to  matters  of  fact;  but  if,  in 
their  opinion,  the  preponderance  of  proof  or  of  rational  inference  as 
to  any  fact  on  which  the  title  depends  be  not  on  the  side  of  the 
plaintiffs,  they  ought  not  to  find  for  them.  (Oriffith  v$.  Dickens,  2  B. 
Mon.,  20.) 
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W.  B.  Harrison  and 

J.  R.  Robinson,  For  Appellants, 

CITED— 

Act  of  1785,  M.  4-  B.,  433  ;  Act  of  1795,  lb.,  437. 

Act  of  1796,  /J.,  453;  Act  of  1831,  lb.,  453. 

1  Marshall,  310;  Morgan  vs.  Beall. 
5  /.  /.  ilf.,  24  ;  Edwards  vs.  Hanna. 

4  Littelly  272 ;  Dunlap^s  heirs  vs.  McHvoy. 
7  jB.  ilfon.,  162 ;  Piercers  heirs  vs.  Patton. 

2  Bush,  453  ;  T^rrt//  V5.  Rankin. 

3  B.  ilfon.,  173;  Dennis  vs.  Warden. 
2  BiJJ,  148-9 ;  Robertson  vs.  Morgan. 

Kavanaugh  and 

A.  J.  James,  For  Appellees, 

CITED— 
M.  Sf  B.'s  Digest,  437,  438,  439,  453. 

JUDGE  PETERS  dblivered  thr  opinion  of  thb  court: 

As  to  the  exceptions  to  the  depositions  of  Mrs.  Henry 
and  others,  the  record  shows  that  on  the  14th  March, 
1868,  exceptil^ns  were  filed  to  them,  but  it  does  not  show 
that  they  were  acted  on  by  the  court,  and  this  court  must 
presume  that  the  exceptions  were  waived,  as  has  been 
repeatedly  ruled.  ^ 

It  should  be  observed,  that  it  is  stated  in  the  bill  of  ex- 
ceptions, that  on  the  trial,  the  plaintiffs  read  to  the  jury 
the  depositions  of  Mary  Henry,  taken  August  31st,  1836; 
J.  Barker,  taken  June  3d,  1866 ;  W.  Butler,  October  17th, 
1835,  "  to  which  depositions  the  defendant  objects;  but  the 
court  overruled  the  objections,  and  the  defendants  except- 
ed." Doubtless  the  name  Barker,  in  the  bill  of  excep- 
tions, is  so  written  by  mistake  for  Jo.  Burden,  as  the  last 
name  is  attached  to  a  deposition  in  the  case,  and  the 
name  of  Barker  is  not  found ;  besides,  the  date  when  the 
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deposition  was  taken  is  also,  by  mistake,  stated  in  the 
bill  of  exceptions  to  be  "  1866,"  when  it  should  be  "1836," 
as  appears  by  the  caption  of  the  deposition. 

Regarding  the  exceptions  to  the  depositions  as  waived, 
the  only  objection  which  could  arise  would  be  as  to  the 
competency  of  their  evidence. 

The  depositions  of  two  of  said  witnesses  were  taken 
for  the  purpose  of,  and  do  identify,  S.  Ford,  one  of  the 
granteej  under  whom  plaintiffs  claim,  establish  his  death, 
and  prove  his  heirs ;  and  that  of  the  other  to  identify  the 
land,  he  having  been  one  of  the  chain-carriers  when  the 
original  survey  was  made;  the  evidence  was,  therefore, 
pertinent  and  competent,  and  was  properly  admitted. 

The  next  alleged  error  which  will  be  considered,  is  the 
admitting  a  copy  of  the  deed  of  Reed  and  wife  to  JameS 
Glentworth,  one  of  the  lessors  of  the  plaintiff,  as  evi- 
dence. That  deed  bears  date  the  18th  day  of  November, 
1807,  and  was  acknowledged  before  the  mayor  of  the  city 
of  Philadelphia  on  the  20th  day  of  the  same  month  and 
year  that  it  bears  date,  but  was  not  produced  for  record  in 
this  State  until  the  16th  of  January,  1819,  when  it,  together 
with  the  certificate  of  the  mayor  of  the  city  of  Philadel- 
phia of  the  due  acknowledgment  thereof  before  him  by 
the  grantors,  was  admitted  to  record  in  the  ofiice  of  the 
clerk  of  this  court. 

The  power  of  the  mayor  of  the  city  of  Philadelphia, 
where  the  grantors  resided  at  the  time,  to  take  their 
acknowledgement,  or  the  sufficiency  of  his  certificate  to 
authorize  the  recording  of  the  instrument  in  this  State, 
are  not  questioned ;  nor  is  the  authority  of  the  clerk  of 
the  Court  of  Appeals  to  admit  the  deed  to  record  in  his 
office  denied ;  but  it  is  contended  on  behalf  of  appel- 
lants that  it  wa^  not  lodged  for  record  in  the  proper 
office,  within  the  time  prescribed  by  the  statute  of  Ken- 
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tucky  in  force  at  its  date ;  and,  consequently,  a  mere 
copy,  certified  by  the  clerk  of  this  court,  was  erroneously 
admitted  as  evidence  on  the  trial  of  the  case  in  the  court 
below;  and  that  the  tenth  section  of  the  act  of  1831  (I 
More,  Sf  Brown,  453)  is  in  conflict  with  the  Constitution 
of  Kentucky. 

That  section  reads  as  follows :  "  That  where  deeds  have 
been  heretofore  duly  proven  or  acknowledged,  or  shall 
hereafter  be  so  duly  proven  or  acknowledged,  but  not 
recorded  in  the  proper  office  within  the  time  prescribed 
by  law,  such  deeds  may,  nevertheless,  be  recorded  in  the 
proper  office,  where  they  have  not  been  recorded,  and 
from  the  time  of  recording  be  as  eflfectual  to  all  purposes 
as  if  recorded  within  the  time  prescribed  by  law ;  and 
where  any  such  deed  has  been  recorded,  but  not  within 
the  time  prescribed  by  law,  copies  of  the  record  of  the 
deed  shall  and  may  be  used  as  evidence  in  the  same 
manner  as  if  it  had  been  recorded  within  proper  time: 

It  is  admitted  that  the  Legi;:*lature,  by  said  enactment, 
intended  that  copies  of  deed  which  had  been  previously 
recorded,  but  not  within  the  time  prescribed,  should, 
nevertheless,  be  competent  evidence.  But  the  power 
of  the  Legislature  is  denied ;  and  without  referring  to 
any  particular  article  or  section  of  the  Constitution,  coun- 
sel say :  "  It  will  hardly  be  pretended  that  the  Legisla- 
ture can,  by  an  act,  directly  take  private  property  from 
one  individual    and  confer   it   upon    another,"  &c.,  &c. 

In  answer  to  this  argument  in  part,  it  may  be  remarked, 
that  recording  of  a  deed,  or  the  lodging  it  in  the  proper 
office  for  record,  does  not  pass  the  legal  title  to  the  ven- 
dee; the  legal  title  passed  by  the  execution  and  delivery 
of  the  deed  by  Reed  and  wife  to  Glentworth.  It  was 
eflTectual  for  that  purpose,  not  only  as  to  the  parties 
VOL.  IV — 42 
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thereto,  but  as  to  all  others,  except  creditors  and  subse- 
quent purchasers,  without  notice.  This  doctrine  is  too 
familiar  and  too  well  settled  to  require  any  citation  of 
authority.  The  act  of  1831,  supra,  deprived  Reed  and 
wife  of  no  right,  and  conferred  none  on  their  vendee. 
It  only  authorized  a  certified  copy  of  their  deed  to  be 
substituted  as  evidence,  instead  of  requiring  parties  who 
needed  the  evidence  to  introduce  and  prove  the  execu- 
tion of  the  original  deed  for  that  purpose. 

By  the  act  of  1785,  eighteen   months  were  allowed  to 
offer  the  deeds  of  non-residents  to  the  proper  officer  for 
record,  after  the  acknowledgment  thereof;  and  by  the 
act  of  1796,  the  time  for  offering  such  deeds  for  record, 
after  the  proper  authentication  of  the  acknowledgment 
thereof,!  was  limited  to   eight  months.     By   section  15, 
chapter  24  (1  vol.  Rev,    Stat,,  280-1),  deeds,   other  than 
deeds  of  trust  and  mortgages,  shall  not  be  good  against 
a  purchaser  for  a  valuable  consideration,  or  any  creditor, 
except  from  the  time  the  same  shall  be  legally  acknowl- 
edged or  proved,  and  lodged  for  record,  unless  the  same 
shall   be  so  lodged  within   eight  months  from  the  date 
thereof  by   a   citizen  of  Kentucky ;   if  not   a  citizen  of 
Kentucky,  but  a  citizen  of  the  United  States,  then  with- 
in  twelve  months ;   and  if  not  a  citizen  of  the  United 
States,  then  eighteen  months.     And  by  section  23  of  Re- 
vised  Statutes  (1  vol,,  283),   it   is   provided   that  deeds 
(except   of  married   women)   legally  executed,   but  not 
recorded  nor  lodged  for  record  in  proper  time,  may  be 
proved  or  acknowledged  and  recorded,  and  be  as  effect- 
ual   from   the   time  of  so   recording   as   if   recorded  in 
proper  time,  which  is  in   effect  and  substantially  a  re- 
enactment  of  the  act  of  1831.     These  statutes  have  not 
only  legislative  sanction,  but  have   been   acquiesced  io 
by  the  country,  the  first  for  about  twenty  years,  and  the 
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last  approaching  that  period ;  and  while  we  are  not 
aware  of  any  case  decided  by  this  court  in  which  the 
validity  of  either  statute  was  directly  involved,  in  the 
case  of  Applegate  vs.  Gracy  (9  Dana,  215),  the  10th  section 
of  the  act  of  1831  was  incidentally  before  the  court  and 
commented  on,  and  no  doubts  were  then  expressed  of  its 
validity. 

The  principal  object  for  requiring  the  registration  of 
deeds,  being  for  the  protection  of  purchasers  for  value 
without  notice,  and  of  creditors,  their  rights  were  not 
prejudiced  by  the  helping  act  of  1831,  as  construed  here- 
tofore by  this  court  in  the  case  supra;  and  as  to  all 
others,  it  only  changes  the  rule  of  evidence,  which  the 
Legislature  had  the  constitutional  power  to  do;  conse- 
quently, the  copy  of  the  deed  was  properly  admitted. 

The  only  remaining  question  to  be  considered,  is  as  to 
the  propriety  of  giving  certain  instructions  asked  for  by 
appellees,  and  refusing  some  which  appellants  asked. 
Instructions  numbered  one,  two,  three,  and  six,  given  at 
the  instance  of  appellees,  present,  in  effect,  the  same 
principles  of  law  applicable  to  the  two  parcels  of  land 
claimed  respectively  by  appellants;  and  while  they  are 
not  presented  in  as  perspicuous  language  as  is  to  be 
desired,  still  no  valid  or  available  objection  to  them  can 
be  perceived.  They  inform  the  jury,  as  proposition  of 
law,  that  if  they  believe  from  the  evidence  that  the 
persons  therein  named,  while  they  were  in  possession 
of  the  land,  not  as  tenants  to  any  one,  and  owing  no 
allegiance  to  any  one  as  landlord,  took  leases  under 
appellees'  title,  and  held  under  them,  their  possession 
from  thenceforward  was  the  possession  of  their  land- 
lords, and  they  would  be  estopped  to  deny  their  title. 
This  doctrine  has  been  repeatedly  recognized  by  this 
court. 
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The  sixth  instruction,  as  we  understand  it,  informs  the 
jury  that  if  they  believe  from  the  evidence  that  those 
under  whom  appellants  claim  had  been  tenants  of  appel- 
lees, they  must  believe  from  the  evidence  that  they  had 
renounced  their  tenancy,  and  had  given  their  landlords 
notice  of  such  renunciation,  and  since  then  had  been 
adversely  and  continuously  pos)sessed  of  the  land  for 
twenty  years  before  the  commencement  of  the  suit; 
and  thus  understanding  the  instruction,  it  is  in  accord- 
ance with  the  previous  rulings  of  this  court. 

As  a  proposition  of  law,  instruction  No.  5  cannot  be 
maintained.  First  Ford's  heirs,  as  appears  from  his  will, 
took  as  purchasers,  and  not  by  descent;  consequently,  if 
the  statute  had  commenced  running  in  the  lifetime  of 
their  ancestor,  it  continued  to  run  against  them.  More- 
over, their  father  and  Reed  held  the  title  to  the  land 
jointly,  and  when  they  acquired  title,  neither  Reed  nor 
Glentworth,  his  subsequent  vendee,  labored  under  any 
disability ;  consequently,  the  operation  of  the  statute 
was  not  obstructed.  It  is  only  where  all  the  plaintiffs 
are  under  disabilities  that  the  running  of  the  statute  is 
prevented.  (Smith  if  Co.,  vs.  Carney  ct  alios,  1  Littell, 
296.) 

This  instruction  being  erroneous,  the  question  arises, 
were  appellants  prejudiced  by  it? 

This  court  decided  in  Ncal  vs.  Robertson  (5  /.  /.  Mar., 
213),  that  the  limitation  of  seven  years  does  not  begin  to 
run  until  the  tenant,  relying  on  the  statute  law,  has  ac- 
quired a  title,  legal  or  equitable,  deducible  from  the  Com- 
monwealth. 

Appellants  do  not  connect  themselves  by  any  docu- 
mentary evidence  of  title  whatever  with  the  patent  to 
James  Pierce  for  one  hundred  and  ten  and  three  quar- 
ter acres,  dated  29th  of  December,  1826,  which  they  ex-- 
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hibited ;  and  as  to  the  patent  to  William  S.  Patterson 
and  Jeremiah  S.  Pierce,  that  issued  in  December,  1832, 
less  than  two  years  before  the  action  was  commenced. 
The  statute  was,  therefore,  wholly  unavailing  to  appel- 
lants, as  they  bad  failed  to  connect  themselves  with  any 
documentary  title  a  su(iicient  length  of  time  before  the 
action  was  commenced,  and  they  were  not  prejudiced 
by  the  instruction. 

Instruction  E,  asked  by  appellants,  was  properly  re- 
fused; it  was  calculated  to  mislead  and  confuse  the 
jury.  As  was  said  by  this  court  in  Griffith  vs.  Dickens^ 
(2  B,  Mon,y  20),  the  jury  undoubtedly  have  a  right  in 
ejectment,  as  in  othe.r  cases,  to  weigh  probabilities  and 
solve  doubts  as  to  matters  of  fact;  but  if,  in  their  opin- 
ion, the  preponderance  of  proof,  or  of  rational  inference 
as  to  any  fact  on  which  the  title  depends,  be  not  on 
the  side  of  the  plaintiffs,  they  ought  not  to  find  for 
them ;  and  to  this  extent,  and  no  further,  ought  the 
proposition  to  go. 

Instruction  L  relates  to  the  rejection  of  the  deed  from 
Reed  to  Glentworth,  and,  for  the  reasons  already  stated, 
it  was  properly  refused. 

As  to  instruction  M,  it  assumes  that  there  had  been 
an  adversary  holding  against  Reed,  &;c.,  for  more  than 
twenty  years,  and  then  proposes  to  submit  an  inquiry 
into  a  fact  about  which  there  was  no  evidence ;  conse- 
quently, it  should  not  have  been  given. 

There  was  no  evidence  conducing  to  show  that  there 
were  any  other  persons  in  Philadelphia  of  the  same 
Christian  and  surnames  of  the  patentees,  and  the  in- 
struction K  was,  therefore,  properly  refused. 

Perceiving  no  error  prejudicial  to  appellants,  the  judg- 
ment must  be  affirmed. 
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CASK  93— PETITION  ORDINARY— APRIL  16. 

4buM2i  Bondurant   vs.   Owens. 

13?      304l 

APPBAL   PROM   PULTON   OOMHON    PLBA8  OOVBT. 

1 .  A  lien  for  purchase  money,  reseryed  bj  a  rendor  in  a  conTeyance  to  bis 

yendee,  is  npt  such  an  encumbrance  as  is  embraced  in,  and  provided 
for  by,  section  1,  article  15,  chapter  36,  Rerised  Statutes  (1  Stanton, 
488),  regulating  sales  of  encumbered  property  under  execution. 

2.  The  said  proTisions  of  the  Rerised  Statutes  regulating  sales  of  eocutt- 

bered  property  under  execution  do  not  apply  to  vendor's  liens  which 
were  not  created  by  '^mortgage,  deed  of  trusty  or  otherwise"  after  the 
rendee  became  possessed  of  the  legal  title. 

8.  The  reudee's  legal  title  to  land,  which  is  encumbered  by  a  lien  for  un- 
paid purchase  money  reserved  in  bis  vendor's  conveyance,  is  subjeet 
to  levy  and  sale  under  execution  by  virtue  of  section  1,  article  13» 
Revised  Statutes  (1  Stanton,  482). 

4.  The  purchaser  under  execution  sale  of  land  so  encumbered  by  a  ven- 
dor's lien  acquires  all  the  title  of  the  execution  defendant  subject  to 
the  vendor's  lien;  and  in  case  the  land  sold  for  less  than  two  thirds 
of  its  valuation,  also  subject  to  the  right  of  redemption  within  one 
year;  The  purchaser  having  received  the  sheriff's  deed,  by  paying  off 
the  vendor's  lien,  becomes  possessed  of  the  absolute  title  to  the  land, 
and  the  execution  defendant  has  no  right  of  redemption  under  section 
I,  article  15,  chapter  36,  Revised  Statutes. 

I.  So  far  as  this  case  is  inconsistent  with  Hinton  ««.  Mitchell^  i^c,  1  DwU, 
382,  the  latter  is  overruled. 

Wm.  Lindsay  and 

John  Rodman,  For  Appellant, 

CITED— 

CivU  Codcy  sec.  126. 

15  B.  Mon,,  604-5;  Petty  vs,  Malier. 

15  B.  Man,,  73;  Smith  vs.  Moberly. 

Revised  Statutes ,  sec.  1,  art.  15,  chap.  36. 

2  Bibb,  94  ;  Allen  vs.  Sanders. 
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CHIEF  JUSTICE  WILLIAMS  dilitirbd  thb  opihion  op  tbb  court: 

This  whole  case  proceeded  on  the  mistaken  theory  thai 
it  was  governed  by  section  1,  article  15,  chapter  86,  1 
Stanton's  Revised  Statutes,  488,  which  is  as  follows: 
"Where  the  defendant  in  an  execution  shall  have  owned  ih^ 
legal  title  in  any  real  or  personal  estate,  and  have  created  m 
bona  fide  encumbrance  thereon^  by  mortgage^  deed  of  trust,  or 
etkertoise^  before  an  execution  has  created  a  lien  on  the 
same,  the  interest  of  the  defendant  in  such  property  may 
be  levied  on  and  sold  subject  to  such  encumbrance.  1. 
The  purchaser  at  the  sale  shall  acquire  a  lien  on  such 
property  for  the  purchase  money,  and  interest  after  the 
rate  of  ten  per  cent,  per  annum  from  the  day  of  sale 
until  paid,  subject  to  the  prior  encumbrance." 

This  was  an  adoption,  with  some  alteration,  of  our  old 
statute  subjecting  the  right  of  redemption  of  mortgagors 
to  sale  under  execution.  {See  1  Morehcad  4*  Brown's  Stat» 
LawSj  653.)  The  rights  of  the  purchaser  under  such  sales 
were  different.  Under  the  old  statute,  the  purchaser,  by 
paying  off  the  encumbrance,  became  possessed  of  the 
absolute  title,  but,  under  the  Revised  Statutes,  merely 
acquires  a  lien  for  the  purchase  money,  with  ten  per 
cent,  per  annum  interest. 

But  the  Revised  Statutes,  no  more  than  the  former 
statutes,  applied  to  vendor's  liens  which  were  not  created 
by  "  mortgage  or  deed  of  trust  or  otherwise,"  by  the 
defendant  in  the  execution  after  he  became  possessed  of  the 
legal  titlcy  but  was  a  lien  reserved  by  the  vendor  when  he 
eonveyed  the  title.  The  legal  title  in  such  cases  passes 
to,  and  remains  in,  the  vendee,  subject,  however,  to  the 
vendor's  lien  ;  whereas,  when  the  defendant  has  been  pos- 
sessed of  the  legal  title,  and  conveys  it  as  a  security  for  a 
debt,  by  mortgage,  deed  of  trust,  or  otherwise,  the  legal 
title   passes   out  of  him,  and   he   has  but  an  equity  ef 
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redemption,  which  could  not  be  levied  on  and  sold  by  exe* 
6ution  but  by  express  statutory  provision.  It  was  the 
object  both  of  the  former  and  Revised  Statutes  to  make 
this  redemption  right  leviable,  and  subject  to  execution 
•ale.  But  a  vendor's  lien,  reserved  in  the  deed  of  con- 
veyance, can  in  no  legal  sense  be  termed  a  right  of 
redemption  in  the  vendee,  for  he  is,  by  said  deed,  invested 
with  the  entire  legal  estate,  subject,  however,  to  the  ven- 
dor's lien. 

It  is  the  interest  of  the  mortgagor  which  is  subject  to 
sale  under  this  statute.  But  the  vendee's  title,  when  it  is 
conveyed  by  the  vendor  subject  to  his  lien,  is  liable  to  be 
levied  and  sold  under  execution  by  virtue  of  section  1, 
article  13,  same  chapter  and  book,  page  482. 

When  G.  W.  L.  Marr  sold  and  conveyed  the  lot  in  con- 
test to  Mrs.  A.  A.  Roulhac,  there  was  a  vendor's  lien 
specified  for  two  hundred  and  twenty-five  dollars  of  the 
unpaid  purchase  price.  She  afterwards  .sold  and  convey- 
ed said  lot  to  Frank  Roulhac  without  specifying  any  lien, 
who  afterward  sold  and  conveyed  it  to  appellee,  setting 
out  the  unpaid  purchase  price  of  two  hundred  dollars^ 
and  thereby  reserving  a  vendor's  lien. 

Richard  Owens  being  invested  with  the  legal  title  and 
possession,  his  execution  creditors,  Munn  &  Co.,  had  a 
right  to  have  the  property  levied  on  and  sold,  which  they 
did,  and  became  the  purchasers  at  less  than  two  thirds 
of  its  appraised  value :  subsequently  to  which  Coker, 
Young  &  Co.,  being  also  execution  creditors  of  said 
Owens,  had  his  equity  of  redemption  levied  on  and  sold, 
and  which  they  purchased;  and  having  redeemed  from 
Munn  &  Co.,  and  Owens  not  having  redeemed  from  them 
within  the  statutory  period  of  the  redemption  privilege 
secured  to  the  execution  debtor,  they  took  the  sheriff's 
deed,  and  possession  of  the  house  and  lot.     They  subse- 
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quently  sold  and  conveyed  it,  and,  after  passing  by  sev- 
eral other  conveyances,  it  came  to  appellant's  possession 
by  a  regular  derivation  of  deeds  as  aforesaid. 

In  the  meantime,  both  the  administrators  of  G.  W.  L. 
Marr  and  Frank  Roulhac  had  filed  petitions  to  enforce 
the  vendor's  lien  of  their  respective  decedents;  and  said 
property  had  been  adjudged  to  be  sold  in  satisifaction 
thereof,  when  Roulhac  &  Lauderdale,  who  had  become 
intermediate  vendees  and  vendors  between  Coker,  Young 
&  Co.  and  appellant,  purchased  a  portion  of  the  lot  in 
satisfaction  of  said  judgments  enforcing  the  vendor's 
liens. 

In  this  State  of  affairs  Richard  Owens,  supposing  that 
his  various  execution  creditors  had  acquired  but  a  lien 
and  not  the  legal  title,  brought  suit  in  ordinary  to  recover 
said  house  and  lot,  to  which  defendant  answered,  setting 
out  the  various  execution  sales  and  the  purchases  there- 
under, the  sheriff's  deed,  and  various  vendors'  deeds 
down  to  himself;  and  also  that  he  had  made  lasting 
and  valuable  improvements  worth  some  six  hundred 
dollars,  and  had  paid  taxes  on  said  property  of  some 
jSfty  dollars,  and  asked  that  the  cause  be  transferred  to 
the  equity  docket,  which  was   overruled,  and  exception. 

It  is  very  evident  that  if  the  execution  sale  and  sher- 
iff's deed  did  not  vest  Coker,  Young  &;  Co.  with  the  legal 
title  and  absolute  ownership,  but  merely  gave  them  a 
lien,  then  the  case  should  have  been  transferred  to  equity, 
and  the  whole  case  adjusted  upon  equitable  principles. 
If  it  did,  however,  invest  them  with  the  legal  title  and 
absolute  ownership,  as  we  think  was  unquestionably 
the  case,  then  the  judgment  in  Owens'  favor  for  the 
recovery  of  the  house  and  lot  was  radically  erroneous, 
as  his  suit  should  have  been  dismissed  absolutely. 
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Althoagh  we  see  no  waiver  of  the  jury,  it  is  evident 
that  the  court  tried  it,  probably  by  the  consent  of  the 
parties.  So  far  as  this  case  is  inconsistent  with  Hinton 
vs,  Mitchell,  Sfc,  (1  Duvallj  382),  the   latter  is  overruled. 

Wherefore,  the  judgement  is  reversed,  with  directions 
for  further  proceedings  consistent  with  this  opinion. 


CASE  94— PETITION  EQUITY— APRIL  16. 

Colsten's   heirs   vs.   Chaudet,   Ac. 

APPEAL    PROM   MARSHALL   CIRCUIT  COURT. 

Testator,  who  resided  and  died  in  Virginia,  made  and  published  bis 
will  in  1818,  and  in  1820  appended  to  it  the  foUowini;  codicil:  **  All 
the  lauds  I  liold  in  the  States  uf  Kentucky,  Ohio,  and  Illinois,  shall 
be,  and  are  hereby^  constiluUd  a  fund  for  the  payment  of  my  debts;  and 
I  berebj  authorize  and  direct  my  executors  to  sell  and  dispose  of 
mj  said  western  lands  in  such  manner,  and  upon  such  terms,  and  at 
such  times  as  they  shall  deem  most  advantageous,  and  to  Apply  said 
western  lands  themselves,  or  the  proceeds  of  sale  thereof,  so  far  as 
necessary,  to  the  payment  of  my  debts.  If  any  balance  of  said  fund 
hereby  provided  for  the  payment  of  my  debts  shall  remain,  after  sat- 
isfaction thereof,  the  same  shall  be  distributed  as  in  the  residuary 
clause  of  my  will  above  directed."  Testator  nominated  three  eiec^ 
utors.  The  surviving  and  only  acting  executor,  who  qualified  as 
such  in  Kentucky,  in  1847,  by  &  written  power  of  attorney,  author- 
ized his  agent  to  sell  the  lands  in  Kentucky,  which  were  embraced 
in  the  above  codicil.  In  1850  said  agent  sold  and  conveyed  certain 
tracts  of  said  land.  In  1857,  the  heirs  of  the  testator  brought  suit 
against  subsequent  vendees  in  possession  to  recover  the  lands  so  sold. 
This  suit  was  transferred  to  equity  on  motion  of  defendants.  Th* 
circuit  court  dtsmitted  the  petition  qf  said  keirs^  and  that  judgment  is 
affirmed.    Held — 
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Firtt.  That  it  was  the  intenUoQ  of  th«  testator  to  conTert  the 
whole  of  this  laod  into  mooey. 

Second,  That,  as  the  trust  was  confided  to  his  executors,  the  title 
Tested  in  them,  just  as  if  it  had  really  been  converted;  for  in  equity, 
that  which  should  be  done  will  be  regarded  as  done,  and,  of  conse- 
quence, the  trust  could  be  eiecuted  by  the  surviving  executor.  The 
land  could  be  sold  and  conveyed  by  him;  and  especially  as  our  stat- 
ute (1  Morehead  j*  Drown  it  Statutes^  page  666)  full.^  authorized  the 
surviving  executor  to  sell  the  lands  devised  to  be  sold. 

Third.  That  the  surviving  executor,  being  invested  with  the  title, 
and  the  right  to  sell  and  convey,  he  could  delegate  either  generally 
or  specially  his  own  authority,  and  that  his  sale  by  his  authorized 
agent  was  as  effectual  as  if  made  by  himself. 
2.  When  a  sale  and  conveyance  of  land  has  been  made  by  an  agent  under 
a  genuine  power  of  attorney,  the  acknowledgment  of  which  was 
defective,  the  chancellor  should  compel  a  proper  conveyance,  unless 
there  should  be  other  snflScient  preventing  causes. 
8.  Whatever  may  have  been  the  character  of  the  commerce  between  the 
agent  making  the  sale  of  the  land,  and  his  vendee,  in  making  the 
purchase,  the  innocent  vendees  of  the  latter,  in  good  faith,  for  valu- 
able consideration,  could  not  be  affected  thereby. 

W.  G.  Bullitt  and 

Stevenson  &  Myers,  For  Appellants, 

CITED- 

Civil  CodCy  sec,  588. 

MSS,  Opn,,  January,  1863  ;  Bredcn  vs.  Bittison. 

8  Met,,  96  ;  Haney  vs.  Tempest. 

1  Williams  on  Executors,  s.  p,  579,  s,  p,  849 ;  2  lb.,  617. 

1  Met.,  264 ;  Allen  and  wife  vs.  Vanmeter^s  devisees. 
4  Lit.,  400 ;  May^s  heirs  vs.  Frazier. 

3  /.  /.  M.,  246;  Coleman  vs.  Mc Kinney,  ^c. 
13  B.  Man.,  365;  Jones  vs.  Letcher. 

13  B.  Mon.,  380;  Oarrett  vs.  Gault. 
Sugden  on  Vendors,  Sd  Amer.  ed.,  s.  p.  214. 

4  Johnson's  Chy.  R,,  368 ;  Berger  vs.  Duff. 

2  Dana,  75 ;  Muldrow's  heirs  vs.  Fox. 

3  Bibb,  351 ;   Wooldridge  vs.  Watkins. 
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Sugdcn  on  Powers^  177. 

9  Dana,  102;  Peblcs  vs.  Watts;  9  B.  Mon.,  578. 

L.  D.  Husbands,  For  Appellees, 

CITED— 
Civil  Code,  sec,  125. 

3  Bibb,  351 ;    Woold ridge  vs,  Watkins^  exWs,  Sfc, 
3  Mar,,  132;   Anderson  vs.  Turner, 

3  /.  J,  A/.,  246;   Coleman  vs,  McKivney. 

2  Dana,  75 ;  Muldrow's  heirs  vs,  McKinney, 

4  Lit,,  400 ;  May's  heirs  vs,  Frazicr, 

4  Johnson's  Chy,,  368  ;  Berger  vs.  Duff, 

CHIEF  JUSTICE  WILLIAMS  dbliverbd  thk  opinion  of  the  court: 

Ravvleigh  Colsten,  of  Berkley  county,  Virginia,  pub- 
lished his  will  September  26,  1818,  by  which  he  devised 
his  Kentucky  land,  with  certain  exceptions,  to  his  three 
sons,  Edward,  Thomas,  and  Rawleigh  Traverse,  and  his 
son-in  law,  Benjamin  Watkins  Leigh,  "  in  trust  to  hv-  by 
them  sold  and  disposed  of,  if,  and  in  such  manner,  as 
they  should  think  best,  hereby  giving  them  and  the  sur- 
vivor of  them  as  full  power  for  the  sale  and  disposition 
of  this  property  as  I  might  myself  exercise ;  and  in  trust 
further,  that  they  shall  divide  the  said  land  in  kind,  or 
the  proceeds  thereof,  shall  they  deem  it  prudent  to  sell 
the  same,  equally  between  all  my  children ;''  and  nom- 
inated his  sons,  Edward  and  Thomas,  aad  his  son-in- 
law,  Benjamin  Watkins  Leigh,  his  executors. 

By  a  codicil  of  September  2,  1820,  finding  himself  un- 
expectedly involved  for  large  sums  of  money,  he  revoked 
this,  together  with  other  devises,  and  directed,  among 
other  things,  that  "  all  the  lands  I  bold  in  the  States, 
Kentucky,  Ohio,  and  Illinois,  shall  be,  and  are  hereby, 
constituted  a  fund  for  the  payment  of  my  debts  ;  and  1  here- 
by authorize  and  direct  my  executors  to  sell  and  dispose  of 
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my  said  western  lands,  in  such  manner,  and  upon  such 
terms,  and  at  such  times,  as  they  shall  deem  most  ad- 
vantageous, and  to  apply  said  western  lands  themselves, 
or  the  proceeds  of  sale  thereof,  so  far  as  necessary,  to 
the  payment  of  my  debts.  If  any  balance  of  the  said  fund 
hereby  provided  for  the  payment  of  my  debts  shall  remain, 
after  satisfaction  thereof,  the  same  shall  be  distributed  as 
in  the  residuary  clause  of  my  will  above  directed." 

November  6,  1847,  Edward  Colsten,  as  the  only  sur- 
viving acting  executor  of  his  father's  will,  and  the  only 
one  who  ever  qualified  in  this  State,  by  written  power 
of  attorney,  authorized  R.  G.  Samuels  **to  take  charge 
of  and  to  rent,  lease,  sell,  or  otherwise  to  dispose  of,"  all 
the  Kentucky  lands  devised  to  be  sqld  by  Ravvleigh  Col- 
sten in  his  will.  Samuels,  as  agent  under  said  letter  of 
attorney,  sold  and  conveyed  to  Trabue  the  one  thousand 
acre  tract  in  Marshall  county,  now  in  controversy. 

January  1,  1850,  Trabue  sold  and  conveyed  it  to  H. 
Mon-arratt. 

January  13,  1853,  Monsarratt  sold  and  conveyed  it  to 
Wm.  Kainsay,  who,  on  December  3,  1853,  sold  and  con- 
veyed it  to  Nelson  Shields,  who,  and  those  claiming  under 
him,,  are  now  in  possession,  and  the  defendants  to  this 
suit. 

Edward  Colsten,  in  the  year  1850,  revoked  his  power  of 
attorney  to  said  Samuels. 

April  3,  1857,  appellants,  as  heirs  and  devisees  of  Raw- 
leigh  Colsten,  brought  an  action  ordinary  to  recover  said 
land. 

November  11,  1857,  the  answer  of  all  the  defendants 
(but  Shields  and  his  amended  answer)  was  filed  to  said 
petition,  and  on  their  motion,  it  was  ordered  that  this  case 
be  transferred  to  the  equity  side  of  the  docket,  and  con- 
solidated with  the  case  of  Colsten^  ^c.,  vs.  J,  Chaudety  ^r., 
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and  the  answer  filed  in  this  ease  to  be  taken  as  their 
answer  in  the  case  on  the  equity  side  of  the  docket;  and 
leave  was  given  to  the  plaintiffs  to  file  an  amended  peti- 
tion. 

An  equity  suit  by  the  same  plaintiffs  against  the  same 
defendants  had,  at  the  same  time,  been  filed  for  staying 
waste  of  timber,  &c. 

September  30,  1858,  appellants  also  brought  an  ordi- 
nary suit  in  the  Marshall  circuit  court  against  L.  M. 
Flournoy  and  others,  to  recover  another  tract  of  one 
thousand  acres  in  said  county.  A  portion  of  the  plead- 
ings in  said  case  are  copied;  but  it  is  evident,  that, 
though  it  appears  said  suit  had  been  also  transferred  to 
equity,  and  consolidated  with  the  one  against  Chaudet 
et  al,y  that  it  was  not  adjudicated  nor  regarded  by  the 
court ;  hence,  all  that  part  of  the  record  belonging  to 
said  suit  is  irrelevant  and  surplusage,  and  will  be  no 
further  regarded  by  us. 

The  court  having  dismissed  appellant's  suit  against 
Chandet  ct  al,  absolutely,  they  have  appealed. 

The  cause  involves — 1.  An  inquiry  into  the  power  of 
the  surviving  and  only  acting  executor  to  sell  or  delegate 
the  power  of  sale  and  conveyance. 

2.  Whether  the  letter  of  attorney  to  R.  G.  Samuels 
should  be  regarded  as  established. 

3.  Whether  the  title  of  these  appellees  can  be  dis- 
turbed because  of  any  alleged  fraud  between  Trabue, 
the  purchaser,  and  Samuels,  the  agent. 

In  Story's  Equity  Jurisprudence,  volume  2,  section 
10G2,  it  is  said :  '*  It  is  a  general  rule  of  law,  that  a  mere 
naked  power  given  to  two  cannot  be  executed  by  one; 
or  given  to  three,  cannot  be  executed  by  two,  although 
the  other  be  dead ;  for,  in  each  case,  it  is  held  to  be  a 
personal  trust  in  all  the  persons,  unless  some  other  lan- 


Digitized  by 


Google 


WINTER    TERM,     1868.  671 


Colsten's  heirs   vs.  Chaudet,  kc. 


f^uBLge  is  used  to  the  contrary.  Then,  suppose  a  testator, 
by  his  will,  should  give  authority  to  A  and  B  to  sell  his 
estate,  and  should  make  them  his  executors.  In  such  a 
case,  it  has  been  said,  that  the  survivor  could  not  sell ; 
but  if  the  testator  should  give  authority  to  his  executors, 
eo  nomine,  to  sell,  and  should  make  A  and  B  his  executors, 
then,  if  one  should  die,  the  survivor,  it  has  been  said,  could 
selL  The  distinction  is  nice;  but  it  proceeds  upon  the 
ground  that,  in  the  latter  case,  the  power  is  given  to  the 
executors,  virtute  officii;  and,  in  the  former  case,  it  is 
merely  personal  to  the  parties  named." 

And  in  Sugden  on  Powers,  chapter  3,  section  2,  article 
1,  page  165,  it  is  said:  **  That  where  the  authority  is 
given  to  executors,  and  the  will  does  not  expressly  point 
to  a  joint  exercise  of  it,  even  a  single  surviving  executor 
may  execute  it." 

In  section  1060,  Story's  Equity  Jurisprudence,  it  is  said, 
that  "  if  a  testator  should  order  his  real  estate,  or  any 
part  thereof,  to  be  sold  for  the  payment  of  his  debts, 
without  saying  who  should  sell,  in  such  a  case,  a  clear 
trust  would  be  created.  *****  In  the  case  put, 
of  a  trust  for  the  payment  of  debts,  if  executors  are 
named  in  the  will,  they  will  be  deemed,  by  implication, 
to  be  the  proper  parties  to  sell ;  because,  in  equity,  when 
lands  are  directed  to  be  sold,  they  are  treated  as  money ; 
and  as  the  executors  are  liable  to  pay  the  debts,  and  if 
the  lands  were  money,  as  they  would  be  the  proper  par- 
ties to  receive  it  for  that  purpose,  courts  of  equity  will 
hold  it  to  be  the  intent  of  the  testator  that  the  parties 
who  are  to  receive  and  finally  execute  the  trust  are  the 
proper  parties  to  sell  for  the  purpose." 

In  section  790,  2  Story's  Equity  Jurisprudence,  it  is 
said,  that ''  land  directed  or  devised  to  be  sold  and  turned 
into  money  is  reputed  as  money." 
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And  in  section  791  it  is  said,  "  the  ground  of  this  latter 
doctrine  is,  that  courts  of  equity  will  regard  the  sub- 
stance, and  not  the  mere  form  of  agreements  and  other 
instruments,  and  will  give  them  the  precise  effect  which 
the  parties  intended  in  furtherance  of  that  intention.  It 
is  presumed  that  the  parties,  in  directing  money  to  be 
invested  in  land,  or  land  to  be  turned  into  money,  in- 
tended that  the  property  shall  assume  the  very  character 
of  the  property  into  which  it  is  .to  be  converted,  what- 
ever may  be  the  manner  in  which  that  direction  is 
given." 

In  Mr.  Cox's  valuable  note  to  Cruse  vs.  Bailey  (3  P. 
Will.),  it  is  said  :  "  If  a  testator  should  direct  that  his 
lands  shoul/1  be  sold  for  the  payment  of  his  debts,  or  for 
other  purposes,  the  question  would  arise,  whether  he 
meant  to  give  the  produce  of  his  real  estate  the  qual- 
ity of  personalty  to  all  intents  and  purposes,  or  only 
so  far  as  respected  the  purposes  of  his  will ;  for,  unless 
the  testator  has  sufficiently  declared  his  intention,  not 
only  that  the  realty  shall  be  converted  into  personalty 
for  the  purposes  of  the  will,  but  further,  that  the  pro- 
duce of  the  real  estate  shall  be  taken  as  personally, 
whether  such  purposes  take  eflect  or  not,  so  much  of 
the  real  estate,  or  of  the  produce  of  it,  as  may  not, 
in  the  event,  be  required  for  any  purposes  of  the  will, 
from  any  cause  whatsoever,  will  result  to  the  heir-at- 
law." 

And  in  the  able  and  exhaustive  opinion  of  the  Su- 
preme Court  of  the  United  States,  by  Mr.  Justice  Wash- 
ington (3  Whcaton,  563),  this  doctrine  has  a  strong 
application  ;  for  that  was  a  devise  by  Robert  Craig  of 
his  lands  in  Virginia  to  certain  trustees,  to  be  sold  and 
the  proceeds  paid  over  to  his  alien  brother,  Thomas 
Craig.     As  the  testator  had  no  relatives  who  could  claim 
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and  hold  the  lands  as  heirs-at-law,  the  State  of  Virginia 
claimed  in  their  stead,  by  escheat,  upon  the  principle 
and  authority  of  Roper  vs.  Radcliffe  (9  Mad,^  167,  181), 
in  which  the  King's  bench,  by  six  to  five  judges,  decided, 
that,  under  the  British  statute,  a  Papist  could  not  take 
land,  nor  any  interest  or  profits  or  proceeds  arising 
therefrom,  and  that,  on  a  devise  to  sell  the  lands  and 
pay  the  proceeds  over  to  a  Papist  legatee,  the  Crown, 
being  entitled  to  claim  by  escheat  when  there  was 
no  one  to  do  so  as  heir-at-law,  was  entitled  to  the 
rights  of  such  heir,  and  that  he  would  be  entitled  to  a 
resulting  trust  so  far  as  it  would  be  of  value  after  pay- 
ing debts  and  legacies ;  and  that  he  could  come  into 
equity  and  restrain  the  selling  more  than  would  be  suf- 
ficient for  suph  purpose,  or  he  could  pay  these  himself 
and  demand  a  conveyance,  and  that  equity  will  extend 
the  same  privilege  to  the  residuary  legatee ;  and,  there- 
fore, deduced  from  these  principles  the  conclusion,  that, 
as  to  such  legatee,  such  a  devise  is  to  be  deemed  land  in 
equity  and  not  personalty ;  but  the  Supreme  Court,  with 
distinguished  ability,  scattered  the  sophistry  and  artificial 
reasoning  of  this  case,  overwhelmed  it  with  an  array  of 
authority,  and  decided  that,  by  the  will  of  Robert  Craig, 
he  had  converted  his  land  into  money,  and  had  devised 
the  money  to  his  alien  brother,  who  could  take  it,  but  not 
land,  under  the  laws  of  Virginia,  saying :  "  It  i*  evident, 
therefore,  from  a  view  of  the  above  cases,  that  the  title 
of  the  heir  to  a  resulting  trust  can  never  arise,  except 
when  something  is  left  undisposed  of,  either  by  some  de- 
fect in  the  will,  or  by  some  subsequent  lapse,  which  pre- 
vents the  devise  from  taking  effect;  and  not  even  then, 
if  it  appears  that  the  intention  of  the  testator  was  to 
change  the  nature  of  the  estate  from  land  to  money  ab- 
solutely and  entirely,  and  not  merely  to  serve  the  pur- 
voL.  IV — 43 
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poses  of  the  will.  But  the  ground  upon  which  the  title 
of  the  heir  rests  is,  that  whatever  is  not  disposed  of 
remains  to  him,  and  partakes  of  the  old  use  as  if  it  had 
not  been  directed  to  be  sold." 

By  the  codicil,  the  testator,  Rawleigh  Colsten,  consti- 
tuted this  land  a  fund  for  the  payment  of  his  debts^  and 
^^xpressly  directed  his  executors  to  sell  and  dispose  of  it; 
and  if  any  balance  remained  after  payment  of  debts,  it 
was  to  be  distributed  according  to  the  provisions  of  the 
residuary  clause  of  his  will.  More  clearly  defined  and 
emphatic  intention  to  convert  the  whole  of  this  land 
into  money  for  the  purpose  of  paying  debts,  and  dis- 
tributing any  surplus  which  might  remain,  could  not 
well  be  expressed. 

It  then  necessarily  follows,  that  as  this  trust  was  con- 
fided to  his  executors,  the  title  vested  in  them  just  as  if  it 
had  really  been  converted;  for  in  equity  that  which  should 
be  done  will  be  regarded  as  done;  and  of  consequence 
the  trust  could  be  executed  by  the  surviving  executor — 
the  land  could  be  sold  and  conveyed  by  him,  especially 
as  our  statute  (1  Morehead  4*  Brown^s  Statutes,  page  666); 
fully  authorized  the  surviving  executor  to  sell  the  lands 
devised  to  be  sold. 

**  Every  person,"  says  Story  on  Agency,  section  2,  "  not 
under  disability,  is  treated  as  being  sui  juris,  and  capable 
not  only  of  acting  personally  in  all  such  matters,  by  his 
own  proper  act,  but  of  accomplishing  the  same  object 
through  the  instrumentality  of  others  to  whom  he  may 
choose  to  delegate,  either  generally  or  specially,  his  own 
authority  for  such  purpose,"  and  ''hence  the  general 
maxim  of  our  laws,  subject  only  to  a  few  exceptions,  is, 
that  whatever  a  man,  sui  juris,  may  do  of  himself,  he 
may  do  by  another ;  and  as  a  correlative  of  the  maxim, 
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that  what  is  done  by  another,  is  to  be  deemed,  done  by 
the  party  himself." 

Had  this  devise  been  a  mere  naked  power  and  a  per- 
sonal trust,  it  would  have  fallen  within  these  exceptions; 
it,  however,  is  not  such,  but  is  a  full  investiture  of  the 
title,  as  of  personalty,  in  the  executors,  in  their  fiducial 
character,  to  be  disposed  of  for  the  purposes  of  paying 
debts  and  distributing  the  remaining  proceeds. 

As  to  the  authentication  of  the  power  of  attorney,  but 
little  need  be  said.  Even  if  it  be  conceded,  as  perhaps  it 
should  be,  that  the  certificate  of  the  two  Virginia  justices 
of  the  peace,  who  certified  its  acknowledgment,  was 
legally  defective,  in  not  certifying  that  the  principal  sub- 
scribed it  in  their  presence ;  yet  their  authentication  ren- 
dered it  morally  certain  that  it  was  executed.  But  the 
original  letter  of  attorney  was  made  an  exhibit  in  an 
amended  pleading,  and' its  authenticity  has  not  been  con- 
troverted; indeed,  the  amended  petition  of  appellants, 
filed  February  21,  1867,  confesses  it  by  saying,  "  that  said 
Edward,  after  such  qualification  in  Kentucky,  executed  a 
power  of  attorney  to  one  G.  R.  Samuels  (should  be  R.  G. 
Samuels),  authorizing  him  to  sell  said  land." 

It  is  true,  in  a  subsequent  part  of  this  amended  peti- 
tion, in  relation  to  the  copy  of  the  power  and  its  authen- 
tication, they  say : ''  If  ever  executed  at  all,  was  in  itself, 
and  in  its  efiects,  a  nullity  as  matter  of  law;"  and  that 
it  *'  has  not  upon  its  face,  nor  in  its  proof  and  authenti- 
cation, any  evidence  sufficient  in  law  to  prove  its  execu- 
tion, and,  therefore,  they  do  deny  that  said  paper  referred 
to  was  executed  by  said  Edward  Colsten."  This  is  a 
special  denial,  predicated  on  the  defective  authentication, 
and  not  on  the  real  genuineness  of  the  instrument ;  there- 
fore, the  chancellor  would  regard  it  as  efiective  authorfty, 
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and  if  it  did  not  legally  authorize  a  conveyance  of  the 
title,  would  compel  the  parties  to  execute  a  conveyance 
in  accordance  with  its  provisions,  unless  there  should  be 
other  sufficient  preventing  causes;  and  whilst  it  would 
have  been  more  formal  to  have  ordered  a  conveyance, 
yet,  as  appellants  will  be  barred  by  the  judgment,  the 
legal  effect  will  be  the  same. 

A  judgment  of  the  Graves  circuit  court  annulling  the 
Bale  and  conveyance  of  lands  by  Samuels  to  Trabue  is 
set  up,  but  not  filed ;  but  the  allegation  shows  that  this 
proceeding  and  judgment  was  after  Trabue  had  sold 
this  land  to  Monsarratt ;  for  it  avers  and  charges  '<  that 
all  of  said  purchasers  of  the  land  in  this  case  were  lis 
pendens  purchasers,  and  their  purchases,  except  that  of 
Monsarratt,  as  before  said,  were  made  after  these  plain- 
tiffs had  brought  their  cross-suit  aforesaid  in  Graves 
against  Samuels,  Trabue,  and  others." 

This  judgment  was  rendered  in  a  suit  brought  by  Tra- 
bue to  perfect  said  power  of  attorney  to  Samuels,  and 
his  conveyances  under  it,  against  the  executor  and  un- 
known heirs  of  Rawleigh  Colston,  in  which  said  heirs 
and  appellants  filed  an  answer  and  cross-petition. 

But  as  Monsarratt,  the  vendee  of  Trabue,  was  not  a 
party,  he  could  not  be  affected  by  that  litigation  ;  and,  in- 
deed, if  he  had  been  a  party,  his  title  could  not  have  been 
disturbed,  unless  it  had  been  shown  he  was  not  a  bona 
^e  purchaser  for  a  valuable  consideration  ;  for  whatever 
may  have  been  the  character  of  commerce  between  Sam- 
uels and  Trabue,  the  innocent  vendees  of  the  latter  could 
not  be  affected  thereby,  and  who  had  parted  with  a  val- 
uable consideration,  relying  upon  Samuels'  authority  and 
the  evidence  of  sale  from  him.  And,  as  Monsarratt  is 
not  and  could  not  be  affected  by  said  abjudication,  and 
nothing  in  this  case  contaminating  him  with  bad  faith, 
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his  vendees  cannot,  any  more  than  himself,  be  affected 
by  such ;  neither  are  they  affected  by  it,  because  they 
are  neither  parties  nor  lis  pendens  purchasers,  but  are 
invested  with  all  the  rights  and  equities  of  their  remote 
vendor,  Monsarratt. 

Although  the  case  was  transferred  to  equity  on  motion 
of  defendants,  this  was  neither  objected  to  nor  exceptions 
taken  at  the  time,  so  far  as  appears  from  this  record,  and 
is  not,  therefore,  now  an  available  error. 

As  by  order  of  court  the  original  answer  to  the  suit  in 
ordinary  was  to  be  regarded  as  an  answer  to  the  equity 
suit,  and  as  both  parties  subsequently  filed  amended 
pleadings,  some  of  which  seem  informal,  yet  we  have 
regarded  them,  as  they  were  intended,  as  forming  the  true 
issues. 

Wherefore,  the  judgment  is  affirmed. 
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CASK  95— PETITION  ORDINARY— APRIL  16. 

Lewis  vs.  Williams. 

▲PPBAI.   FROM   TATLOB  CIRCUIT   COURT. 

1 .  As  between  themselyes,  the  drawer^  acceptor^  and  indorter  of  a  bill  of 

exchange,  the  true  condition  and  responsibilitj  of  the  parties, 
whether  principals  or  sureties,  ma^  be  explained  hy  proof  aUundi, 
(Chitty  on  jBi/Zt,  333-4.) 

2.  An  accommodation  drawer  of  a  bill,  for  the  use  and  benefit  of  the 

acceptor  and  indorser,  maj  recover  of  the  indorser  or  acceptor  anj 
amount  he  may  hAVo  paid  on  said  bill. 

3 .  Exceptions  to  depositions  having  been  once  filed  and  acted  on  by  the 

circuit  court,  it  properly  refused  to  permit  exceptions  for  the  same 
reasons  to  be  again  filed. 

T.  T.  Alexander  and 

A.  J.  James,  For  Appellant, 

CITED— 

2  Duvall,  246;  Rice,  4^.,  vs.  Cravens, 
5  Mon.,  269;  Hunter  vs.  Gatewood, 

3  Met,,  247 ;  Finnell  vs.  Cox. 

2  /.  /.  3f.,  28;   Thomas,  ^c,  vs.  Ferqueran. 
5  Mon.,  27;  Bank  of  Limestone  vs.  Penick, 

Wm.  Howell, 

Wm.  H.  Chelf,  and 

John  &  John  W.  Rodman,  For  Appellee, 

CITED— 
Civil  Code,  sees.  651,  364  to  368,  and  notes,  653. 
MSS.  Opn.,  Oct.,  1856;   Williams  vs.  Bettison. 
MSS.  Opn.,  Dec,  1857 ;  Burren's  exW  vs.   WicMife. 
2  Met,,  425 ;   Vandever  vs.  Griffith. 
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3  Met.y  37 ;  RusseU  vs.  Monks. 

2  Met. J  558;  Litton  vs.  Young. 

3  Met,,  577 ;   WiTiston  vs.  Cox. 
2  Met.,  538. 

JUDGE  PETSRS  dbliykbbd  tbb  opiniob  or  thb  coubt: 

This  appeal  is  prosecuted  to  review  and  reverse  a  judg- 
ment in  favor  of  appellee  against  appellant,  rendered  on 
the  20th  of  September,  1866.  Both  of  them  were  parties 
to  a  bill  of  exchange,  of  which  appellee  was  the  drawer, 
J.  W.  Wright  the  drawee  and  acceptor,  and  appellant  the 
indorser. 

Appellant  insists  that  he,  as  indorser,  is  only  surety  on 
the  bill  for  the  drawer  and  acceptor,  and  as  such,  is  re- 
sponsible to  the  bank  to  whom  he  indorsed  it;  but  as 
between  themselves,  the  acceptor  and  drawer  are  respon- 
sible to  him. 

It  is  certainly  true  that  the  acceptor  of  a  bill  is  prima- 
rily, and  the  drawer  and  indorser  respectively,  liable,  in 
the  order  in  which  they  stand  on  the  bill ;  but  it  does  not 
necessarily  follow,  that,  because  the  acceptor  is  primarily 
liable,  and  the  drawer  liable  before  the  indorser,  that 
either  or  both  were  the  original  debtors,  and  the  indorser 
only  the  surety  for  one  or  both  of  the  others.  The  latter 
may  have  been  the  real  debtor,  and  the  others  drawer 
and  acceptor  for  his  accommodation.  The  true  condition 
and  responsibility  of  the  parties,  as  between  themselves, 
whether  principals  or  sureties,  may  be  explained  by  proof 
aliunde.     (  Chitty  on  Bills,  333-4.) 

Although  appellant  denies,  in  his  answer  to  Williams' 
cross-petition,  that  he  was  the  partner  of  Wright  when 
the  debt  was  contracted,  and  that  it  was  not  a  partner- 
ship transaction,  yet  Fairman,  who  was  an  officer  in  the 
Branch  Bank  of  Kentucky  before  and  at  the  time  the  bill 
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of  exchange  was  drawn,  proves  that  it  was  a  renewal  of 
a  bill  made  by  the  same  parties  for  the  same  amount, 
dated  April  4,  1861,  and  that  was  the  renewal  of  a  bill 
for  three  thousand  dollars,  dated  November  29,  1860, 
drawn  and  accepted  by  W.  Lewis  and  J.  W.  Wright,  and 
indorsed  by  D.  M.  Williams,  which  last  was  for  the 
renewal  of  a  note  for  four  thousand  dollars,  dated  April 
19,  1860,  on  which  J.  W.  Wright  was  principal,  W.  Lewb, 
D.  M.  Williams,  and  P.  M.  Smith  were  sureties ;  and  out 
of  the  proceeds  of  that  note  a  debt  of  one  hundred  and 
fifty-three  dollars  and  eighty-one  cents  on  J.  W.  Wright, 
principal,  and  W.  Lewis,  was  paid,  and  the  balance  ap* 
plied  by  Wright  to  payment  of  sundry  debts. 

Even  if  appellant  and  Wright  were  not  partners  when 
the  debt  was  first  contracted,  one  hundred  and  fifty-three 
dollars  and  eighty-one  cents  of  the  money  then  obtained 
were  applied  to  the  payment  of  a  debt  for  which  appel- 
lant was  bound  and  appellee  was  not;  and  on  the  bill  to 
renew  or  to  take  up  the  three  thousand  dollars  of  that 
debt  unpaid,  appellee  was  the  indorser  for  appellant  and 
Wright — which  of  the  two  last  named  was  the  acceptor 
does  not  appear,  but  if  Wright  was  then  the  principal 
debtor,  appellant  was  bound  on  that  bill  before  appellee, 
and  by  becoming  the  drawer  of  the  bill  now  in  contro- 
versy, for  the  accommodation  of  Wright  and  appellant, 
appellee  did  not  thereby  assume,  as  between  the  parties, 
a  greater  or  difierent  responsibility  than  that  which  he 
.was  under  by  the  preceding  bill. 

But  it  is  contended  that  the  court  below  refused  to 
adjudicate  as  to  the  competency  of  Wright  as  a  witness 
in  behalf  of  appellee  on  exceptions  filed  by  appellant  to 
his  deposition ;  and  to  that  action  of  the  court  below  he 
took  an  exception.  A  reference  to  the  bill  of  exceptions 
will  show  that  counsel  have  mistaken  the  question  ruled 
by  the  court  and  excepted  to. 
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On  the  20th  of  September,  1864,  appellant  "  offered" 
to  file  exceptione  to  Wright's  deposition,  to  the  filing  of 
which  appellee  objected ;  the  court  took  time  till  the  22d 
of  the  same  month  to  consider  the  motion,  and  on  that 
day  the  motion  was  overruled,  and  appellant  filed  his  bill 
of  exceptions,  setting  forth  the  exceptions  which  he  offer- 
ed to  file  to  said  depositions,  and  then  states  defendant 
Williams  objected  to  the  filing  of  them,  "  and  it  appear- 
ing by  the  record  that  exceptions  for  the  same  reasons 
had  been  formerly  filed  and  acted  ouy  the  court  sustained 
the  objections,  and  refused  to  permit  the  JUing  of  said 
exceptions^  to  which  opinion  of  the  court  the  plaintiff  ex- 
cepts, and  prays,"  &c.  So  it  was  evidently  to  the  refusal 
of  the  court,  to  permit  the  exceptions  to  the  deposition  to 
be  filed  that  appellant  excepted,  and  not  to  the  refusal 
of  the  court  to  decide  upon  the  exceptions  to  the  depo- 
sition ;  for  exceptions,  the  same  in  substance,  had  been 
previously  filed  by  appellant,  "anrf  acted  on,^  and  over- 
ruled, as  we  must  presume,  since  the  record  does  not 
show  that  the  deposition  was  rejected,  but  has  it  inserted, 
and  shows  no  bill  of  exceptions  to  the  ruling  of  the  court 
in  regard  to  it. 

The  deposition  of  Wright  must  be  considered  as  evi- 
dence in  the  case ;  and,  although  he  does  not  give  a  very 
cc^nsistent  account  as  to  how  the  money  was  appropri- 
ated, still,  he  proves  that  the  money  was  borrowed  orig- 
inally for  the  use  of  himself  and  appellant,  who  were 
partners  in  trade  at  the  time,  and  was  so  used.  That 
statement  is  not  contradicted  by  any  evidence,  and  we 
must,  therefore,  regard  that  relation  as  subsisting  between 
them  then,  and,  consequently,  appellant  was  liable  to 
appellee  for  whatever  he  may  have  paid  on  said  debt. 

Judgment  aflirmed. 
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CASE  96— PETITION  EQUITY— APRIL  16. 

Shrock   vs.   Shrock. 

APPBAL   FROM    KKNTOM   CIRCUIT  COURT. 

1 .  A  circuit  coart  is  authorized  to  decree  a  separatiqn  or  divorce  from  bed 

and  board  for  anj  such  cause  as  it  may,  in  its  discretion,  deem  sufiR- 
cient.  This  di:$cretion  is  not  arbitrary  or  unlimited,  but  a  sound  legal 
discretion,  and  only  to  be  eiercised  for  such  causes  as  may  be  deemed 
sufficient  when  considered  with  a  just  and  reasonable  regard  to  the 
legal  rights  and  obligations  of  both  parties.  (Revised  Statutei^  tee. 
6,  art.  3,  chap.  47,  2  Stanton,  20.) 

2.  The  allegations  of  the  wife  that  her  husband,  "in  a  fit  of  anger y  drwe 

her  away^  and  told  her  to  take  her  things  and  leave^  which  she  did,*'  and 
other  reprehensible  conduct  upon  bis  part,  as  inducing  causes  of  un- 
happy relations  between  them,  resulting  in  her  separation  from  him, 
were,  by  order  of  the  court,  erroneously  strjcken  out  of  her  petition 
for  a  divorce  from  bed  and  board  and  alimony.  These  allegations 
are  held  to  be  sufficient,  if  true,  to  entitle  the  plalntifif  to  the  relief 
sought. 

3.  Although  no  legal  cause  of  divorce  exists,  the  right  to  a  decree  of  sepa- 

ration and  alimony,  which  the  law  afforded  to  the  wife  before  the 
adoption  of  the  Revised  Statutes,  are  not  impaired,  but  recognized  by 
section  6,  article  3,  chapter  47,  Revised  Statutes  (2  Stanton,  20). 

J.  F.  &  Chas.  H.  Fisk,  For  Appellant. 

Carlisle  &  O'Hara,  For  Appellee. 

JUDGE  HARDIN  dbliybrbd  thb  opinion  or  thb  court: 

In  this  suit,  which  was  brought  by  the  appellant  against 
her  husband  for  a  decree  of  separation  and  for  alimony, 
the  plaintiflF  alleged  in  her  petition,  that  shortly  before 
the  institution  of  her  suit,  the  defendant,  "  in  a  ^  of 
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anger y  drove  her  away^  and  told  her  to  take  her  things  and 
leavey  which  she  did,^^  She  farther  alleged,  as  inducing 
causes  of  unhappy  relations  between  herself  and  hus- 
band, and  resulting  in  her  separation  from  him,  various 
facts,  importing  a  charge  of  illicit  intimacy  between  the 
defendant  and  a  woman  who  had  been  an  inmate  of  his 
house,  and  other  reprehensible  conduct  on  his  part,  par- 
ticularly in  upholding  and  taking  part  with  said  woman 
in  quarrels  with  the  plaintiff  and  her  daughter.  Miss 
Summers. 

The  court,  on  the  motion  of  the  defendant  to  strike 
surplus  matter  from  the  petition,  directed  a  commissioner 
to  strike  out  of  the  same  "all  the  redundant  and  un- 
necessary matter,  and  all  except  the  necessary  allega- 
tions;" and  this  order,  as  executed,  resulted  in  striking 
out  most  of  the  specific  averments  of  the  petition  which 
we  have  referred  to. 

The  defendant  answered  the  remaining  part  of  the 
petition,  and,  after  a  somewhat  elaborate  preparation, 
the  cause  was,  on  final  hearing,  dismissed,  and  from  that 
judgment  this  appeal  is  prosecuted. 

The  relief  sought  by  the  plaintiff  in  this  case  does  not 
necessarily  depend  on  the  existence  of  any  of  the  causes 
for  granting  a  divorce  under  the  provisions  of  section  1 
of  article  3  of  chapter  47  of  the  Revised  Statutes ;  but 
the  proceeding  is  governed  by  the  6th  section  of  said 
article,  which  is  as  follows : 

**  Decree  for  separation  or  divorce  from  bed  and  board 
may  also  be  rendered  for  any  of  the  causes  which  allow 
divorce,  or  for  such  other  cause  as  the  court,  in  its  dis- 
cretion, may  deem  sufficient.  Pending  an  application 
for  any  divorce,  the  court  may  allow  the  wife  mainte- 
nance. Upon  final  decree  of  divorce  from  the  bond  of 
matrimony,  the  parties  shall  be  restored  such  property, 
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not  disposed  of  at  the  commencement  of  suit,  as  either 
obtained  from  or  through  the  other  before  or  during  the 
marriage  in  consideration  or  by  reason  thereof;  and  if 
the  wife  have  not  sufficient  estate  of  her  own,  she  may, 
on  a  divorce  obtained  by  her,  have  such  allowance  out  of 
that  of  her  husband  as  shall  be  deemed  equitable." 

Although  a  wife  who  abandons  her  husband  without 
any  reasonable  cause,  and  of  her  own  voluntary  choice 
lives  separate  and  apart  from  him,  is  not  entitled  to  an 
allowance  against  him  for  her  support,  as  was  decided 
in  the  case  of  Lee  vs,  Lee  (1  Duvali,  196),  yet  the  hus- 
band, being  bound  to  support  and  protect  his  wife, 
cannot  relieve  himself  from  this  obligation  by  his  own 
wrongful  act;  and  if,  by  his  improper  conduct  towards 
her,  he  drives  her  from  his  home,  or  by  the  impropriety 
of  his  conduct  or  deportment  his  house  is  rendered  unfit 
for  her  residence,  and  she  thereupon  removes  and  lives 
apart  from  him,  the  law  will  hold  him  bound  to  maintain 
her  as  his  wife,  notwithstanding  her  constrained  separa- 
tion from  him.  (Henderson  vs.  Stringer,  2  Dana,  292 ; 
Billing  vs.  Pitcher  Sf  Hauscr,  7  B,  Mon,,  458 ;  Bright  on 
Husband  and  Wife,  vol.  2,  page  11.) 

And  although  no  legal  cause  of  divorce  may  have 
existed  in  this  case,  the  right  of  the  appellant  to  a 
decree  of  separation  and  alimony,  which  the  law  would 
have  afforded  to  her  before  the  adoption  of  the  Revised 
Statutes,  is  not  impaired,  but  recognized  by  the  sec- 
tion which  we  have  quoted.  The  court  is  thereby  au- 
thorized to  adjudge  a  separation  or  divorce  from  bed 
and  board  for  an^  such  cause  as  it  may,  in  its  discretion, 
deem  sufficient.  Of  course  the  discretion  thus  conferred 
is  not  to  be  understood  as  arbitrary  or  unlimited,  bat 
a  sound,  legal  discretion,  and  only  to  be  exercised  for 
such  causes  as  may  be  deemed  sufficient,  when  cousid- 
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ered  with  a  just  and  reasonable  regard  to  the  legal 
rights  and  obligations  of  both  parties. 

The  plaintiff  had  a  right  to  allege  and  prove,  under 
our  system  of  practice,  the  facts  constituting  her  cause 
of  action  '^  and  if  the  statements  of  her  petition  which 
were  stricken  out  were  alone,  or  in  connection  with 
the  other  allegations,  sufficient,  if  true,  to  entitle  her 
to  the  relief  she  sought,  the  court,  in  our  opinion,  erred 
in  causing  said  statements  to  be  stricken  out. 

We  have  but  briefly  referred  to  the  statements  of  the 
petition  which  were  stricken  out.  Without  extending 
this  opinion  by  a  recital  which  is  deemed  unnecessary, 
it  may  suffice  to  say  that  we  regard  the  facts  alleged 
in  the  petition,  as  originally  presented,  if  true,  as  suffi- 
cient to  entitle  the  plaintiff  to  the  relief  which  she 
sought. 

It  seems  to  us,  therefore,  that  the  order  striking  from 
the  petition  part  of  the  allegations  thereof  was  erro- 
neous, and  that  the  judgment  should,  therefore,  be  re- 
versed. 

Wherefore,  the*  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  not  inconsistent  with 
this  opinion. 
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ACTION— 

1.  A  surety's  right  of  action  agaiast  his  principal  does  not  accrue  until  he 

pays  the  debt. — Bike9  V8.  Crawford  4f  Long 19 

2.  *^It  U  not  80 1^*     ^^It's  not  80 — no  tuck  thing  1'^    These  words  being 

used  by  a  party  to  a  suit  on  trial  before  a  justice  of  the  peace,  in 
reply  to  answers  made  by  a  witness  who  was  being  cross-examined 
by  him,  are  actionable.  As  the  words  are  susceptible  of  an  innocent 
and  an  offensive  meaning  and  understanding,  their  determination 
was  properly  left  to  the  jury. — Dedway  vb.  Powell 77 

3.  ]f  the  plaintiff  or  hit  attorney ^  before  judgment,  either  directly  or  in- 

directly, puts  a  party  who  is  not  liable  for  the  debt  sued  on,  off  his 
guard,  or  prevents  him  from  defending  the  action,  such  conduct 
would  entitle  the  injured  party  to  relief. — Hayden^  ^c,  vt,  Moore^  107 

4.  A  suit  may  be  maintained  in  behalf  of  a  church  congregation  in  refer- 

ence to  the  church  property,  by  the  trustees  of  the  church,  or  by  a 
committee  appointed  for  that  purpose  by  the  congregation. — Hum' 
phreyj  4"^.,  vs.  Burntide,  ifc.^ , 215 

5.  The  right  of  a  creditor  of  a  decedent  to  sue  his  heirs  or  devisees  in 

equity,  is  expressly  conferred  by  the  Revised  Statutes.  {Sec,  10, 
chap.  40.) — Johnson^  ^c,  ©».  Belt 405 

6.  Payment  of  a  note  extorted  by  military  arrest  being  coerced  by  mili- 

tary duress,  the  law  implied  a  promise  to  make  restitution,  and  the 
assignor  and  assignee  are  jointly  liable  on  that  promise.  Although 
they  had  no  agency  in  extorting  the  note  or  coercing  payment,  each 
of  them  was  apprised  of  the  want  of  a  valuable  or  legal  considera- 
tion.—  Voiert  and  Parker  vs.  Stout 672 

ACT  OF  GOD— 

I.  The  claimant  of  an  attached  horse,  coming  in  as  a  third  and  unsued 
party,  obtained  possession  of  the  horse,  by  giving  bond  and  security 
as  provided  by  section  235,  Civil  Code,  that  be  would  perform  the 
judgment  of  the  court,  else  have  the  horse  forthcoming,  subject  to 
the  order  of  the  court.    Judgment  being  rendered  against  the  as- 
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ACT  OF  GOD— Continued. 

serted  tide  of  the  claimant,  he  is  liable  on  his  bond,  notwithstanding 
the  death  of  the  horse  during  the  litigation,  which  was  protracted  by 
his  wrongful  assertion  of  title  to  the  horse. — Dear  vt.  Drannon 471 

AD  QUOD  DAMXVM-^ 

1.  A  shnnty,  put  up  and  occupied  for  the  sole  purpose  of  preventing  the 

condemnation  of  a  stone  quarry,  and  not  in  good  faith  for  a  dwelling- 
house,  will  not  entitle  the  owner  to  the  exemption  of  quarries  within 
two  hundred  yards  of  a  dwelling-house,  as  provided  in  chapter  103  of 
the  Revised  Statutes.  (2  SiantoUy  436.)  But  to  entitle  the  owner  to 
this  exemption,  the  house  must  have  been  erected  for  the  sole  purpose 
of  being  used  as  a  dwelling-house,  and  for  no  other  purpose,  or  con- 
verted, in  good  faith,  into  a  dwelling-house. — Morrii  V8.  The  SchalU- 
ville  Branch  of  the  Winchetter  and  Red  River  T.  P.  R.  Co 448 

ALTEX  ENEMIES— 

2.  Alien  enemies  may  sustain  the  relation  of  debtor   and  creditor.    If 

the  debt  existed  prior  to  the  war,  the  right  of  action  is  suspended 
during  hostilities,  and  revives  with  peace,  unless  the  sovereign  has 
intervened  by  way  of  confiscation;  and  even  during  the  war,  by  the 
permit  of  the  sovereign,  this  relation  may  be  created,  and  it  may  be 
created  by  necessity  without  such  license. —  Crutcher  vt.  Ilord  and 
fci/e 360 

2.  An  alien  enemy  may  be  the  devisee  of  real  estate  or  the  distributee  or 

legatee  of  personalty;  and  if  the  government  takes  no  proceedings  of 
confiscation  or  sequestration,  it  will  be  no  defense  to  his  claim 
when  such  relation  has  ceased  by  the  termination  of  the  war.  (Fair- 
fax vs.  lIunreTy  7  Cranch,  626;  Attorney  General  vt.  Wheeden^  ^f., 
Park's  Rep.,  267 ;  Beadwell  vt.  Weeks^  1  Johntoh't  Chancery  Reportt^ 
206.)— 76 - 360 

3.  In  a  proceeding  to  subject  real  estate  situated  in  Kentucky  belonging  to 

enemies  resident  in  the  Confederate  States  during  the  war,  the  cred- 
itor being  .i  citizen  of,  and  the  land  situated  in,  Kentucky,  so  far 
from  its  sale  being  interdicted,  the  rights  of  the  legal  creditor  are 
protected  even  against  the  government  on  a  proceeding  to  confiscate, 
by  section  47  of  the  act  of  Congress  of  March  3,  1863.  (2  Brigkily't 
Digest,  1238.)— /6 - 360 

4.  Any  one  not  under  legal  disabilities  had  the  right  to  purchase  the  real 

estate  situated  in  Kentucky  of  debtors  who  were  resident  in  the  Con- 
federate States,  at  decretal  sales  thereof  during  the  war,  either  for 


Digitized  by 


Google 


INDEX.  689 


AlieD    Enemies — Appeals. 


ALIEN  ENEMlBS-^ODtinaed. 

his  own  or  for  the  debtor's  benefit,  subject,  m  was  all  the  property  of 
the  rebel  debtor,  to  confiscation  bj  the  gorernment ;  bat  not  snbject 
to  be  defeated  in  this  or  anj  other  right,  by  any  one  except  the  sot- 
ereign. — lb, 360 

5.  Legal  rights  and  responsibilities  might  spring  out  of  the  condact  of 
the  parchaser  of  puch  real  estate,  which,  however,  would  remain 
suspended  during  hostilities;  bat  on  the  restoration  of  peace,  th« 
debtor's  right  of  action  would  revive,  and  he  could  enforce  anj  legal 
right  which  existed  anterior  to,  or  was  created  during,  the  war. 
lb , 360 

APPEALS— 

1 .  Motion  for  a  new  trial  in  the  circuit  eowrt  is  esiential  ik  an  action  wherein 

the  ittue  presented  by  the  pleadingt  was  submitted  to  a  jury.  The  fail- 
ure to  make  such  motion  precludes  the  appellant  from  the  opportu- 
nitj  of  having  the  errors  complained  of  corrected  in  the  Coart  of 
Appeals.  {Humphreys  vs.  Walton^  2  Jiush,  680.) — Detherage  vs.  Mont' 
fiomery 46 

2.  A  motion  for  a  new  trial  is  not  indispensably  necessary  to  give  th« 

Court  of  Appeals  jurisdiction  of  an  appeal  taken  from  a  judgment 
in  an  ordinary  action,  in  which  both  law  and  facts  wne  submitted  to 
the  judye,  the  authenticated  bill  of  exceptions  purporting  to  recite  aU 
the  evidence  on  the  trial.  An  intimation  to  the  contrary  in  Humphreys 
vs.  Walton  (2  Bushj  580),  was  obiter^  and  is  not  regarded  as  authori- 
tative or  right,  if  it  could,  as  we  think  it  ought  not  to  be  understood 
as  intending  more,  than  that,  unless  such  motion  be  made  within  % 
prescribed  time,  the  court  would  not  be  bound  to  hear  it  or  sign  any 
bill  of  exceptions  so  as  to  bring  the  case  to  this  court. —  Union  In- 
surance  Company  of  Louisville  vs.  Oroom 289 

3.  On  an  appeal  from  the  judgment  of  a  judge  in  an  action  wherein  both 

law  and  facts  were  submitted  to  him,  the  Court  of  Appeals  will  con- 
sider the  judgment  of  the  judge  just  as  it  would  the  verdict  of  a  jury 
for  whom  he  was  substituted  by  the  parties. — lb 289 

4.  Infants  and  defendants  constructively  summoned  within  the  times  pre- 

scribed by  law,  are  aliowed,  by  law,  alternate  remedies  to  retry  tb« 
cause.  First,  By  proper  proceedings  in  the  court  below;  Second. 
By  appeal  to  the  Court  of  Appeals;  but  they  are  not  allowed  to  prok* 
ceed  by  both  remedies,  and  in  the  two  eourtt,  at  the  mme  time. 
{Salter  vs,  Dmm,  1  Bush,  311.)— iS^ib,  #e.,  v$.  MatHnyly,  fe.  310 
VOL.  IV — 44 
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APPEALS— Continned. 

i.  After  arriviDg  at  the  age  of  twentj-one  jean,  the  defendant  prosecnted 
an  appeal  to  the  Court  of  Appeals,  to  rererse  a  judgment  of  the  cir- 
cuit court,  rendered  againtt  her  during  her  infancy.  The  Cowrt  of  Ap^ 
peals  affirmed  that  judgment.  As  to  any  matter  which  waa,  or  could  Aovt 
been  heard  on  the  appeal^  the  judgment  of  affirmance^  is  a  good  plea  in 
b€tr  to  a  petition  filed  in  the  circuit  court,  to  vacate  or  set  aside  the  de- 
cree appealed  from,  whether  the  petition  in  the  circuit  court  was  filed 
before  or  after  the  appeal  was  taken. — lb. 310 

C.  No  appeal  can  be  entertained  to  correct  a  clerical  misprision,  until  a 
motion  is  made  in  the  court  below  for  that  purpose.  (Dodd  vs. 
Combs,  3  Met.f  29.) — Long  vs.  Gaines,  Berry  ^  Co 353 

7.  **  Executed  bj  delirering  a  true  copj  to  John  Long."  On  judgment 
bj  default,  the  Court  of  Appeals  cannot  presume  that  there  were 
other  John  Longs  in  the  countj  than  the  defendant.  One  John 
Long  was  the  defendant;  the  writ  was  served  on  one  John  Long, 
and  when  he  puts  in  no  defense,  this  court  will  presume  he  was 
the  identical  John  Long  sued. — lb 353 

6.  An  order  appointing  a  commissioner  to  ascertain  facts  in  reference  to 
alleged  nsurj,  in  controversy  in  the  suit,  is  not  such  a  final  judgment 
as  will  authorize  an  appeal.— /Vyor,  assignee,  ^c,  vs.  Smith,  ^c. .  379 

9.  A  judgment  on  demurrer,  dismissing  plaintiff's  petition,  is  virtuallj  a 

judgment  against  cause  of  action,  and  must  be  considered  a  final 
judgment,  and  an  appeal  may  be  taken  to  reverse  it. —  Conunon- 
wealth  for   Young  vs.  Peters 403 

10.  A  document  styled  a  bill  of  exceptions,  professing  to  state  the  facts, 

which  may  have  been  actually  exhibited  in  the  circuit  court,  and 
which  does  not  appear  to  have  been  either  signed  or  filed  in  court, 
cannot  be  judicially  noticed  or  considered  by  the  Court  of  Appeals. 
Corley's  exr  vs.  Evans  and  wife 409 

11 .  Time  being  allowed  by  the  circuit  court  to  complete  a  bill  of  exceptions 

in  vacation,  the  presumption  is,  that  it  was  signed  extra-judioially,  out 
of  court,  and  is,  therefore,  according  to  the  Code,  unauthorized  and 
void.— /J ^!. 409 

12 .  In  the  absence  of  testimony  to  the  contrary,  the  Court  of  Appeals  must 

presume,  that  the  verdict  was  authorised  by  the  proof,  and  the  judg- 
ment of  the  circuit  court,  consequently,  right. — /J....... 409 
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APPEALS— Continued. 

13.  Althoogh  an  interlocutory  order  merely  dissolving  an  injunction,  is  not 

a  final  decree,  revisable  bj  the  Court  of  Appeals,  jet  a  judgment  for 
damages  on  the  dissolution,  is  final,  and  may  be  enforced  by  execu- 
tion pendente  lile;  consequently,  when  the  amount  of  damages  will 
authorize  an  appeal,  the  Court  of  Appeals  has  jurisdiction  alone  to 
correct  it. —  Offut's  ez'xvs,  Brn^ordy  S^c 413 

14.  An  order  of  the  court  for  a  rule  against  the  surety  in  a  bond  to  ''/>«r- 

form  the  jitdgmeni  of  the  cowV^  discharging  an  attachment  levied  on 
a  steamboat,  to  show  cause  why  he  should  not  be  compelled  to  per- 
form the  judgment  of  the  court  in  the  action,  u  not  a  final  order  on 
which  an  appeal  may  he  taken  to  the  Court  of  Appeals.     Such  appeal 

is  dismissed  for  want  of  jurisdiction. — lb, 44S 

16.  The  plaintiff  might  sue  on  the  appeal  bond  without  issuing  an  exe- 
cution on  his  judgment  against  the  defendant — the  plaintiff  having 
recovered  a  judgment  in  the  circuit  court,  on  the  defendant's  appeal 
from  the  judgment  of  the  quarterly  court;  but — DiiU  vs,  Cecil 679 

16.  When  the  plaintiff  issues  an  execution  against  the  defendant,  a  result- 

ing lien  ou  defendant's  property  inures  to  his  surety  in  the  appeal 
bond,  by  subrogation.  If  that  lien  is  discharged  by  the  plaintiff, 
such  discharge  will  exonerate  the  surety  in  the  appeal  bond,  and 
is  a  good  defense  in  a  suit  thereon. — lb 679 

17.  Exceptions  to  depositions  are  deemed  to  have  been  waived  when  the 

record  does  not  show  they  were  acted  upon  by  the  circuit  court. — Pat- 
tersonj  »j*c.,  V8.  Hansel,  ^c. 654 

ASSIGNOR  AND  ASSIGNEE— 

1 .  The  obligee  in  a  note,  long  after  it  was  executed  to  him,  assigned  it  \j^ 

a  third  party,  and  wrote  his  name  under  the  name  of  the  obligor.  . 
The  circumstances  conduce   to  show  that  the  assignor  intended  to 
sign  the  note  as  guarantor.    The  inadvertent  mislocatiou  of  his  name 
did  not  maite  the  note  legally  void,  and  the  assignee  might  maintain 
his  action  on  it  against  the  sole  obligor. —  Caeon  ve.  Wallace 388 

2.  An  assignee  of  a  note  has  a  right  to  sue  the  obligor,  only  on  the  note; 

but  be  has  no  cause  of  action,  against  him,  on  the  original  considera- 
tion.— lb, 388 

3 .  A  contract  to  pay  a  stipulated  sum  of  money,  for  the  rent  of  a  house 

and  lot,  and  also  to  make  certain  improvements  therein  specified,  ie 
not  aetignabU  in  law  to  at  to  veti  the  atsignee  with  a  right  to  tue  in  hU 
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ASSIGNOR  AND  ASSlGKEE^Continiied. 

own  name  alone.  The  a^^eignor  is  a  necessarj  party  plain  iff  or  defend- 
ant. (Sec.  6,  chap.  22,  Revited  Siatutet,  1  StemL,  268;  Mareum,  4c ,  •#. 
Her^ordj  8  Dana^  I.)  The  aMignee  being  the  equitable  holder,  the 
assignor  still  holding  the  legal  title,  each  is  an  essential  partj.  (OiU 
M.  Johnnm,  1  Met,  449;  L^tU  w.  L^ile,  2  Met,  m,)—ffiek$  4*  OiU 
99.  Doty 420 

4.  Bj  the  husband's  assignment  of  bis  wife's  legacy,  tbe  assignee  took  tba 
husband's  right,  and  acquired  no  more.  That  right  w*ts  contingent, 
and  depended  on  tb«  reduction  of  the  legacy  to  possession  during  tbe 
husband's  life.  As  tbe  legncj,  payable  in  five  years,  was  not  due  and 
deraandabie  at  the  time  of  the  husband's  death,  there  was  no  such 
reduction,  nor  conld  have  been,  unless  the  executor  had  anticipated 
the  time  of  payment  prescribed  by  the  testator,  which  he  rightfully 
refused  to  do. — Dunn  w.  Lancaster 681 

ATTACHMENTS— 

1 .  Allowances  made  by  county  courts  to  jailers  for  fees  and  services  at 
such,  cannot  be  attached  in  the  hands  of  the  sheriff. —  Webb  vt.  Mo- 
Cauley _ _ 8 

3.  Fees  and  allowances  to  jailers  being  necessary,  and  proTidt;d  by  law,  to 
enable  them  to  discharge  their  official  duties,  public  policy  will  not 
permit  a  creditor  to  attach  these  fees  and  allowances,  in  the  hands  of 
the  sheriff.— /6 8 

3.  If  there  be  a  cause  of  attachment  aguin$t  one  co-df/endmnt,  under  section 

221  of  the  Civil  Code,  $ave  for  non-residtncy^  an  attachment  i^  allowed 
against  the  other  defendants.  The  court  refhsed  to  overrule  MilU  p$. 
Brown^  ^c,  2  Met.,  405. — Duncan  vt.  Jleadley 45 

4.  Sundry  attachment  suits  against  the  same  defendant,  on  motion  of  tbe 

parties,  without  being  consolidated,  being  heard  and  tried  together 
by  the  court,  the  plaintiffs  in  some  of  tho  actions  are  competeni 
witnesses  for  other  plaintiffs.  In  a  jury  trial  such  evidence  would, 
perhaps,  be  misleading,  but  not  so  on  a  trial  by  the  court. — Jarbot^ 
j*c.,  v«.  Chivin,  4^ 70 

6.  A  surety  who  is  secured  by  mortgage  on  real  estate  has  no  right  to  sue 
out  an  attachment  against  his  principal,  without  alleging  the  insuffi- 
ciency of  the  mortgage;  but  being  iudnced  to  sue  out  tbe  attachment 
by  tbe  defendant,  whilst  other  creditors  might  do  so,  the  defendant 
himself,  cannot  be  heard  to  object  and  defeat  such  attachment,  for  thia 
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ATTAOOMBNTS— Oontiaued, 

6.  A  citiien  of  Ohio  made  to  anotbtr  citisen  of  that  State  a  Totnntarj 
deed,  assigning  all  his  estate,  debts,  kc,  every  wbere,  for -the  pAjment 
of  all  bis  own  debts,  witbout  discrimiaation  or  preference,  according 
to  tbe  Uws  of  Ohio  regulating  assignments  by  ^^intolveni  debtors,^* 
After  the  date  of  tbe  assignment,  Kentucky  creditors,  in  the  courti 
of  Kentacky,  attached  a  debt  due  by  a  citizen  of  Kentucky  to  the 
non-resident  insolvent.  The  attaching  creditors  never  acceded  to  the 
assignment.  Held — That  in  the  courts  of  Kentucky  the  attachment 
liens  have  preference  orer  the  title  and  claim  of  the  assignee. — </b^- 
4<m  v$.  Parker^  ^c, 149 

T.  Ruidemi  eredHor$^  having  attached  a  debt  due  by  a  citisen  of  Kentucky 
to  an  insolvent  debtor  of  Ohio,  have  preference  in  the  courts  of  Ken- 
tucky over  the  assignee  of  such  indolv^nt  debtor,  although  tbe  assign- 
ment was  made  in  Ohio  before  the  attachments  were  sued  out  iu 
Kentucky.— /6 149 

S.  The  principle  of  comity  does  not  require  the  courts  of  one  State,  to 
recognize  and  enforce,  to  the  prejudice  of  its  own  citizens,  assign- 
ments made  by  insolvent  debtors  under  the  laws  of  another  State; 
but  they  will  secure  justice  to  domestic  creditors,  without  regard  to 
the  foreign  law  and  assignment. — /6. 149 

9.  In  an  action  on  an  attachment  bond  to  recover  expenditures  in  getting 

counsel,  evidence,  and  for  trouble,  &c.,  nil  these  expenses  having  been 
incurred  in  defending  tbe  cause  of  action,  the  plaintiflf  was  not  enti- 
tled to  recover  anything. — Johnson  vs.  Farmers'  Bank  of  Kentucky^  28J 

10.  In  an  action  on  an  attachment  bond  to  recover  expenses,  Ac,  such  ex- 

penses, and  such  only,  as  were  Incurred  in  defending  the  attachment, 
can  be  recovered.  If  part  of  tbe  expenses,  Ac,  were  incurred  in  de- 
fending the  attachment,  that  part  may  be  recovered. — lb. 283 

11.  In  an  action  for  a  malicious  suit  and  attachment,  probable  canse  not 

being  made  out,  the  plaintiflf  is  entitled  to  recover  damages,  commen- 
surate with  the  injury. — lb. 283 

12.  Shippers  of  cotton  from  Memphis,  Tenn.,  to  Boston,  Mass.,  drew  drafts 

upon  their  consignees,  and  discounted  them  in  bank  at  Memphis,  by 
pledging  the  cotton,  by  a  delivery  of  tbe  bills  of  lading  therefor;  tbe 
cotton  was  subsequently  attached  in  transitu  at  Louisville,  Ky.,  by 
creditors  of  tbe  shippers.  Held — That  the  bank  had  a  lien  which  had 
preference  over  the  attachment  liens. — Peliti  j*  Co.  vs.  First  Situational 
Bank  qf  Memjcfkis 334 
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ATTACHMENTS— CoBtinued. 

13.  A  garnishee,  being  called  on  in  plaintiff's  petition  to  antwer  and  tay 

what  amoimt  he  t«  indebted  to  hie  co-defendant  against  whom  the 
plaintiff  bad  a  return  of  ^''no  property^''  the  garnishee  being  senred 
with  a  summons,  and  failing  to  answer,  the  petition  is  taken  for  con- 
fessed; and,  on  his  allegation  of  indebtedness  in  a  specified  sum,  tb« 
plaintiff  is  entitled  to  judgment  for  that  amount  against  the  gar- 
nishee.    {Civil  Code,  sect.  248,  474.) — Bowenve,  Emmereon,  ^e.^  346 

14.  In  an  action  in  equity  in  the  Liringston  circuit  court  against  the  steam- 

boat Hjatt  and  owner,  on  a  note  given  by  him  at  Evansville,  Indiana, 
for  boilers  furnished  his  boat  and  repairs  of  its  engine,  on  a  special 
contract  made  by  the  owner,  the  boat  being  attached,  the  circuit  court 
properly  rendered  a  personal  judgment  against  the  defendant,  and 
also  for  enforcing  the  asserted  lien  on  his  boat. — Steamboat  Hyatt,  Jfc^ 
Vi,  Reiti  ^  Honey 896 

15.  When  an  attachment  has  been  levied,  and  the  defendant  has  executed 

bond,  with  security,  that  he  ^^t hall  perform  the  judgment  of  the  courty''* 
as  authorized  by  the  Civil  Code,  sections,  242,  243,  the  attachment  it 
discharged  by  operation  of  law,  and  the  obligors  in  the  bond  art 
bound  unconditionally  to  perform  the  judgment  of  the  court  in  th« 
action,  and  the  sufficiency  of  the  grounds  for  obtaining  the  attach- 
ment cannot  thereafl^^r  be  inquired  into.  (Hazelrigg  ve.  Donaldton,  2 
Met,  445.) — Jnman  ^  Carr  w.  Strattan  ^  Snodgraet 446 

16.  The  claimant  of  an  attached  horse,  coming  in  as  a  third  and  unsued 

party,  obtnined  possession  of  the  horse  by  giving  bond  and  security 
as  provided  by  section  235,  Civil  Code,  that  he  would  perform  the 
judgment  of  the  court,  else  have  the  horse  forthcoming,  subject  to 
the  order  of  the  court.  Judgment  being  rendered  against  the  as- 
serted title  of  the  claimant,  he  is  liable  on  bis  bond,  notwithstanding 
the  death  of  the  horse  during  the  litigation,  which  was  protracted  by 
his  wrongful  assertion  of  title  to  the  horse. — Dear  ve,  Brannon 471 

17.  A  third  part^^  claimant  of  attached  property,  who  asserts  an  unfounded 

claim  and  gets  possession  by  executing  bond,  as  provided  in  the  Code, 
is  to  be  regarded,  as  a  bailee  in  bis  own  wrong,  liable  for  all  accidents 
and  hazards. — lb, 471 

18.  There  is  a  distinction  between  bonds  rightfully  given  to  retain  posses- 

sion of  the  property  until  the  litigation  is  ended  and  bonds  given 
wrongfully  to  get  a  possession  the  party  is  not  legally  entitled  to. 
{See  opinion  for  a  etatement  and  review  of  catee  bearing  on  thete  quu- 
tian$.}^Ib .— 471 
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ATTACHMENTS— Continued. 

19.  Summoas  issued  on  the  2Ut  day  <(/*  May^  1866,  returnable  to  the  first 

day  of  the  etumriff ,June  term.  An  order  of  attachment  issued  in  the 
same  action  was  dated  May  21,  1866,  returnable  on  the  first  day  of 
the  next  term  of  the  circuit  court,  and  duly  signed  and  attested  by 
the  clerk.  This  order  of  attachment  was  indorsed  on  its  back,  unat- 
tested, '^November  term,  1866/'  On  the  10/A  day  of  Auguet,  1866,  the 
sheriff  levied  this  order  of  attachment  on  land.  On  the  25M  day  of 
Auguft,  1866,  the  owner  mortgaged  this  same  land.  In  a  controversy 
between  the  attaching  creditor  and  mortgagees,  the  court  held  thai 
the  mortgagtet  had,  but  that  the  attacking  creditor,  did  not  have,  a  lien 
on  the  land. — Petert^  gd^n,  4'<?-»  w.  Conway 56ft 

20.  The  indorsement  of  a  levy  on  land,  on  an  attachment  after  the  retura 

day  thereof,  as  shown  upon  the  face  of  the  writ,  is  invalid,  and  no  lien 
is  created  on  the  land  by  such  indorsement. — lb.  — « 56ft 

21.  If,  by  mistake  of  the  clerk,  an  attachment  was  dated  May  21,  1866, 

when  it  ought  to  have  been  dated  in  June,  1866,  and,  in  consequence 
of  such  mistake,  the  attachment,  upon  its  face,  was  returnable  in 
June,  instead  of  November,  1866 — a  levy  on  land  being  indorsed  oa 
such  attachment  August  10,  1866— if,  on  motion,  the  mistake  wa« 
shown  and  corrected  as  a  clerical  misprision,  this  would  simply  prove 
that  it  was  legally  no  attachment,  and  no  authority  to  the  sheriff  to 
levy  it,  as  the  return  day  must  be  tested  by  the  date  of  issual,  appear- 
ing on  the  face  of  the  writ. — lb. 565 

22.  Subsequent  attaching  creditors  can  show  defects  in  prior  attachments, 

and  thereby  get  the  prior  liens  out  of  their  way;  rnd  the  same  prin- 
ciple authoriEes  subsequent  mortgagees  to  attack  prior  attachments 
and  levies. — lb, 565 

23.  Two  grounds  in  the  alternative  (or  an  attachment — *Uhat  the  d^endani 

hae  le/t  the  county  qf  hit  rendenee  to  avoid  the  eervice  of  a  eummone,  or 
90  conceals  himeelf  that  a  eummom  cannot  be  served  on  Atnt" — are 
deemed  sufficient,  and  attachment  sustained.  (  Wood  ve,  WeUif  ^e., 
2  Bush,  197.) 

See  opinion  for  a  review  of  evidence  showing  its  sufficiency  to 
sustain  attachD|ient  on  the  above  grounds. — Hardy,  j*e.,  v«.  Trabue^ 
Davit,  ^e 644 

ATTORNEYS— 

1.     Attorneys  have  a  lien  upon  claims  in  their  hands  for  collection,  both 
before  and  after  judgment,  for  reasonable  compensation  for  services 
whether  the  amount  of  the  fee  has  been  agreed  by  the  parties  or  not. 
{Act  of  January  26,    1866,   Myert*  Supplement,   %%b,)^8tephent  ff 
Hermet  vt.  Farrar  Brothers - <.».. .. .....^     li 
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ATTORNEYS-^ontinoed. 

t.  The  iostittitioD  and  proseciition  of  a  soit  to  jadgiB«Dt  by  tb«  plaiDtiffli' 
attornej,  as  soch,  is  sufficient  notice  to  the  jodgfaent  defendant  thai 
the  plaintiffs'  attorney  has  a  lien  apon  the  jndgoMnt  for  reasonable 
compensation  for  services. — lb 13 

3.  When  the  defendant  has  reasonable  notice  of  the  Att4)rnej'8  claim  and 

lien,  the  lien  of  plaintiffs'  attornej  on  the  jadgroeat,  for  a  reasonable 
fee,  as  agreed  bj  the  parties,  or  adjudged  bj  the  court,  cannot  be  de- 
feated by  the  defendants  paying  or  satisfying  the  jndgmeat  in  full  to 
the  plaintiff  in  person,  and  taking  bis  receipt  in  full  satisfaction 
thereof.— /6. 13 

4.  After  the  plaintiffs'  attorneys  bad  obtained  jadgmeni,  on  their  motion 

the  court  ordered  ^Hbat  the  clerk  shall  indorse  on  the  execution 
which  issues  herein  that  the  sheriff  shall  collect  seventy  dollars^ 
which  is  allowed  to  said  attorneys  as  a  reasonable  fee  for  their 
services,  together  with  the  costs  of  this  salt''  The  execution  defend- 
ants, by  payment  to  the  plaintiflRs,  obtained  a  receipt  in  full,  upon  the 
presentation  of  which  to  the  sheriff  he  retnrned  the  execution  satis- 
fied. On  notion  of  the  attorneys,  the  sheriff's  retmrn  was  qaoshed. 
lb 13 

3AIL  AND  BAIL  BONDS— 

1 .  An  order  of  the  court  abating  an  indictment  on  motion  of  the  Attorney 
(or  the  Commonwealth,  althoogh  superinduced  by  the  mistaken  belief 
that  the  defendant  was  dead,  was  a  termination  of  the  prosecution  on 
said  indictment,  and  it  could  not  be  reinstated  on  the  docket  as  a 
pending  indictment  against  such  defendant.  Such  indictment  having 
been  reinstated  on  the  docket,  there  was  no  prosecution  pending 
against  the  defendant.  Being  arrested,  the  defendant  was  not  legally 
in  custody,  charged  with  a  public  offense;  and  having  given  a  bail 
bond,  his  sureties  are  not  liable  for  his  non-afpearance. — Menty  «#. 
Commonwealth 427 

t.  It  is  essential  to  the  validity  of  a  recognisance  or  bail  bond  that  It  may 
be  made  to  appear  that  the  defendant  was,  when  recrgnixed  or  bailed, 
legally  in  custody,  charged  with  a  public  offense,  and  was  discharged 
therefrom  by  reason  of  the  giving  of  the  bond  or  recognixance,  and 
that  it  can  be  ascertained  from  the  bond  or  recognizance  that  the  bail 
undertook  that  the  defendant  should  appear  before  a  magistrate  for 
an  examination  of  the  charge,  or  before  a  court  for  the  trial  thereof. 
(  Criminal  Code,  tee.  80.)— /fc 42T 
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BAIL  AND  BAIL  BONDS— Continmd. 

3.  A  recognizance  or  bail  bond  is  defective  for  the  reason  that  it  cannot  be 
ascertained  from  it,  that  the  bail  undertook,  that  the  defendant  should 
either  appear  before  a  magistrate  for  examination  of  anj  charge,  or 
before  the  court  for  trial  thereon. — lb, 427 

BAILMENTS— 

1.  Commission  merchants  are  required  to  sell  property  consigned  to  them 

for  sale,  within  a  reasonable  time  after  its  receipt,  unless  otherwise 
instructed. — AtkxMon  3f  Co.  vi.  Burton 299 

2.  Property  consigned  to  commission  merchants  for  sale  is  accompanied 

with  a  general  direction  to  sell,  when  no  other  instructions  are  given. 
lb. - 299 

3.  Commission  merchants  in  New  York,  for  failing  to  sell  tobacco  con- 

signed to  them  for  tale  within  a  reasonable  time  after  its  receipt,  are 
liable  for  its  value.  Having  held  the  tobacco  mnch  longer  than  a 
reasonable  time  for  its  sale,  and  until  it  had  depreciated  in  price, 
they  are  held  responsible  for  its  v.iluo,  as  if  converted,  or  appropriated 
to  their  use,  at  the  erpiration  of  five  months  after  its  receipt,  which, 
in  this  case,  is  held  to  have  been  a  reasonable  time  for  selling. 
lb 299 

4.  The  hirer  of  a  slave  for  a  term  which  had  not  expired  on  the  18th  day 

of  December,  1865,  when  the  Constitutional  Amendment  abolishing 
slavery  was  declared  adopted,  is  entitled  to  an  abatement,  pro  tanto^ 
of  the  promised  price. — Mundy  V9,  Robimon 342 

6.  Hiring  implies  a  warranty  of  title;  consequently,  should  the  title  fail 
from  any  legal  cause,  by  either  an  eviction  by  superior  title,  or  au- 
thorized act  of  the  government,  the«i  there  is  so  far,  a  failure  of  con- 
sideration, and  the  bailee  or  hirer  will  be  entitled  to  a  pro  tanto 
abatement. — lb 342 

6.  A  third  party  claimant  of  attached  property,  who  asserts  an  unfounded 

claim  and  gets  possession  by  executing  bond,  as  provided  in  the  Code, 
is  10  be  regarded  as  a  bailee  in  his  own  wrong,  liable  for  all  accidents 
and  hazards. — Dear  vs.  Brannon 471 

7.  A  mare  was  borrowed  to  ride  about  three  miles,  and  instead  of  doing 

BO,  the  borrower  put  her  in  a  buggy  and  drove  her  twelve  or  fourteen 
miles,  where  she  was  watered,  put  in  a  stable  and  fed,  without 
any  attention  or  care  on  the  part  of  the  borrower.  The  mare  was 
found  dead  next  morning  in  the  stable.  The  owner  recorered  a  judg- 
ment in  the  circuit  court  for  the  value  \>f  the  mare.    That  judgment 
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BAILMENTS— Continaed. 

IB  affirmed.  See  the  opinion  for  a  review  of  the  law,  facts,  and  in- 
stractions  given  and  refused  in  the  circuit  court. — Kemudy  v«.  Atk- 
erafi 630 

8.  A  borrower  is  liable  for  any  neglect  whatever  in  care  and  use.     He  is 

bound  to  extraordinary  diligence,  and  is  responsible  for  slight  neg- 
lect. {Story  Qfi  BailmenUf  9ec8.  237,  239.)  He  ought  to  exert  all 
possible  care,  such  as  the  most  careful  apply  to  their  own  affairs;  and 
he  is  liable  not  only  for  slight,  but  for  the  tUghttit  fault.  (Pothier.) 
lb 530 

9.  The  borrower  of  a  mare  to  ride  about  three  miles,  instead  of  doing  so, 

became  a  bailee  in  his  own  wrong  by  putting  her  in  a  buggy  and 
driving  her  twelve  or  fourteen  miles.  The  mare  having  died  whilst 
thus  in  possession  of  the  bailee  in  his  own  wrong,  he  is  liable  for  her 
value,  unless  he  makes  it  clearly  appear  that  the  loss  resulted  inev- 
itably from  causes  disconnected  with  the  improper  use  and  bailment. 
.      lb.  — — 630 

10.  Whether  the  relation  between  the  illegal  act  and  the  damage  sustained 

wns  sufficiently  proximate  to  create  a  liability  on  the  part  of  the 
wrong-doer,  and  to  sustain  the  action,  "Aot  been  treated  as  a  que$tion 
qf  iaWf  to  be  decided  by  the  court,  and  not  as  a  question,  to  be  deter- 
mined by  the  jury  after,  determining  the  facts  by  which  the  relation 
is  demonstrated."  —lb, 530 

BASTARDY— 

1 .  The  law  is  unwilling  to  bastardize  children,  and  throws  the  proof  on  the 

party  who  alleges  illegitimacy,  and  in  the  absence  of  evidence  to  the 
contrary,  a  child  eo  nomitfe  is  therefore  legitimate.  (2  Bogy  C.  R., 
197;  4  FAig.  Eccl.  R.;  13  Km.,  145;  23  N.  r.,  107.)— Jeanne Wt,  ^c, 
©».  Dannelli't  admr 51 

2.  The  presumption  of  legitimRcy  is  not  lightly  repelled  by  a  mere  balance 

of  probabilities;  the  evidence  for  repelling  it  must  be  strong,  satisfac- 
tory, and  conclusive. — lb 61 

3.  By  the  laws  of  Kentucky  actual  marriage  and  subsequent  recognition 

would  legitimate  a  child  born  before  the  marriage. — lb. 51 

BETTING  AND  GAMING— 

1 .  Money  advanced  or  loaned,  to  be  bet  or  wagered  on  a  horae  race,  can- 
not be  recovered.  The  Revised  Statutes  provide  that  all  such  con- 
tracts and  considerations  "sAoZI  be  void."  (Rev.  Stat.,  chap.  42,  see.  1.) 
Alfriend,  ^c.,  V9.  ffugke$ , 40 
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BETTING  AND  GAMING— Continued. 

2.  Under  the  general  issue,  the  circuit  court  properly  allowed  and  consid- 

ered the  special  findine  of  the  jurj,  to  the  effect,  that  the  action  was 
based  upon  a  gambling  transaction. — lb. 40 

3.  The  plaintiff  is  entitled  to  notice  of  every  defense  intended  to  be  relied 

on,  consisting  of  *'new  matter  constituting  a  defense,"  by  a  statement 
of  such  matter  in  the  answer.  This  rule  does  not  apply  to  a  case  like 
this,  in  which,  from  the  plaintiff's  own  proof  of  the  contrnct.  he  seeks 
to  enforce,  the  contract  is  shown  to  be,  according  to  express  law,  ab- 
Bolutely  Toid. — lb. 40 

4.  Todd  sold  and  delivered  a  horse  in  1860  to  Caplinger  for  $225,  to  be  paid 

when  Bell  and  Everett  should  carry  the  electoral  vote  of  Kentucky* 
Bell  and  Everett  then  being  candidates,  did  carry  the  electoral  vote 
of  Kentucky.  Todd  sued  on  the  obligation,  and  also  alleged  an 
implied  assumpsit  to  pay  a  reasonable  price  for  the  horse  within  a 
reasonable  time.  Held — That  the  contract  was  a  bet  on  an  c'.ection, 
and  forbidden  by  law,  and  that,  at  the  law  would  not  ef\for^e  the  tz- 
pre99  contract^  it  would  not  imply  one  that  could  be  enforced  for  such  a 
vicious  and  unlawful  consideration.  {Commonwealth  vs.  Shouse,  16 
B.  Mon.^  32S.)— Todd  V9.  Caplinger 139 

5.  When  the  loser  receives  the  thing  bet,  as  the  horse  in  this  case,  it  is  not 

*  forfeited  to  the  Commonwealth.  The  act  of  March  6,  1854  (1  Stan- 
ton,  568),  section  1.  provides,  that  "(/"  the  person  winning^  shall  receive 
the  sum  of  money  or  other  thing  so  bet^^^  ♦  ♦  ♦  ,-^  ^^  shall  be  forfeited 
to  the  Commonwealth." — lb 139 

6.  When  a  party  deliberately  enters  into  a  contract  or  transaction  forbid- 

den by  law,  he  cannot  recover  upon  the  express  contract,  nor  will  the 
law  imply  one  for  him. — lb. 139 

BILL  OF  EXCEPTIONS— 

1.  A  document  styled  a  bill  of  exceptions,  professing  to  state  the  facts, 

which  may  have  been  actually  exhibited  in  the  circuit  court,  and 
which  does  not  appear  to  have  been  either  signed  or  filed  in  court, 
cannot  bo  judicially  noticed  or  considered  by  the  Court  of  Appeals. — 
Corley's  ez'r  vs.  Evans  and  wife 409 

2.  Time  being  allowed  by  the  circuit  court  \q  complete  a  bill  of  exceptions 

in  vacation,  the  presumption  is,  that  it  was  signed  extra-judicial ly,  out 
of  court,  and  is,  therefore,  according  to  the  Code,  unauthorized  and 
void.— /6 409 
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BILL  OF  EXCEPTIONS— Continued. 

3.  In  the  absence  of  testimony  to  the  contrarjr,  the  Coart  of  Appeals  masi 
presume,  that  the  Terdict  was  authorized  bj  the  proof,  and  the  judg- 
ment of  the  circuit  coarl,  consequently,  right. — lb 409 

BILLS  OF  EXCHANGE— 

1.  Comnierciul  paper,  which  was  made  in  New  Orleans,  Louisiana,  before 

the  war  commenced;  matured,  was  payable,  and  protested  for  non- 
payment in  that  city  after  the  war  became  flagrant  in  1861.  The 
maker  and  first  indorser  were  residents  of  Louisiana;  the  last  in- 
dorser  was  a  resident  of  Kentucky.  The  paper  w»is  held  and  pro- 
tested by  a  bank  in  New  Orleans,  although  it,  at  that  time,  belonged 
to  a  bank  in  Kentucky.  Held — That  in  order  to  make  the  Kentucky 
indorser  responsible,  it  was  essential  that  he  should  have  been  noti- 
fied of  the  protest,  at  the  earliest  reasonable  practicable  moment,  after 
mail  communications  were  re-established  from  New  Orleans  after  the 
raising  of  the  blockade  of  that  place  in  1862. — Morgan^  j*r.,  vt.  Bank 
of  Louisville « 82 

2.  Indorsers,  resident  in   the  jurisdiction  of  one  belligerent,   of  commer- 

cial paper  which  matures,  is  payable,  and  protested  fur  non-pay- 
ment in  the  jurisdiction  of  the  other,  whilst  the  war  is  fla;*rant,  are 
entitled  to  notice  of  the  protest  at  the  earliest  reasonable  practicable 
momentj  after  mail  communications  are  re-established.  If  such  notice 
is  not  given,  such  indorsers  are  exonerated  from  liability. — lb. 82 

3.  Promissory  notes  made  negotiable  and  payable  at  a  bank  in  the  State  of 

Ohio,  by  the  laws  of  that  State,  have  the  legal  character  of  bills  of 
exchange. —  Carlitle,  Jfc.^v*.  Chambert 268 

4.  Promissory  notes  made  negotiable  and  payable  at  a  bank  in  Kentucky, 

if  negotiated  by  a  bank  chartered  by  Kentucky,  hare  the  legal  char- 
acter of  bills  of  exchange;  but  if  not  so  negotiated,  they  are  simple 
promissory  notes  only. — lb, 268 

6.  When  the  law  of  the  place  of  payment  (Ui  loci  »olutionia)  makes  nego- 
tiable notes,  b*lls  of  exchange,  the  universal  law  of  comity  requires 
their  recognition  as  such,  between  the  original  parties. — lb 268 

6.  A  negotiable  note,  being  a  bill  of  exchange  in  the  State  where  it  is 
made  and  executed,  being  indorsed  in  another  State  where  it  is  by 
law  a  simple  promissory  note,  by  one  citizen  to  another  citizen  of 
such  State,  such  indorsement  impliel  only  an  assignment  of  a  simple 
promissory  note.  The  citizens  of  the  latter  State  should  be  pre- 
sumed to  have  ascribed  to  the  note  the  character  stamped  on  it  by 
their  local  law.— /6 268 
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BILLS  OF  EXCHANGE— Continued. 

7.  A  promissorj  note  made  negotiable  and  payable  at  a  bank  in  Ohio, 

passed  iu  that  State  to  a  citizeu  of  Kentuckj,  who  afterwards,  in 
Kentucky,  indorsed  it  to  another  citizen  thereof.  This  note  was 
not  negotiated  in  a  Kentucky  bank.  The  indorsement  was  made, 
intended,  and  treated  as  an  assignment  of  the  note.  The  indorser  is 
responsible  only  as  assignor  of  the  note,  and  not  as  an  indorser  of  a 
bill  of  ezcbauge.  The  law  of  Kentucky  regulates  the  distinct  con- 
tract of  indorsement  and  the  liability  of  the  indorser. — lb 268 

8.  As  to  all  who  became  parties  to  such  bills  in  Ohio,  knowledge  of  the 

law  of  that  State  will  be  presumed.  Any  presumption  that  the 
parties  understood  the  true  character  of  the  thing  contracted  about, 
may  be  repelled  by  extraneous  proof  that  they  understood  it  to  be 
a  promissory  note,  the  indorsement  of  which  they  expected  to  oper- 
ate as  an  assignment. — Ih. 268 

9.  The  assignor  of  a  note  executed  to  his  assignee  a  mortgage  providing 

that  said  assignor  and  the  obligors  in  said  note  shall  cause  the  same  to  be 
paid  at  maturity^  ^c.  This  mortgage  is  not  a  constructive  guarantee 
of  pfiyment  upon  the  part  of  the  mortgagor  alone;  but  a  security, 
that  if  the  assignee  should,  after  proceeding  with  due  diligence,  fail 
to  obtain  payment  from  the  obligors  in  the  note,  the  mortpige  would 
assure  full  payment  by  the  mortgagor  on  his  ultimate  liability  as 
assignor. — Ih 268 

10.  Notice  of  dishonor ^  to  an  indorser  of  a  bill  of  exchange,  according  to 

the  current  of  American  authorities,  if  left  at  his  place  of  abode  or 
business,  with  any  one  who  may  reside  there,  or  be  a  member  of  his 
family,  of  sufficient  age  and  discretion  to  take  care  of  it,  should  be 
regarded  as  a  delivery  to  the  indorser;  or,  if  it  is  not  shown  that  any 
persim  was  then  within  the  pren.ises,  the  leaving  of  the  notice  at 
such  place  would  be  so  regarded. — Bank  of  Ky,  vs.  Duncan 294 

11.  A  memorandum  made  by  a  clerk  in  a  bank  was  read  without  objection 

after  his  death  as  evidence  in  this  case,  showing  that  he  had  deliver- 
ed a  notice  of  protest  at  the  residence  of  the  indorser,  by  leaving  it 
with  his  daughter.  It  is  not  decided  whether  said  memorandum 
ought  to  have  been  admitted  as  eridencc  or  not,  if  it  had  been  ob- 
jected to. — lb 294 

12.  Ordinarily  the  relative  rights  and  responsibilities  of  the  parties  to  a  bill 

of  exchange  is  determined  by  their  attitude  upon  the  bill  (llixon  vs. 
Reedy  2  Littelly  175;  Ehiridge  vs.  Duncan^  \  B.  Mon.y  101);  hui— Den- 
Urn  v$,  LytUf  ^e 597 


Digitized  by 


Google 


702  INDEX 


Bills  of  Eichftnge. 


BILLS  OF  EXCHANGE— Continued. 

13.  Although,  as  a  general  rale,  eren  when  the  bill  is  accommodatloo  paper, 

the  drawer  stands  bound  before  an  indorser;  as  between  tbemselTes, 
the  legal  liabilities  of  the  parties,  arising  (torn  their  relatire  positions 
on  the  bill,  may  be  changed,  bj  an  agreement  between  them.  (Scott 
va.  Doneghy,  17  B.  Mon.^  321.)— 76 597 

14.  The  accommodation  drawer  and  indorser  each  paid  one  half  of  the  bill, 

on  the  basis  of  equal  responsibilities  as  between  tbero^elres,  as  sure- 
ties of  the  acceptors;  this  fact,  if  unexplained,  authorizes  the  infer- 
ence, that  they  acted  in  pursuance  of  some  prerious  understanding  or 
agreement  rendering  it  obligatory  on  them  both  to  do  so.  In  this  case 
the  indorser  sued  the  drawer,  but  did  not  recover  the  amount  paid  by 
him  as  above. — lb 597 

15.  To  a  bill  of  exchange,  accepted  by  one  partner  in  tha  name  of  ike  firm^ 

the  name  of  the  drawer  and  indorser  was  forged.  This  bill  was  sold 
to  a  bank  by  the  partner  who  accepted  it,  and  the  proceeds  thereof 
drawn  by  him  in  the  6rm  name,  by  an  indorsement  thereof  on  the 
forged  check  of  the  drawer  and  indorser.  Notwithstanding  the  forge- 
ries, the  bill  having  been  uttered  by  one  partner,  and  the  proceeds 
thereof  having  been  received  by  him  in  the  firm  name^  each  partner  is 
liable  to  the  bank  for  the  amount  of  the  bill,  the  officers  of  the  bank 
having  no  knowledge  of  the  forgeries  at  the  time  of  the  purchase  of 
the  bill  and  the  payment  of  the  money. — Burgeet  va.  Northern  Bank 
of  Kentucky 600 

16.  If  one  of  the  parties  to  a  bill  negotiate  it  with  a  forged  indorsement, 

in  the  name  of  the  payee,  he  must  be  understood,  as  affirming,  that  the 
indorsement,  is  in  the  handwriting  of  the  payee,  or  written  by  his 
order,  and  is  estopped  from  den}ing  the  genuineness  of  the  indorse- 
ment, or  setting  up  the  forgery,  in  defense  of  an  action  by  the  holder. 
(Story  on  Billa^  aec.  225;  Ilartaman  va,  Ilenahaw,  ^c,  11  Howard^ 
177.)— 76.. 600 

17.  As  between  themselves,  the  drawer^  acceptor,  and  indoraer  of  a  bill  of 

exchange,  the  true  condition  and  responsibility  of  the  parties, 
whether  principals  or  sureties,  may  be  explained  by  proof  aliunde. 
(Chitty  on  Billa,  333- 4. )^Lewia  va.    Williama 678 

18.  An  accommodation   drawer  of  a  bill,  for  the  use  and  beuefit  of  the 

acceptor  and  indorser,  may  recover  of  the  indorser,  or  acceptor  any 
amount  be  may  have  paid  on  said  bill. — lb. 678  - 
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BILLS  OF  LADING— 

1 .  Property  in  transitu  maj  be  pledged  by  the  delirery  of  bills  of  lading 

therefor.  Such  delivery  of  the  bills  of  lading  is  considered  as  a  con- 
structive or  symbolical  delivery  of  the  property.  A  lien  is  created  by 
such  a  pledge  and  delivery. — Petitt  4*  Oo,  V8,  Firtt  National  Bank  of 
Memphis ^34 

2.  Shippers  of  cotton  from  Memphis,  Tennessee,  to  Boston,  Massachusetts, 

drew  drafts  upon  their  consignees,  and  discounted  them  in  bank  at 
Memphis,  by  pledging  the  cotton,  by  a  delivery  of  the  bills  of  lading 
therefor;  the  cotton  was  eobsequently  attached  in  transitu  at  Louis- 
rille,  Kentucky,  by  creditors  of  the  shippers.  Held — That  the  bank 
had  a  lien  which  had  preference  over  the  attachment  liens. — lb..  334 

BONDS— 

1 .  The  bond  of  an  administrator  executed  in  a  Kentucky  county  court  in 

1847,  is  not  void,  because  all  the  obligors  therein  were  residents  of 
Virgiuia.  As  there  was  no  law  prohibiting  it,  the  court  will  not 
adjudge  it  illegal. — Rutherford^ s  heirs  vs,  Clark's  heirs 27 

2 .  On  a  motion  for  judgment  on  a  bond  suspending  a  sale  of  property  levied 

on,  to  satisfy  an  execution  under  section  713  of  the  Civil  Code,  in  de- 
termining its  sufficiency,  the  notice  should  be  considered  in  connection 
with  the  bond. — Smith  vs.  Wells'  adm^x _^     92 

3.  A  judgment  for  damages  is  erroneous  in  ordering  the  payment  of  dam- 

ages by  reference  to  the  bond — "anrf  also  the  ten  per  cent,  in  damages^ 
as  agreed  to^  in  the  bond  herein^^ — without  ascertaining  any  specific 
sum  to  be  recovered. — lb. 92 

4.  In  an  action  on  an  attachment  bond  to  recover  expenditures,  in  getting 

counsel,  evidence,  and  for  trouble,  Ac,  all  these  expenses  having  been 
incurred  in  defending  the  cause  of  action,  the  plaintiff  was  not  enti- 
tled to  recover  anything. — Johnson  vs.  Farmers  Bank  of  Kentucky,  283 

5.  When  a  sale  of  personal  property,  upon  which  an  execution  is  levied, 

has  been  suspended,  by  persons  not  defendants  in  the  execution,  as 
provided  by  section  713  of  the  Civil  Code,  any  equitable  cause  can 
be  shown  against  judgment  on  such  bond,  in  whole,  or  any  part 
thereof. —  Williams  vs.  Smith 540 

6.  A  third  party,  executing  a  forthcoming  bond  for  property  levied  on, 

reciting,  "it  being  the  property  of*'  the  execution  defendant,  cannot, 
without  proof  of  fraud  or  mistake,  assert  ownership  and  claim  to  such 
property,  by  executing  a  claimant's  bond,  and  thereby  prevent  judg- 
ment against  him  on  his  forthcoming  bond. — Sparks  vs,  Shropshire^  550 
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BONDS— Continued. 

7.  The  plaintiff  might  sne  on  the  appeal  bood  without  issuing  an  exe- 

cution on  his  judgment  against  ihe  defendant — ^the  plaintiff  haring 
recovered  a  Judgment  in  the  circuit  court,  on  the  detendant's  appeal 
from  the  judgment  of  the  quarterly  court;  but — DilU  v$.  Cecii.^  579 

8.  When  the  plaintiff  issues  an  execution  against  the  defendant,  a  result- 

ing lien  on  defendant's  property  inures  to  his  surety  in  the  appeal 
bondf  by  subrogation.  If  that  lien  is  discharged  by  the  plaintiff, 
such  discharge  will  exonerate    the   surety  in  the   appeal  bond,  and 

is  a  good  defense  in  a  suit  thereon. — lb . 679 

See  OprioiAL  Bonds,  pott. 

CBUBCHES  AND  CHURCH  PROPERTY— 

1.  In  the  division  of  the  Methodist  CpiscopBl  Church  of  the  United  States 

in  1844,  the  local  societies  and  church  property  in  Kentucky  passed 
to  the  Methodist  Episcopal  Church,  South,  except  those  churches  and 
societies  bordering  on  the  Ohio  river,  which  were  permitted  to  deter- 
mine the  question  whether  they  would  go  North  or  South,  by  a  vote 
of  the  respective  societies. — Humphrey^  4*<^.,  m.  Burruide^  ice 215 

2.  The  plan  of  the  separation  of  the  Methodist  Episcopal  Church  of  the 

United  Stiles  in  1844;  that  the  separation  was  authoritatively  con- 
summated; and  that  the  Southern  conferences  assumed  an  independ- 
ent organization,  under  the  name  of  the  General  Conference  of  the 
Methodi<<t  Episcopal  Church,  South;  must  now,  be  regarded  as  ad- 
judged questions. — lb 215 

3.  A  suit  may  be  maintained  in  behalf  of  a  church  congregation  in  refer- 

ence 10  the  church  property,  by  the  trustees  of  the  church,  or  by  & 
committee  appointed  for  that  purpose  by  the  congregation. — lb..  215 

4.  By  seceding  from  the  Methodist  Episcopal  Church,  South,  the  maV    ty 

of  the  members  of  the  Centre  Street  African  Church,  in  Louis  .le, 
thus  seceding,  forfeited  their  right  to  the  church  property,  and  those, 
although  a  minority,  who  remained  members  of  the  CJurcb,  South, 
are  the  otily  righful  beneficiaries  of  said  church  properly,  and  are 
entitled  to  its  exclusive  use. — Lewis,  ^c,  vt.  fFisffon,  ^e. 228 

6.  The  title  to  the  three  parcels  of  the  lot  on  which  Centre  Street  African 
Church  in  the  city  of  Louisville  was  erected,  by  deeds  made  in  1832 
and  1845,  and  an  executory  contract  in  1854,  was  vested  in  the  white 
trustees,  and  their  successors  of  the  Fourth,  now  the  Fifth  Street 
Methodist  Episcopal  Church,  South,  in  said  city,  for  the  sole  use  of 
the  colored  members  of  the  Centre  Street  branch  of  that  church.    If 
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CHURCHES  AND  CHURCH  PROPERTY— Continued. 

all  the  colored  members  of  said  Centre  Street  Church  had  seceded  and 
joined  the  Church  North,  tbej  could  not  ha^e  taken  the  propertj  with 
them,  but  would  have  left  it,  as  dedicated,  to  the  use  and  control  of  the 
Methodist  Episcopal  Church,  South. — /6.^.^ ^ ..... ..  228 

6.  It  was  fatally  erroneous  in  the  circuit  court  to  adjudge  a  conrejanee  of 

an  acre  of  land  ^^-fw  ehurek  purpoae$y  €nd  for  $chool  pwrpotet"  when, 
in  the  writing  on  which  the  suit  for  the  couTejance  was  based,  the 
defendant  agreed  to  make  a  voluntary  dedication  and  conrejancOi 
for  church  purpotes  only, — McDanUl  ««.  WaUon,  kc, 234 

7.  If  the  congregation  to  whose  uses  the  defendant  agfreed,  in  writing,  to 

make  a  vohmiary  dedication  and  conveyance  of  one  acre  of  land,  on 
which  the  congregation  erected  a  church  building,  had  ceased  to 
use  and  occupy  the  same,  for  the  purposes  for  which  the  dedication 
was  made,  as  it  would  revert,  if  it  had  been  conveyed,  if  such  uses 
had  failed  before  conveyance,  a/orUori^  the  defendant  would  be  under 
no  obligation  to  convey. — lb, . 234 

8.  To  entitle  the  plaintiffs,  trustees  of  the  church,  to  whose  uses  the  de- 

fendant had  agreed,  in  writing,  to  make  a  voluntary  dedication  and 
conveyance  of  one  acre  of  land,  on  which  the  congregation  erected 
a  church  building,  to  a  judgment  for  the  conveyance  thereof,  they 
ought  to  have  alleged  in  their  petition  that  the  congregation  had 
used  and  occupied  the  church,  and  intended,  in  good 'faith,  to  con- 
tinue to  use  and  occupy  the  same  for  the  purposes  intended.  Failing 
to  make  these  allegations,  the  demurrer  to  the  petition  should  have 
been  sustained. — Ih . 234 

CLBRIOAL  MISPRISION— 

1.  p\/lailare  to  mention  in  the  judgment,  credits  which  are  shown  in  the 
I '7  petition,  is  a  clerical  misprision,  because  the  judgment  could  be 

Amended  by  the  record. — Long  v$.  Qmnet^  Berry  j*  Co, ...  358 

2.  Ko  appeal  can  be  entertained  to  correct  a  clerical  misprision,  until  » 

motion  is  made  in  the  court  below  for  that  purpose.  {Dodd  v$, 
Combt,  3  Met,y  29.)— 76 353 

CLERKS— 

1.  Clerks  of  courts  cannot,  by  contract,  cbaige  for  making  oat  copies  or 
transcripts  of  records  in  their  oflBces  more  than  the  fees  allowed  by 
law.    Public  policy  will  not  permit  such  eon  tracts. — Baiet,  j'c,  v$. 

Force,  fe. . ,—«.——..■■— ,^,.,,, — ...^  430 

VOL.  IV — 45 
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CLERKS — Continned. 

2.  A  clerk  of  a  court  will  not  be  compelled  to  surrender  a  transcript  of  a 

record,  which  was  partlj  made  out  before  and  completed  bj  him  after 
the  expiration  of  his  term  of  office.  In  this  case  the  clerk  reused  until 
he  ehould  he  paid  an  agreed  price. — Ih, 430 

3.  If  a  clerk  refuses  or  unreasonably  delays  making  out  complete  tran- 

scripts of  the  records  in  his  office  when  so  required  by  litigants,  they 
hare  a  remedy  against  him  on  his  official  bond. — Ih 430 

COMITY  BETWEEN  THE  STATES— 

1.  A  citizen  of  Ohio  made  to  another  citizen  of  that  State  a  Tolnntary 
deed,  assigning  all  his  estate,  debts,  &c.,  everywhere,  for  the  payment 
of  all  his  own  debts,  without  discrimination  or  preference,  according 
to  the  laws  of  Ohio  regulating  assignments  by  ^^intoloent  dehtors." 
After  the  date  of  the  assignment,  Kentucky  creditors,  in  the  courts 
of  Kentucky,  attached  a  debt  due  by  a  citizen  of  Kentucky  to  the 
non-resident  insolvent.  The  attaching  creditors  never  acceded  to  the 
assignment.  Held — That  in  the  courts  of  Kentucky  the  attachment 
liens  have  preference  over  the  title  and  claim  of  the  assignee. — John- 
ton  V8.  Parker,  ^c 149 

S.  Resident  creditors,  having  attached  a  debt  due  by  a  citizen  of  Kentucky 
to  an  insolvent  debtor  of  Ohio,  have  preference  in  the  courts  of  Ken- 
tucky over  the  assignee  of  such  insolvent  debtor,  although  the  assign- 
ment was  made  in  Ohio  before  the  attachments  were  sued  out  in 
Kentucky.— /6 149 

3.  The  principle  of  comity  does  not  require  the  courts  of  one  State  to 

recognize  and  enforce,  to  the  prejudice  of  its  own  citizens,  assign- 
ments made  by  insolvent  debtors  under  the  laws  of  another  State; 
but  they  will  secure  justice  to  domestic  creditors,  without  regard  to 
the  foreign  law  and  assignment. — Ih, 149 

4.  The  courts  of  Kentucky  will  not  abate  a  suit  on  a  plea  of  the  pendencj 

of  a  prior  suit,  on  the  same  debt  and  between  the  same  parties,  in 
a  court  of  another  State. — Davis  vs.  Morton,  Gait  4*   Co 442 

5.  As  between  themselves  the  States  of  this  Union,  though  integral  parts 

of  the  same  national  sovereignty,  are  yet  foreign  to,  and  independent^ 
of,  each  other. — Ih ^ 442 

COMMISSION  MERCHANTS- 

1 .  Commission  merchants  are  required  to  sell  property  consigned  to  them 
for  sale,  within  a  reasonable  time  after  its  receipt,  unless  otherwise 
instructed. — Atkinson  ^  Co.  vs.  Burton .«„ 299 
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COMMISSION  MERCHANTS—Continucd.  • 

2.  Property  consigned  to  commission  merchants  for  sale,  is  accompanied 

with  a  general  direction  to  sell,  when  no  other  instructions  are  given. 
lb - 299 

3.  Commission  merchants  in  New  York,  for  failing  to  sell   tobacco  con- 

signed to  them  for  dale,  within  a  reasonable  time  after  its  receipt,  are 
liable  for  its  value.  Having  held  the  tobacco  much  longer  than  a 
reasonable  time  for  its  sale,  and  until  it  had  depreciated  in  price,- 
thej  are  held  responsible  for  its  value  as  if  converted  or  appropriated 
to  their  use,  at  the  expiration  of  fiv^  months  after  its  receipt,  which, 
in  this  case,  is  held  to  have  been  a  reasonable  time  for  selling. 
Ih 299 

COMMON  SCHOOLS  AND  DISTRICT  TRUSTEES— 

I.  "June  22d,  1868. 

"Mr.  Harris:  We,  the  trustees,  notify  you  that  we  desire  you  to  dis- 
continue the  Forest  Hill  school,  from  the  fact  of  your  price  being  too 
high,  and  through  the  common  rumor  of  the  children. 

"  Wii.  J.  Bbrobn, 
"Elba  Hill." 
Harris  was  employed  to  teach  four  months,  at  forty-five  dollars 
per  month,  by  the  district  trustees,  Willis,  Bergen,  and  Hill.    On  the 
receipt  of  the  above  notice,  after  teaching  about  three  weeks  faith- 
fully and  satisfactorily,  according  to  the  testimony,  Harris  retired 
from  the  school,  and  brought  this  action  of  tort  for  damages  for 
wrongful  ejection  from  the  school,  and  on  the  general  issue  recov- ' 
ered  a  verdict  of  the  jury  and  judgment  of  the  circuit  court  for  one 
hundred  and  eighty  dollars  damages.     That  judgment  is  affirmed.    One 
hundred  and  eighty  dollars  was  full  pay  for  four  months.    In  this 
action  of  tort,  Willis  would  have  been  an  improper  party. — Hill  and 

Bergen  V8,  Harris ^ 450 

3.  This  is  of  that  class  of  cases  in  which  readiness  to  perform  is  not  equiv- 
alent to  full  performance;  and  there  is  neither  direct  allegation  nor 
explicit  proof  of  special  damage  resulting  from  loss  of  character  or  of 
other  employment ;  but  the  peculiar  and  disparaging  tone  of  the  notice^ 
and  the  absence  of  proof  or  presumption  of  any  other  vacant  school, 
authorized  the  jury  to  presume  on  a  loss  both  of  character  and  timtw 
lb 460 

3.  The  trustees  of  a  common  school  district  agreed  to  pay  a  teacher,  or 
cause  him  to  receive,  the  amount  of  money  that  may  be  due  that  dis- 
trict for  1866,  in  consideration  of  bis  teaching  a  three  months'  school. 
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COMMON  SCHOOLS  AND  DISTRICT  TRUSTEES— Continned. 

There  being  no  provision  in  the  contract  exempting  the  trustees  from 
personal  linbilitji  tbej  are  personally  liable  on  their  contract  The 
amount  of  this  liability  may  be  plead  as  a  set-off  by  the  teacher  in 
an  action  against  him  on  a  note  in  favor  of  one  of  the  trustees. 
(Civil  CodCf  tec8,  39,  128.) — Harrison  va,  SUme 677 

CONTRACTS— 

I .  When  a  party  deliberately  enters  into  a  contract  or  transaction  forbiddea 
by  law,  he  cannot  recorer  upon  the  express  contract,  imw  will  the  law 
imply  one  for  him. — Todd  w.  CapUnger ^ 139 

S.  The  fact  that,  for  a  few  years  before  his  death,  the  intestate,  who  was 
about  eighty  years  old,  bad  occasional  fits  of  nerTons  disturbance, 
which  required  some  guardian  care  of  himself  and  his  business  by 
an  affectionate  son,  is  altogether  insufiScieot,  against  a  multitude  of 
established  facts,  to  show  that  be  was  not  competent  to  dispose  of  his 
estate,  by  contract  and  conreyances,  rationally,  justly,  and  prudently, 
Speera^  ^c,  va,  Sewell^  ^c. 239 

3.  The  father  made  an  oral  contract  with  his  son  John,  whereby  be  agreed 

to  convey  to  John  his  homestead  tract  of  land,  in  consideration  of 
John's  living  with  him,  attending  to  his  business,  and  taking  care  of 
him  and  his  wife  during  their  lives.  Eeld — As  there  was  no  written 
memorial  of  the  contract,  John  could  not  by  suit,  enforce  a  specific 
performance,  although  he  bad  faithfully  complied  with  his  part  of  the 
contract ;  but  he  has  a  resisliDg  equity  not  affected  by  the  statute  of 
frauds  and  perjuries.  For  his  services,  be  has  an  equitable  lien  on  the 
land,  and  cannot  justly  be  required  to  surrender  his  rightful  posses- 
sion until  he  shall  have  been  indemnified.  Before  decreeing  dispos- 
session and  distribution  of  the  homestead  tract  of  land,  the  eircnit 
court  ought,  through  its  commissioner,  to  have  ascertained  the  value 
of  John's  services  in  his  care  and  support  of  his  father  and  mother, 
and  of  attention  to  his  father's  affairs,  over  and  above  his  (John's) 
own  maintenance;  and,  after  such  finding,  John  should  be  protected 
in  the  possession  until  the  amount  assessed  shall  have  l>een  paid. 
lb 23» 

4.  A  contract  made  by  telegrams  is  binding  on  the  parties. — Calhoun  vs. 

Atchiaon^  ^c. 261 

i.  ^I,  Philip  McBee,  haTing  consented  to  the  above  sale,  will,  at  ray  deat^, 
give  as  much  land  to  Walter  McBee,  as  the  vendee  of  ifij  daughter 
HenrieUa,  aa  to  any  of  the  balance  of  my  children.    March  18, 1862.'' 
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CONTRACTS— Oontinued. 

By  the  above  iDdoreemeot  on  his  daug^hter^s  written  contract  of  sale 
•f  her  eipectancy  in  his  land,  the  father  divested  himself  of  the  right 
of  disposing  of  the  designated  portion  of  his  land ;  and  although  he 
died  intestote,  the  purchaser  is  entitled  to  an  eqaal  interest  in  his 
land  by  virtue  of  his  said  contract — MeBee  v».  Myerty  ^e, 356 

•.  A  contract  to  pay  a  stipulated  snm  of  money  for  the  rent  of  a  house 
and  lot,  and  also  to  make  certain  improvements  therein  specified,  u 
not  aisignahle  in  law,  $o  (u  to  vent  the  tuiipiee  with  a  right  to  tue  in  kit 
cwn  name  alone.  The  assignor  is  a  necessary  party  plaintiff  or  de- 
fendant. {See,  6,  chap.  22,  Revised  StatuteSy  I  Stanton,  268;  Marcum^ 
j'c,  99,  Herefordy  8  Dana,  1.)  The  assignee  being  the  equitable 
holder,  the  assignor  still  holding  the  legal  title,  each  is  an  essential 
party.  (GiUvs,  Johneon,  1  Met,  449;  LytU  vt.  Lytle,  2  Met.,  127.) 
ffickt^  Oillve.Doty 420 

7.  If  the  debtor  is  not  released  by  the  agreement  of  another  party  to  pay 
his  debt,  such  agreement  is  within  the  statute,  and  a  writing  is  neces- 
sary; hxjX^Day  98,  Cloe,  ^e, -  663 

%.  If  the  debtor  is  released,  by  the  agreement  of  another  party  to  pay  his 
debt,  such  agreement  of  another  party^  becomes  an  undertaking  to  pay 
his  own  debt,  and  is  not  within  the  statute,  and  it  is  not  necessary 
that  either  the  agreement  or  release,  should  be  in  writing. — lb 663 

CONSTABLES— 

1 .  A  summons  directed  to  the  sheriff  may  be  executed  by  a  constable  or 

other  officer  to  whom  it  might  have  been  directed,  at  the  request  of 
the  plaintiff,  as  provided  in  the  Civil  Code  (section  66),  and  the  re- 
turn thereon,  of  the  constable  or  otber  officer,  shall  be  proof  of  the 
time  and  manner  of  service  (section  73).  {Boaz  vt.  Nail,  2  Met., 
245.) — Long  vt.  Garnet,  Btrry  4*  Co 353 

2.  When  a  constable  has  authority  to  execute  the  process  of  the  court 

having  original  jurisdiction  of  the  amount  of  a  debt  placed  in  hi^ 
hands  for  collection,  the  sureties  in  his  official  bond  are  liable  for 
the  amount  when  collected  by  him,  which,  in  this  case,  was  seven- 
ty-five dollars.  (Arnold  vt,  Sommert,  3  Biuh,  556.)  — Commonwealth 
/or   Young  vt,  Petert,  |*c. 403 

COUNTY  COURTS— 

I .  Subteriptiont  of  one  thoutand  doUart  per  mile  to  turnpike  roadt  in  Ntek" 
olat  county,  by  the  county  judge,  under  the  act  of  February  9,  1864, 
and  acts  amending  said  act,  were  unauthoriged  and  9oid,  it  being  ad- 
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COUNTY  COURTS— Continued. 

mitted  that  an  amount  of  stock  sufficient,  with  the  aid  of  said  county 
subscription,  to  complete  each  mile  of  road  to  which  such  county  sub- 
scriptions applied,  ?iad  not  been  inken  by  private  aubecriptionj  at  re- 
quired  by  said  acUf,  The  circuit  court  erred  by  dismissing  the  petition 
of  tai-payers  for  an  injunction  to  enjoin  any  payment  or  levy  on 
account  of  such  unauthorized  and  void  subscriptions. — Clay  and 
othere  vt,  Nicholas  County  Courts  ^c 154 

2.  A  sheriff,  who  collected  money  by  illegal  taxation  on  a  Toid  subscrip- 

tion to  turnpikes,  by  the  county  court,  holds  the  same  as  a  trust  fund 
for  the  benefit  of  (he  tax-payers  who  contributed  that  fund.  {See 
ease  next  preceding  this.) — Blair ^  ^c^  vs.  Carlisle  and  Jackstown 
Turnpike  Company « 167 

3.  An  order  of  the  county  court,  binding  a  child  as  an  apprentice,  should 

exhibit  the  /acts  required  by  law,  for  giving  jurisdiction  to  the  court. 
If  these  facts  are  not  stated  in  the  order,  it  is  void.  Small  vs.  Small^ 
2  Bush,  45;  Freeman  vs.  Strong,  ^c,  6  Dana,  283.) — Chaudet  vs. 
Stone 210 

4.  In  apprenticing  neg^o  or  mulatto  orphan  children,  it  is  the  duty  of  the 

county  court  under  the  act  of  February  16,  1866  {Myers'  Supplement, 
729),  to  give  the  preference  to  the  former  owner,  if  he  requests  it, 
provided  he  is  a  suitable  person. — Lamb,  Sfc,  vs.  Lamb 213 

5.  The  county  court  being  a  court  of  record,  can  only  speak  by  its  record, 

especially  in  the  absence  of  any  issue  by  the  pleadings  of  mistake  or 
fraud. — Fletcher,  ^c,  vs.  Leight,  Barrett  ^  Co. 303 

6.  The  approval  by  the  county  court  of  an  officer's  securities  must  appear 

of  record.  However  numerous  or  solvent  the  proposed  securities  may 
be,  this  does  not  make  the  proposed  bond  official,  nor  obligatory  until 
the  court  has  passed  its  judgment  of  approval;  indeed,  until  this,  it 
is  not  delivered  to  the  Commonwealth,  nor  can  be.  It  is  this  approval, 
by  the  tribunal  designated  by  law,  which  completes  its  execution  and 
delivery,  and  makes  it  obligatory. — lb 303 

7.  When  the  county  court  approves  the  proposed  names  and  individuals  as 

securities  in  a  bond,  and  directs  its  clerk  to  prepare  the  bond,  he  has 
no  more  authority  to  witness  and  accept  it  until  ail  the  named  securi- 
ties sign  it,  than  he  has  to  accept  it  without  the  principars  signature. 
If  he  may  waive  the  signature  of  one  security,  he  may  waive  more, 
until  all  are  waived. — lb 303 

8.  When  the  court  has  designated  certain  persons  and  approved  them  as 

sureties,  no  alteration  can  be  made  by  leaving  off  a  name  or  substi- 
tuting another  therefor.    The  bond  must  be  prepared  and  executed 
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COUNTY  COURTS— Continued. 

in  conformity  to  the  judgment  of  approval,  else  it  is  not  the  approTeid 
and  accepted  bond  by  the  court;  and  every  alteration  by  the  clerk, 
either  in  omitting  a  designated  party  or  substituting  another,  it 
wholly  unauthorized,  and  his  attestation  to  such  a  bond  of  no  valid- 
ity .—/6 * 303 

9.  When  the  principal  has  proposed  certain  names  as  bis  sureties,  and 

these  btive  been  approved  by  the  court,  each  of  the  sureties  as  he 
signs,  has  both  the  legal  and  moral  right  to  expect  and  rely  upon 
the  officers,  to  see  that  each  approved  party  shall  sign  it,  and  not 
regard  it  as  an  executed  and  delivered  obligation,  until  so  perfected. 
lb 303 

10.  County  courts  have  constitutional  power  to  remove  sheriff's  from  office 

for  failing  to  give  new  bonds  at  the  time  prescribed  by  the  court,  in  a 
proceeding  by  notice  and  motion  of  sureties'  as  authorized  by  law. 
(Stale  Constitution^  sec.  9,  art.  6,  and  tee.  19,  art.  8,  and  tec.  2,  chap, 
97;  Revised  Statutes^  2  Stanton^  396-7.) — Bartly  va.  Fraine,  ^e.  ..  376 

11.  No  power  or  authority  is  conferred  by  the  statute  on  the  county  court 

to  take  the  original  bond  from  the  sheriff  for  the  collection  of  the 
revenue,  at  any  other  terms  of  their  court  than  those  named  (January 
or  February  term),  and  no  option  is  given  to  the  sheriff;  but  if  he 
fails  to  execute  the  bond  at  one  or  the  other  of  the  terms  prescribed, 
his  office  shall  thereby  be  forfeited. —  Calloway ^  j-c,  vs.  Common- 
wealth   383 

12.  The  power  of  the  county  court  to  require  the  sheriff  to  execute  supple- 

mental bonds  at  other  terms  of  the  court,  after  having  executed  a  bond 
either  at  the  January  or  February  term  of  the  court,  either  for  the 
indemnity  of  his  sureties  or  that  of  the  Commonwealth,  cannot  h% 

questioned. — Ih. 383 

See  Official  Bonds,  post, 

COUNTY  JUDGE— 

1 .  The  office  of  postmaster  is  incompatible  with  the  office  of  county  judge. 

Uoglanvt,  Carpenter _ 89 

2.  Whatever  may  be  the  powers  of  the  county  judge  to  impose  fines  upon 

a  jailer  for  a  violation  of  the  rules  prescribed  by  the  county  court  for 
a  willful  neglect  of  official  duty,  an  indictment  is  a  proper  remedy 
provided  by  the  Constitution  {see,  36,  art.  4);  and  being  9o  provided, 
no  legislative  enactment  is  necessary  to  give  the  grand  jury  juri^ 
diction. 

NoTi  BY  Rbpobtbr. — This  case  overrules  Commonwealth  v$,  MitehM 
(3  Bushj  39),  so  far  as  it  is  inconsistent  with  the  opinion  in  this  caae. 
MeBride  vt.  Commonwealth .  331 


Digitized  by 


Google 


ri2  INDEX. 


Damages — Oedieations. 


DAMAGES— 

I.  The  penaltj  of  double  damages  denoaneed  hy  section  3,  article  1,  chap- 
ter 50,  Revised  Statates  (2  Siantony  49)^  against  anj  person  not  baring 
a  lawful  feLce,  wbo  shall,  in  any  mode,  hurt,  lame,  kill,  or  destroy 
any  cattle  which  may  bare  broken  o?er  or  through  said  fence  into  his 
inclosnre,  applies  to  one  who  nsed  and  controlled  the  premises,  whether 
he  weu  the  owner  or  not. — Jonee  w.  Hood 80 

1.  In  an  action  on  an  attachment  bond  to  recorer  expenses,  Jtc^  svch  ex- 
penses, and  such  only,  as  were  incurred  in  defending  tbe  attachment, 
can  be  recoTered.  If  part  of  the  expenses,  Ac.,  were  incurred  in  de« 
fending  the  attachment,  that  part  may  be  recoTered. — Johnt&n  vt. 
Farmeri  Bank  of  Kentucky 283 

3.  In  an  action  for  a  malicious  suit  and  attachment,  probable  cause  not  be- 

ing made  out,  the  plaintiff  is  entitled  to  recoTcr  damages  com4nensu« 
rate  with  the  injury. — lb, 383 

4.  On  the  dissolution  of  an  injunction  sued  out  by  an  executrix  for  her 

own  benefit  as  derisee,  the  judgment  for  damages  was  properly  ren- 
dered against  her  personally,  and  not  against  the  assets. — Ofud  ti^% 
v$,  Brwfford^  ^e - 413 

5.  <'JUKB  22d,  1868. 
"Mr.  Harris:  We,  the  trustees,  notify  yon  that  we  desire  you  to  dis- 
continue the  Forest  Bill  school,  from  the  fact  of  yonr  price  being  too 
high,  and  through  the  common  rumor  of  the  children. 

"Wh.  J.  Bbsobs, 
"EI.BA  Hill.'' 
Harris  was  employed  to  teach  four  months,  at  forty-five  dollars 
per  month,  by  tbe  district  trustees,  Willis,  Bergen,  and  Hill.  On  the 
receipt  of  the  above  notice,  after  leaching  about  three  weeks  faith- 
fblly  and  satisfactorily,  according  to  tbe  testimony,  Harris  retired 
from  the  school,  and  brought  this  action  of  tort  for  damages  for 
wrongful  ejection  from  tbe  school,  and  on  the  general  issue  recov- 
ered a  rerdict  of  the  jury  and  judgment  of  the  circuit  court,  for  one 
hundred  and  eighty  dollars  damages.  That  judgment  U  affirmed.  One 
hundred  and  eighty  dollars  was  full  pay  for  four  months.  In  this 
action  of  tort,  Willis  would  have  been  an  improper  party. — BiU  and 
Bergen  v$.  HarrU 450 

OTDIOATIONS— 

1.  It  was  fatally  erroneous  in  the  circuit  court  to  adjudge  a  conreyance  of 
an  acre  of  land  ^^for  church  pwrpotet^  and  for  school  pmrpotee"  when, 
in  the  writing  on  which  the  suit  for  the  conveyance  was  based,  the 
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DEDICATIONS— Continued. 

defendant  agreed  to  make  a  Tolnntarj  dedication  and  conreyance 
for  ekureh  purpotti  (mly, — Mc Daniel  vt.  Watsonj  fe. 234 

2.  If  the  congregation  to  whose  uses  the  defendant  agreed,  in  writing,  to 

make  a  voluntary  dedication  and  conveyance  of  one  acre  of  land,  on 
which  the  congregation  erected  a  church  building,  had  ceased  to 
use  and  occupy  the  same,  for  the  pnrposes  for  which  the  dedication 
was  made;  as  it  would  revert,  if  it  had  been  conveyed,  if  such  uses 
bad  failed  before  conveyance,  a/ortiorif  the  defendant  would  be  under 
no  obligation  to  convey. — lb 234 

3.  To  entitle  the  plaintiffs,  trustees  of  the  church,  to  whose  uses  the  de- 

fendant had  agreed,  in  writing,  to  make  a  voluntary  dedication  and 
conveyance  of  one  acre  of  land,  on  which  the  congregation  erected 
a  church  building,  to  a  judgment  for  the  conveyance  thereof,  they 
ought  to  have  alleged  in  their  petition  that  the  congregation  had 
used  and  occupied  the  church,  and  intended,  in  good  faith,  to  con- 
tinue to  use  and  occupy  the  same  for  the  purposes  intended.  Failing 
to  make  these  allegations,  the  demurrer  to  the  petition  should  have 
been  sustained. — lb 234 

DBEDS— 

1 .  Objections  to  authentications  may  be  answered  by  presumptions  result- 

ing from  lapse  of  time  and  otherwise. — Rutherford^ t  Keire  98,  Clark* $ 
htirn 27 

2.  Recitals  in  deeds  and  writings  are  not  evidence  when  assailed  as  fraud- 

ulent by  creditors. — Jarbot^  ^c,  vt.  Colvin,  ^c 70 

3.  When  land  is  purchased  by  parents  and  conveyed  to  their  minor  chil- 

dren, the  latter  are  mere  volunteers,  and  stand  in  no  more  favorable 
attitude  and  have  no  higher  equities  than  the  parents  would  have  had, 
if  the  land  had  been  conveyed  to  them. —  WorUy  vt.  Tuggle^  fc.  168 

4.  When,  by  mistake,  oversight,  or  fraud,  the  deed  or  written  memorial 

does  not  conform  to  the  real  contract  of  the  parties,  the  chancellor 
can  reform  the  deed  or  written  memorial  on  satisfactory  parol  evi- 
dence, and  then  enforce  a  specific  performance  according  to  the  real 
contract.  In  all  such  cases  if  the  mistake,  oversight,  or  fraud  is 
clearly  made  out  by  proof  entirely  satisfactory,  equity  will  reform 
the  contract  so  as  to  make  it  conformable  to  the  precise  intent  of  the 
parties,  and  then  enforce  it. — lb, 168 

6.     In  the  reformation  of  deeds,  the  just  rights  and  equities  of  third  and 
innocent  parties,   purchasers  for  a  valuable   consideration  without 
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notice,  are  not  to  be  disturbed;  for,  as  betweeo  vendor  and  ionocent 
remote  vendees,  the  loss  should  fall  on  the  one  who,  through  his  own 
negligence,  mnj,  to  some  extent,  be  regarded  as  the  author  of  the 
misfortune. — lb. 168 

6.  A  father  intending  to  convej  land  to  his  married  daughter  and  the  heirs 

of  her  body,  through  mistake  conveyed  it  to  her  husband  and  bis 
heirs.  This  deed  is  reformed  after  the  death  of  both  grantor  and 
grantee,  upon  clear  and  satisfactory  evidence. — Mattingly  ami  wife  m. 
Speakj  ^c 316 

7 .  To  authorize  the  chancellor  to  annul  or  modify  the  terms  of  a  convey- 

ance, or  other  written  instrument,  on  the  ground  of  mistake  as  to  its 
contents  or  legal  effect  when  executed,  suck  mistake  must  be  establish- 
ed, and  must  not  be  a  mere  injerenee^  from  the  weight  of  evidence. — lb.  316 

8.  Vendor,  by  a  writiug  for  a  valuable  consideration,  bound  himself  to  con- 

vey a  tract  of  land  to  the  vendee  ^^and  his  lawful  children."  At  the 
date  of  the  writing  the  vendee  had  three  children,  and  after  that  time 
three  more  were  born  to  him.  The  six  children  are  entitled  to  six 
sevenths  of  the  tract  of  land. —  Cessna,  ^c,  vs.  Cessna's  admW,  ^c^  616 

9.  "Children,"  when  inserted  in  a  conveyance,  or  a  bond  for  a  convey- 

ance, of  land,  M  a  word  of  purchase  and  not  of  limitation,  and  by  its 
insertion  in  the  bond  to  their  father,  as  there  were  children  then  in 
being,  they  were  parties  vendees,  just  as  much  as  if  they  had  been 
specially  named;  and  as  children  were  born  to  him,  after  the  date  of 
the  bond,  the  estate  would  open  up  to  them,  and  such  after-bom  chil- 
dren would  take  their  respective  shares. — lb 616 

10.  A  recital  in  a  deed  of  the  consideration  paid  for  land  may  be  evidence 

between  the  parties  to  the  deed,  but  it  is  no  evidence  of  the  fact 
between  the  grantees  and  third  parties,  and  strangers  to  the  transac- 
tion.—  Ooins  vs.  Allen,  Morton  J*  Co 608 

11 .  An  agent's  conveyance  is  not  voidable,  because  he  conveyed  land  of  his 

principal  by  a  less  extensive  warranty  than  the  power  might  have 
authorized. — McMillans  heirs  vs.  Hutcheson,  ^c 611 

12.  A  copy  of  a  deed  conveying  land  in  Kentucky,  which  was  made  in 

Philadelphia,  and  duly  acknowledged  before  and  certified  by  the 
mayor  of  that  city  in  1807,  and  which  was  duly  recorded  in  the 
clerk's  office  of  the  Court  of  Appeals  of  Kentucky  in  1819,  was  prop- 
erly admitted  as  evidence  in  the  circuit  court. — Patterson^  ^c,  vs. 
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13.  When  a  sale  and  conTejance  of  land  has  been  made  hj  an  agent  under 
a  genuine  power  of  attorney,  the  acknowledgment  of  which  was 
defective,  the  chancellor  should  compel  a  proper  conveyance,  unless 
there  should  be  other  sufficient  preventing  causes. —  CoUten'a  heirs  V8, 
Chaudet,  S^c 666 

DE  FA  CTO  OFFICERS— 

1.  Whilst  the  'acts  of  a  de  facto  officer  are  good  and  binding  as  to  third 
parties,  as  to  himself  they  are  null,  and  may  be  questioned  by  any 
kind  of  proceedings,  and  in  all  proceedings. — Hoglan  vt.  Carpen- 
ter   89 

DEPOSITIONS— 

1 .  A  deposition  being  commenced  in  presence  of  both  parties,  too  late  in 

the  day  to  be  completed,  the  witness  being  called  off  the  next  day, 
the  party  taking  on  the  first  day  notified  the  other  party  that  on  the 
next  day  he  would  take  another  deposition,  so  as  to  preserve  the 
right  to  adjourn  over  to  the  third  day  to  complete  the  first  deposi- 
tion. The  deposition  thus  completed  on  the  third  day  may  be  read 
as  evidence. — Jarboe^  ^c,  vs,  Colvin^  ^c 70 

2.  Exceptions  to  depositions  are  deemed  to  have  been  waived  when  the 

record  does  not  show  they  were  acted  on  by  the  circuit  court. — Pat- 
teriortf  ^c,  v$,  Hantel^  ifc, 654 

3.  Exceptions  to  depositions  having  been  once  filed  and  acted  on  by  the 

circuit  court,  it  properly /refused  to  permit  exceptions  for  the  same 
reasons  to  be  again  filed. — Lewit  v$.  WilUatM 678 

DESCENT  AND  DISTRIBUTION— 

1.  The  father  made  an  oral  contract  with  his  son  John,  whereby  he  agreed 
to  convey  to  John  his  homestead  tract  of  land,  in  consideration  of 
John's  living  with  him,  attending  to  his  business,  and  taking  care  of 
him  and  his  wife  during  their  lives.  Held — As  there  was  no  written 
memorial  of  the  contract,  John  could  not,  by  suit,  enforce  a  specific 
performance,  although  he  had  faithfully  complied  with  his  part  of  the 
contract;  but  he  has  a  resisting  equity  not  affected  by  the  statute  of 
frauds  and  perjuries.  For  his  services,  he  has  an  equitable  lien  on  the 
land,  and  cannot  justly  be  required  to  surrender  his  rightful  posses- 
sion until  he  shall  have  been  indemnified.  Before  decreeing  dispos- 
session and  distribution  of  the  homestead  tract  of  land,  the  circuit 
court  ought,  through  its  commissioner,  to  have  ascertained  the  value 
of  John's  services  in  his  care  and  support  of  bis  father  and  mother, 
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DESCENT  AND  DISTRIBUTION— Continued. 

and  of  attention  to  his  father's  affairs^  orer  and  abore  his  (Joba's) 
own  maintenance;  and,  after  soch  finding,  John  should  be  protected 
in  the  possession  until  the  amount  assessed  shall  have  been  paid. 
Speer$,  ^c,  V9.  SewtU,  ^e. 239 

t.  When  an  administrator  fails  to  make  a  settlement,  as  required  by  law, 
in  a  snit  against  him  by  the  heirs  for  a  settlement  and  distribution, 
he  is  not  entitled  to  a  judgment  for  costs  agraiost  them. — RarudeUf 
ic,,va,  Threlkeld'a  admW 34? 

3.  In  a  suit  against  them  to  subject  assets  descended  to  several  heirs,  it 
was  error  to  render  a  joint  judgment  against  them.  The  circuit  court 
should  have  ascertained  the  amount  each  heir  had  received  by  descent, 
and  a  several  judgment  should  have  been  rendered  against  each  one 
for  an  amount  not  exceeding  the  amount  so  received,  and  not  exceed- 
ing the  amount  to  which  the  plaintiff  was  entitled.  On  the  trial  of 
this  issue  the  heirs  are  personally  responsible  for  the  costs,  when  judg- 
ment is  rendered  against  them. — lb. ~ 347 

DEVISES  AND  DEVISEES— 

1.  Testator  devised  that  the  residue  of  his  estate  should  be  equally  dirided 

between  his  children,  individualized  by  their  refpective  names,  and  his 
grandchildren  by  a  deceased  daughter,  designating  them  aUo  by  (heir 
name%.  For  equalization  among  each  and  all  of  bis  devisees  alike, 
without  any  discrimination,  the  testator  bequeathed  to  each  of  his 
two  grandchildren  special  legacies  the  same  as  he  had  given  to  each 
of  his  children.  Held — That  under  this  will,  each  of  the  grand- 
children took  the  same  as  a  child;  that  children  and  grandcfaildren 
must  be  understood  as  used  for  identifying  the  persons  specially 
named,  and  not  for  qualifying  the  interest  of  each  grandchild  more 
than  that  of  each  child. —  WilU^  ^c,  va.  Ntvton^  ^c 151 

2.  "I  give  to  my  wife    •    •    •    as  much  of  the  remainder  of  my  estate, 

after  my  debts  ia  paid,  *  *  *  as  will  be  sufficient  for  her  support 
during  life;  and  the  balance  of  my  estate,  both  real  and  personal  and 
mixed,  I  will  to  my  daughter  •  ♦  •  and  her  children.  •  ♦  • 
I  authorize  and  empower  my  executrix  and  executor  to  sell  and  con- 
vey whatever  property,  either  real  or  mixed,  they  may  think  best,  to 
pay  my  debts,  except  my  interest  in  my  brother  John's  estate;  ♦  • 
that  I  wish  to  stand  undisposed  of  for  the  bene6t  of  my  daughter 
*  ♦  ♦  and  her  children."  •  •  •  ffeld—Tht  residue  of  the 
estate  having  been  diaposed  of  to  pay  debts,  the  widow  was  entitled 
to  her  support  during  life  out  of  the  rental  of  the  interest  of  the  tes- 
tator in  his  brother  John's  estate,  which  was  not  sold  to  pay  debts. 
McCaalandva,  Martin,  ^c, ^ 198 
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DEVISES  AND  DEVISEES— Con  tinned. 

3.  Lkgaoies  ''  to  be  paid  by  my  executor  tcith  <u  little  delay  <u  practieabUJ* — 

Legatees,  having  resisted  the  establishment  of  the  will  by  a  pro- 
tracted litigation,  are  not  entitled  to  interest  on  their  legacies  from 
one  year  after  testator  s  death  {Rev.  Stat^  see,  2,  art.  2,  chap.  46,  2 
Stant^  2);  as  it  did  not  appear  that  the  executor  had  either  used 
or  loaned  the  money,  bnt  held  it  readj  to  discharge  the  legacies,  the 
legatees  are  entitled  to  interest  onlj  from  the  establishment  of  the 
will. —  Commonwealth  for  we  of  Johnson^  ^c,  iw.  Lillard'e  exW 398 

4.  The  right  of  a  creditor  of  a  decedent  to  sue  his  heirs  or  deviseee^in 

equity,  is  expressly  conferred  by  the  Revised  Statutes.     (See,  10, 

chap.  40.) — Joknaotif  ^c,  m.  Belt 406 

ft.  The  provision  of  section  473  of  the  Civil  Code,  which  requires  a  demand, 
of  the  debt  claimed,  before  an  action  shall  be  brought  against  a  per- 
sonal representative,  is  restricted  in  Its  application  to  actions  against 
personal  representatives.  A  failure  to  make,  such  demand,  is  not  an 
availiible  ground  for  dismissing  an  action  against  the  heirs  or  dev- 
isees of  a  decedent. — lb, 405 

mVORCE  AND  ALIMONY— 

1,  Daring  the  pendency  of  a  snit  for  a  divorce  by  the  wife,  who  has  aban- 
doned her  husband,  whether  she  is  entitled,  pendente  lite,  to  an  allow- 
ance against  him  for  the  maintenance  of  herself  and  child,  essentially 
depends  on  the  reasonableness  or  unreasonableness  of  her  abandon- 
ment and  refusal  to  return.  But  as  this  can  only  be  decided,  on  the 
final  hearing,  some  allowance  in  the  meantime  may  be  proper. —  Ora^ 
vena  vs.  Cfravene . 485 

t.  The  annual  income  of  the  husband  appears  to  be  about  one  thousand 
dollars  for  the  support  of  himself  and  two  children.  In  the  suit  of 
his  wife  for  a  divorce^  a  pendente  Ute  allowance  and  charge  against 
him  of  seven  hundred  dollars  for  the  maintenance  of  herself  and 
child,  a  year,  is  unreasonable  and  exorbitant.  The  maximum  shown 
by  the  evidence  to  be  needful  was  five  hundred  dollars.  The  allow- 
ance is  reduced  to  that  sum. — lb 436 

8.  Compensation  to  the  wife's  counsel  in  her  snit  for  divorce  is  an  ulterior 
question,  which  cannot  be  provided  for,  pendente  Ute,  and  should  not 
be  anticipated  in  making  temporary  provision  for  her  support,  for 
which  alone  the  statute  authorizes  any  such  allowance. — lb, 435 

4.  A  circuit  court  is  authorised  to  decree  a  separation  or  divorce  from  bed- 
and  board  for  any  such  cause  as  it  may,  in  its  discretion,  deem  suffi- 
cient. This  discretion  is  not  arbitrary  or  unlimited,  but  a  sound  legal 
discretion,  and  only  to  be  exercised  for  such  causes  as  may  be  deemed 
sufficient  when  considered  with  a  just  and  reasonable  regard  to  the 
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DITORCE  AND  ALIMONY— Continued. 

legal  rights  and  obligations  of  both  parties.  {Revi$ed  Statutei^  $ee, 
6,  art.  3,  chap.  4Y,  2  Stanton^  20.)-^Shrock  vt.  Shrock 682 

6.  The  allegations  of  the  wife  that  her  husband,  "in  a  fit  of  anger ^  drove 
her  away,  and  told  her  to  take  her  things  and  leave,  which  the  did"  and 
other  reprehensible  conduct  upon  his  part,  as  inducing  causes  of  un- 
happy relations  between  them,  resulting  in  her  separation  from  him, 
were,  by  order  of  the  court,  erroneously  stricken  out  of  her  petitUm 
for  a  divorce  from  bed  and  board  and  alimony.  These  allegations 
are  held  to  be  suflScient,  if  true,  to  entitle  the  plaintifiT  to  the  relief 
sought. — Ih 682 

6.  Although  no  legal  cause  of  divorce  exists,  the  right  to  a  decree  of  sepa- 
ration and  alimony,  which  the  law  afforded  to  the  wife  before  the 
adoption  of  the  Revised  Statutes,  are  not  impaired,  but  recognized  by 
section  6,  article  3,  chapter  47,  Revised  Statutes  (2  Stanton^  20). 
Ih 682 

DOGS— 

1 .  If  a  dog  is  found  roaming  on  a  neighbor's  premises  without  the  presence 
of  bis  owner  or  keeper,  whatever  and  however  innocent  may  be  the 
temptation  of  the  dog,  his  life  is  forfeited  if  the  owner  of  the  prem- 
ises on  which  he  is  found  exacts  the  penalty,  and  chooses  to  execute 
the  sentence.  (Act  of  January  31,  1865,  Myers^  Supplement,  189.) 
Bradford  vs.  McKxbhen 645 

DOWER— 

1.  A  widow  is  entitled  to  dower,  as  legatee  by  implication,  in  the  life 

estate  which  was  devised  to  her  husband,  with  remainder  at  his 
death,  to  pass  by  the  law  of  descents  to  his  descendants. — Jacob  vs. 
Jacob,  ^c 110 

2.  The  right  of  a  wife  to  relinquish  a  jointure  and  claim  dower  in  her 

husband's  estate  within  twelve  months  after  his  death,  as  provided  in 
section  7,  chapter  47,  Revised  Statutes  (2  Stant.^  26),  does  not  em- 
brace articles,  contracts,  and  jointures  entered  into  between  separated 
husband  and  wife,  to  settle  existing  causes  of  litigation,  and  peacea- 
bly accomplish  by  private  contract  what  could  be  obtained  by  a  costly 
and  vexatious  litigation. — Loud  vs.  Loudj  ^c 453 

BLECTION— 

1 .  A  certificate  of  election,  or  even  a  commission,  is  not  prima  facie  evi- 

dence of  eligibility  to  the  office. — Hoglan  vs.  Carpenter 89 

2.  A  tie  vote  for  two  candidates  for  the  office  of  town  marshal  of  the 

town  of  Princeton,  having  been  received  at  an  election  for   town 
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offlcerS)  under  the  special  statute,  which  neither  required  nor  author- 
ized the  examiners  to  do  more  than  to  examine  the  polls  and  report 
the  legal  number  of  votes  cast  for  each  candidate,  said  board  of 
examiners  had  no  right  to  decide  bj  casting  lots.  Such  a  decision 
would  be  illegal  and  void,  and  cannot  be  compelled  by  mandamus. 
Hammock  vs,  Bamet^  ^c, 390 

3.  The  genera]  law  regulating  the  examining  boards  in  State,  district,  and 
county  elections,  and  requiring  them  to  cast  lots  in  CMses  of  tie  TOtes, 
does  not  embrace  town  elections  under  special  statutes  for  town 
officers.'  The  circuit  court  properly  refused  a  mandamus  against 
the  board  of  examiners  to  compel  them  to  decide  by  casting  lots 
between  two  candidates  having  an  equal  number  of  rotes  for  the 
office  of  town  marshal  of  the  town  of  Princeton. — lb 390 

EMANCIPATION  OP  SLAVERY— 

1.  The  owners  of  slaves,  who  voluntarily  put  them  in  the  Federal  army  as 

substitutes  in  1864,  thereby  waived  their  right  to  compensation  for 
their  value,  and  emancipated  them  by  their  own  acts. — Payne,  j*<;., 
V8.  Richardson 207 

2.  Slaves,  voluntarily  put  in  the  Federal  army  in  1864,  as  substitutes,  by 

their  owners,  thereby  became  free  and  able  to  contract. — lb 207 

3.  The  hirer  of  a  slave  for  a  term  which  had  not  expired  on  the  18th  day 

of  December,  1865,  when  the  Constitutional  Amendment  abolishing 
slavery  was  declared  adopted,  is  entitled  to  an  abatement,  pro  tanto, 
of  the  promised  price. — Mundy  vs,  Robinson 342 

4.  Hiring  implies  a  warranty  of  title;  consequently,  should  the  title  fa'l 

from  any  legal  cause,  by  either  an  eviction  by  superior  title,  or  au- 
thorized act  of  the  government,  then  there  is  so  far,  a  failure  of  con- 
sideration, and  the  bailee  or  hirer  will  be  entitled  to  a  pro  tanto 
abatement — lb 342 

5.  Old  and  infirm  slaves  having  been  sold  to  the  lowest  bidder — that  is,  to 

the  one  who  would  agree  to  provide  for  them,  and  bury  them  plainly 
and  decently,  for  the  least  sum — to  be  paid  out  of  the  estate  of  their 
owner;  being  deprived  of  any  control  over  them  by  the  adoption  of 
the  Constitutional  Amendment  abolishing  slavery,  the  purchaser  was 
thereby  released  from  his  obligation  to  support  and  bury  them,  and 
they  became  a  charge  upon  public  charity. — Farmers*  Bank  of  Ken- 
tucky vs.  Johnson,  ^c . 411 

6.  Testator,  a  free  man  of  color  at  the  time  he  made  and  published  hi» 

will,  previous  to  the  year  1859,  had  a  free  wife  and  three  sons;  two 
of  them  free,  one  a  slave.    He  devised  to  his  two  free  sons  two  lots 
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in  Louisville,  giving  bit  wife  a  life  estate  in  one  of  theniy  and  to  ber 
and  said  two  free  sons  his  houaebold  and  kitchen  furniture,  and  made 
no  disposition  of  his  other  personal  property.  The  slave  son  was 
emancipated  before  the  death  of  his  father  in  1865.  Ileld — That, 
though  incapable  of  taking  at  the  poblication  of  the  will,  the  eman- 
cipated son  being  free  at  the  death  of  bis  father,  bad  a  descendible 
and  distributable  interest  in  his  estate  equal  to  his  brothers,  and  that 
he  should  be  equalized  with  them  out  of  the  undisposed  of  personalty 
before  they  should  be  allowed  any  part  thereof,  as  provided  by  ««e- 
Hon  17,  chapter  30,  Reviatd  Statutes  (1  Stanton,  42^),-^MiUer  v8. 
Miller,  #c 482 

ESTOPPEL— 

1.  A  forthcoming  bond  executed  by  a  third  party,  recited  "i<  beiriff  the 

property  of^  the  execution  d^endani.  This  recital  is  an  admissioD 
that  the  execution  defendant  was  the  owner  of  the  property,  and 
aa  the  bond  suspended  the  sale  by  the  sheriff  and  prevented  a  levy 
on  any  other  property,  the  admission,  without  any  proof  of  fraud  or 
mistake,  roust  be  deemed  as  an  estoppel  against  any  claim  or  proof 
that  such  third  party  was  the  owner  of  the  property. — Sparke  va, 
Shropshire 650 

2.  If  one  of  the  parties  to  a  bill  negotiate  it  with  a  forged  indorsement, 

in  the  name  of  the  payee,  he  must  be  understood,  as  aiBrmiog,  that  (he 
indorsement,  is  in  the  handwriting  of  the  payee,  or  written  by  his 
order,  and  is  estopped  from  denying  the  genuineness  of  the  indorse- 
ment, or  setting  up  the  forgery  in  defense  of  an  action  by  the  holder. 
(Story  on  Bills,  see.  225;  Hartsman  vs.  ffenshaw,  fc,  11  Howard, 
177.) — Bwrgess  vs.  Northern  Bank  of  Kentucky 600 

EVIDENCE— 

1 .  Objections  to  authentications  may  be  answered  by  presumptions  result- 

ing from  lapse  of  time  and  otherwise. — Rutherford's  heirs  vs.  Clark's 
heirs 27 

2.  When  proof  of  heirship  is  as  precise  and  satisfactory  as  so  long  a  lapse 

of  time,  and  the  number  of  claimants,  would  reasonably  enable  such* 
parties  to  obtain  in  any  case,  the  law  requires  no  more. — lb 27 

3.  The  declaration  of  parties,  if  deceased,  that  thej  were  married,  provided 

they  were  made,  ante  litem  motam,  are  admissible  of  the  fact  declari'd. 
Such  declarations  made  by  parents  in  life  are  admissible  as  evidence 
to  establish  the  legitimacy  of  their  issue.  (  Ooodnighi  vs.  Moss,  Cowp., 
691,  and  cases  cited.) — DanneUi,  fe.,  vs.  DannelWs  admW..^^ •_    61 
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EVIDEXCB— Continued. 

4.  The  law  is  unwilling  to  bastardize  children,  and  throws  the  proof  on  th« 
party  who  alleges  illegitimacy,  and  in  the  absence  of  evidence  to  the 
contrary  a  child  eo  nomine  is  therefore  legitimate.  (2  JJojg  C.  R.^ 
197;  4  Eng.  Ecel,  R.;  13  Km.,  145;  23  N.  F.,  107.)— /6 _     51 

6.  The  presumption  of  legitimacy  is  not  lightly  repelled  by  n  mere  balance 
of  probabilities;  the  evidence  for  repelling  it  must  be  strong,  satisfac- 
tory, and  conclusive. — lb. . 61 

6.  Land   purchased   at   a   decretal   sale    having    boen    conveyed   to  the 

purchaser,  the  assignment  of  the  certificate  of  purchase^  dated  anterior 
to  the  conveyance  to  a  third  party,  of  itself,  is  no  evidence  as  td 
persons  not  parties  to  the  assignment  when  assailed  as  fraudulent  by 
creditors. — Jarhoe^  ^c,  t;*.  Culvin,  Jfe 70 

7.  Recitals  in  deeds  and  writings  are  not  evidence  when  assttiled  as  fraud- 

ulent by  creditors. — lb, 7f 

8.  A  witness  having  the  same  character  of  action  against  the  same  defend- 

ant, is  not  disqualified  as  a  witness  for  the  plaintiff;  his  similarity  of 
interest  would  only  go  to  the  credibility  of  the  witness. — lb 70 

9.  A  certificate  of  election,  or  even  a  commission,  is  not  prima  facie  eyl- 

dencc  of  eligibility  to  the  office — Hoglan  v».  Carpenter 89 

10.  A  denial  in  an  answer,  which  is  not  such  us  the  Code  requires,  dispenses 

with  extraneous  proof. — Moonuan  vs.  Beauchamp « 145 

11.  An  affirmative  allegation  in  an  answer,  that  the  lien  attempted  to  be 

enforced  by  the  plaintiff,  had  been  waived,  is  not  of  itself  proof  of 
such  alleged  waiver. — lb. 145 

12.  The  evidence  of  the  draftsman  alone,  since  the  adoption  of  the  Civil 

Code,  is  sufficient  to  establish  the  allegation  of  mistake^  thou&{h  denied 
in  the  answer.     {Civil  Code^  sec.  142  ) —  Worley  w.  Tuggle,  ^e 169 

13.  The  rule  which  required  two  witnesses  or  one  witness,  and  strong  cor- 

roborating circumstances,  to  overcome  a  denial  in  an  answer  in  chaa- 
eery,  has  been  changed  by  the  Civil  Code,  section  142.  (Atbro  vs, 
Ijawtcn,  n  JS.  ifon.,  644;  Endera  va»  WiUiamM^  1  Meteal/e^  3.')4~5.) 
lb — - 168 

14.  A  memorandum  made  by  a  clerk  iii  a  bank  was  read  without  objection 

after  his  death  as  evidence  in  this  case,  showing  that  he  had  deliver- 
ed a  notice  of  protest  at  the  residence  of  the  iudorser,  by  leaving  it 
with  bis  daughter.  It  is  not  decided  whether  said  memorandum 
OBgbt  i9  have  been  admitted  as  evidence  or  not,  if  it  bad  been  ob- 
jected to. — Bank  rf  Kentuekg  m.  X7im^fi...«. .^  294 

VOL.  IV — 46 
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16.  A  stockholder  in  a  bank  is  a  competent  witness  for  the  bank  {GvU 
Codty  tec.  675;  Covington  and  Lex,  R,  R,  Co.  vs.  Tngks^  \h  B.  Mon.^ 
641;  Lackey  vs.  Richmond  and  Lancaster  T.  P.  R.  Co.^  17  B.  Mon., 
48);  and  however  the  interest  of  the  witness  might  be  regarded  as 
affecting  his  credit;  in  this  case  the  circuit  court  rightly  overruled 
the  exception  to  his  deposition,  and  especially  so,  as  he  is  shown  to 
have  been  indemnified  against  loss,  by  the  result  of  the  suit,  by  the 
corporation  of  which  he  was  a  member. — Petitt  ^  Co.  vs.  First  Na- 
tional Bank  of  Memphis 334 

16.  A  recital  in  a  deed  of  the  consideration  paid  for  land  may  be  evidence 

between  the  parties  to  the  deed,  but  it  is  no  evidence  of  the  fact 
between  the  grantees  and  third  parties,  and  strangers  to  the  transac- 
tion.—  Ooins  vs.  Allenj  Morton  ^  Co 608 

17.  A  copy  of  a  deed  conveying  land  in  Kentucky,  which  was  made  in 

Philadelphia,  and  duly  acknowledged  before  and  certified  by  the 
mayor  of  that  city  in  1807,  and  which  was  duly  recorded  in  the 
clerk's  office  of  the  Court  of  Appeals  of  Kentucky  in  1819,  was  prop- 
erly admitted  as  evidence  in  the  circuit  court. — Patterson^  j-c,  rf. 
Hanselj  Jfc 654 

18.  The  jury  undoubtedly  have  the  right  in  ejectment,  as  in  other  cases,  to 

weigh  probabilities  and  solve  doubts  as  to  matters  of  fact;  but  if,  in 
their  opinion,  the  preponderance  of  proof  or  of  rational  inference  as 
to  any  fact  on  which  the  title  depends,  be  not  on  the  side  of  the 
plaintiffs,  they  ought  not  to  find  for  them.  {Griffith  vs.  Dickens^  2  B. 
Mon.,  20.)— lb 654 

RXBCUTIONS— 

1.  A  sheriff  is  responsible,  when  he  has  an  execution  in  his  hands,  whether 

the  defendants  had  property  sufficient  to  pay  the  whole  debt  or  a  part 
of  it. —  Commonwealth /or  Tiffany  vs.  Hurlj  ^e 64 

2.  If  there  are  more  defendants  in  the  prior  executions  than  are  in  those 

subsequently  delivered,  it  would  be  the  duty  of  the  sheriff  to  make 
all  the  debts,  by  collecting  from  the  defendants  who  were  not  in  some 
of  the  executions,  if  he  could  do  so. — lb . 64 

3.  A  sheriff  is  not  responsible  for  failing  to  return  an  execution  to  the 

proper  office,  if  he  acts  in  obedience  to  the  orders  of  the  plaintiff;  bnt 
it  is  incumbent  on  him  to  make  out  his  defense  by  evidence.  A  letter 
of  the  execution  plaintiff's  attorney,  when  he  is  proven  to  be  such, 
would  be  eyidence  for  the  sheriff,  as  an  excuse  for  failing  to  return 
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4.  It  is  the  duty  of  a  sheriff,  when  he  levies  an  execution,  to  state  the  facts 

on  the  writ  and  sign  it. — lb a 64 

5.  If  a  sberifif  levies  an  execution  on  property  of  the  defendant,  and  after- 

wards permits  hioi  to  remove  or  dispose  of  it  in  such  way  as  to 
deprive  plaintiff  of  his  debt,  the  sheriff  and  his  sureties  are  liable, 
although  no  levy  was  indorsed  on  the  execution.  In  such  case  proof 
aliunde  would  be  admissible. — lb. . 64 

6.  Land  fraudulently  sold  by  executory  contract  before,  but  conveyed  after, 

the  levy  of  executions  thereon,  against  the  fraudulent  vendor,  was  sub^ 
jeet  to  sale  under  the  executions — the  sale  being  valid  and  maintainable, 
the  whole  title  passed  to  the  purchaser. — Daniel  vs,  McIIenry 277 

T.     Possession  of  land  acquired  after  the  levy  of  executions  thereon,  was  not 

adverse  to  the  purchaser  at  the  sale  under  the  executions,  because  the 

purchase,  and  the  rights  of  the  purchaser,  relate  back  to  the  levy. 

'  Nor  can  the  sale,  by  reason  of  such  possession,  be  regarded  as  cham- 

pertous. — lb, 277 

8.  A  sale  of  more  land  than  was  authorized  by  the  executions,  is  binding  on 

the  purchaser y  at  the  owner's  option ;  hut  such  sale  is  voidable^  at  the 
owner's  option.  The  owner  may,  therefore,  affirm  the  sale  or  waive 
an  avoidance,  or  by  his  conduct  become  estopped  from  urging  it 
Such  sale  is  not  absolutely  void,  but  may  be  avoided. — lb 277 

9.  In  this  case,  the  land  appears  to  have  been  sold  for  sixty-two  dollars 

more  than  was  authorized  by  the  executions,  the  execution  defendant 
having  acquiesced  in,  and  made  no  objection  to  the  sale  for  more 
than  a  year.  In  an  action  by  the  purchaser  against  the  fraudulent 
vendee  of  the  execution  defendant,  for  possession  of  the  land,  the  ei« 

,1^.  ecution  defendant  not  being  made  a  party,  and  no  objection  being 

made  in  the  circuit  court  to  the  sale,  or  title,  of  the  purchaser,  on 

\.  account  of  such  excess,  it  cannot,  for  the  first  time,  be  made  an  &vall- 
able  defense  in  the  Court  of  Appeals,  by  such  fraudulent  vendee. 
lb 277 

10.  Inadequacy  of  the  price  for  which  land  was  sold  under  executions, 
cannot  be  complained  of,  by  either  the  execution  defendant,  or  his 
fraudulent  vendee,  when  such  inadequacy  resulted  chiefly  from  their 
own  misconduct. — lb. - — 277 

11.  The  "act  regulating  the  sale  of  partnership  property  taken  in  execution 
for  the  separate  debt  of  one  of  the  partners/'  approved  February  12, 
1858  {fie/vised  Statutes^  2  Stanton^  513-14-15),  was  intended  to  pro- 
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Tide  only  for  sales  of  partnersbip  propertj,  and  did  not  contemplate 
sales  of  the  interest  of  a  joint  tenant  of  land. — Brown^  ^c,  vt.  Bw- 
detl,  ie 401 

•m 

15.  When  a  sale  of  personal  property,  npoo  which  an  execution  is  levied, 

has  been  suspended,  by  persons  not  defendants  in  the  execotion,  as 
provided  by  section  713  of  the  Civil  Code,  any  equitable  cause  can 
be  shown  airainst  jud>j;mcnt  on  such  bond,  in  wholci  or  any  pari 
thereof. —  Williama  vs.  Smith 540 

Id.  When  partnership  property  has  been  levied  on  to  satisfy  an  execntioo 
against  one  of  the  partner^)  a  settlement  of  the  partnership  should  be 
Diade,  and  only  the  interest  of  that  partner,  subjected  to  sale,  if  any 
interest  remains  to  him,  on  such  settlement. — lb 540 

14.  It  is  the  duty  of  the  sheriff  levying  on  joint  property,  to  satisfy  the 
separate  dfbt  of  one  of  the  owners,  first  to  notify  in  writing  the 
other  joint  owners,  and  if  they  full  to  give  the  officer  nrJice  of  their 
claim,  as  required  by  the  act  of  February  12,  1858  {Myers'  Code,  p. 
202),  he  may  then  proceed  to  advertise  and  sell  the  property  so  liTied 
npon.  If  the  other  Joint  owners  suspend  the  sale  by  execn'ing  bond 
as  authorised  by  section  7.13  of  the  Civil  Code,  this  will  be  deemed  aa 
a  waiver  (»f  the  notifications  prescribed  in  said  act,  and  the  cause  may 
be  finally  disposed  of  upon  equitable  principles. — lb. 540 

16.  A  forthcoming  bond  executed  by  a  third  party,  recited  "i7  being  Iks 

property  o/"  the  execution  defendant.  This  recital  is  an  admission 
that  the  execution  defendant  was  the  owner  of  the  property,  and 
as  the  bond  suspended  the  sale  by  the  sheriff  and  prevented  a  levy 
on  any  other  property,  the  admission,  without  any  proof  of  frand  or 
mistake,  must  be  deemed  as  an  estoppel  against  any  claim  or  proof 
that  such  third  parly  was  the  owner  of  the  properly. — Sparks  ©«, 
Shropshire 550 

16.  On  a  judgment  for  one  thousand  three  hundred  and  thirty-three  dollars 
and  tLirt3*-three  cents,  with  interest  from  December  25,  1869,  less  one 
hundred  dollars  paid  Junuary  14,  1860,  the  clerk  issued  an  execution 
for  the  full  amount  and  costs,  making  no  indorsement  of  the  one 
hundred  dollars'  credit  on  the  execution.  This  execution  was  levied 
upon  land,  which  was  sold  in  1863,  and  purchased  by  the  execution 
pl.iintiff  at  one  thousand  six  hundred  and  sixty-six  dollars  and  ninety 
cent:*,  which  about  covered  the  amount  of  the  execution  and  costs. 
The  sheriff  made  a  deed  for  the  land  September  13,  1865.  At  the 
March  term,  1867,  the  executiou  defendant  moved  the  court  to  quash 
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the  execution,  levy,  and  sale.  The  judgment  of  the  cjircuit  court,  over- 
ruling  that  motion,  it  reverted.    The  execution  was  not  authorized  by 

the  judgment. — Danie  vt.  Long^t  adm'x 674 

ft 
17.     The  qnnsbal  of  an  execution,  levy,  and  sale  of  land,  because  a  credit 
was  not  indorsed  on  the  execution,  leaves  the  judgmt,nt  in  fuU  force, 
and  the  pUintifT  may  take  out  another  execution. — Ih 674 

Id.  An  officer  transcended  his  authority  by  selling  a  horse  under  execution 
for  forty-six  dollars  and  five  cents,  and  taking  the  purchaser's  bond, 
payable  to  the  plaintiff,  for  the  whole  of  that  amount,  when  the  debt 
and  costs  did  not  amount  to  half  that  sum. — Carrington  vt,  Ilerrin^ 
ic 624 

19.  In  order  to  protect  himself  from  responsibility  by  taking  an  indemnify- 

ing bond,  the  officer  must  take  the  bond  before  the  sale  is  made,  and 
he  should  return  it  to  the  proper  office  whence  thj  execution  issued. 
(Civil  Code,  teet.  709,  710,  711.)  A  bond  taken  after  the  sale  does 
not  constitute  a  protection  to  the  officer,  if  he  were  otherwise  a 
trespasser. — Ih, 624 

20.  HoDSEKEEPBR. — Proof  that  a  man  with  a  family,  in  consequence  of  some 

domestic  difficulty,  bad  absented  himself  from  his  home,  and  was 
staying  at  the  house  of  a  sister,  when  his  horse,  his  only  work  beast, 
was  taken  under  an  execution,  is  not  sufficient  evidence,  that  he  had 
ceased  to  recognise  the  residence  of  his  wife  and  children  as  his  home. 
Ih ^ 624 

ai.  The  object  of  the  exemption  from  execution,  being  the  benefit  of  the 
family  of  a  debtor,  by  placing  certain  enumerated  articles  of  prop- 
erty beyond  the  reach  of  creditors,  the  provisions  of  the  statute  should 
be  fairly  and  liberally  construed  with  ref«  rence  to  its  object;  and  it 
would  do  violence  to  the  beneficent  object  of  the  law  to  so  construe 
it,  as  to  allow  a  mere  neglect  or  dereliction  of  duty,  on  the  part  of  the 
head  of  a  family,  even  if  it  be  a  temporary  abandonment  of  hi«  home, 
to  deprive  the  wife  and  children  of  the  rights  which  it  was  intended 
by  the  statute  to  secure  to  them. — Ih 624 

BXECDTION  SALES  OP  ENCUMBERED  PROPERTY— 
1 .  A  lien  for  purchate  money,  reserved  by  a  vendor  in  a  conveyance  to  his 
▼endt-e,  is  not  such  an  encumbrance  as  is  embraced  in,  and  provided 
for  by,  section  1,  article  15,  chapter  36,  Rerised  Statutes  (I  Stanton^ 
488),  regulating  sales  of  encumbered  property  under  execution. — Bon- 
durantwt,  Owent 662 
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2.  The  said  provisions  of  the  Revised  Statutes  regulatin^c  sales  of  encnm- 

bered  property  under  execution  do  not  apply  to  vmdor^s  liens  which 
were  not  created  by  '^  mortgage^  deed  of  trust,  or  other wite^'  after  the 
vendee  became  possessed  of  the  legal  title. — lb 662 

3.  The  vendee's  legal  title  to  land,  which  is  encumbered  by  a  lien  for  un- 

paid purchase  money  reserved  in  his  vendor's  conveyance,  is  subject 
to  levy  and  sale  under  execution  by  virtue  of  section  1,  article  13, 
Revised  Statutes  (I  Stanton,  482).— /6. 662 

4.  The  purchaser,  under  execution  sale  of  land  so  encumbered  by  a  ven- 

dor's lien,  acquires  all  the  title  of  the  execution  defendant  subject  to 
the  vendor's  lien;  and  in  case  the  land  sold  for  less  than  two  thirds 
of  its  valuation,  also  subject  to  the  right  of  redemption  within  one 
year.  The  purchaser  having  received  the  sheriff's  deed,  by  paying  off 
the  vendor's  lien,  becomes  possessed  of  the  absolute  title  to  the  land, 
and  the  execution  defendant  has  no  right  of  redemption  under  section 
1,  article  15,  chapter  36,  Revised  Statutes. 

So  far  as  this  case  is  inconsistent  with  ffinton  vs.  Mitchell,  ^c,  1  Du- 
vail,  382,  the  latter^s  overruled —  662 

EXECUTORS  AND  ADMINISTRATORS— 

1.  Power  to  sell  land  to  pay  debts  and  legacies  Is  peremptory  on  the  ex- 

ecutor, and  is,  in  no  sense,  a  directory  power. — Rutherford's  heirs  vs, 
Clark's  heirs 27 

2.  A  Virginia  executor,  under  a  will  probated  in  that  State,  has  no  power 

to  sell  lands  of  his  testator,  situated  in  Kentucky,  until  after  probate 
and  qualification  in  Kentucky.  Sales  of  lands  in  Kentucky  by  such 
executor,  before  probate  and  cppointment  or  qualification  in  this 
State,  are  void.— 76 27 

8.  The  statute  of  1810  authorized  an  administrator  de  bonis  non  to  exercise 
all  the  powers  of  the  original  executor. — lb 27 

4.  The  bond  of  an  administrator  executed  in  a  Kentucky  county  court  in 
1847,  is  not  void,  because  all  the  obligors  therein  were  residents  of 
Virginia.  As  there  was  no  law  prohibiting  it,  the  court  will  not 
adjudge  it  illegal. — lb 27 

6.  A  Virginia  executor,  without  power  to  sell,  had  no  power  to  lease  the 
lands  of  his  testator  situated  in  Kentucky,  otherwise  than  as  the 
agent  of  the  heirs  and  devisees;  and  tenants  under  his  leases  were, 
in  law,  their  tenants,  and  such  tenants  could  not  rightfully  or  availa- 
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biy  attorn  to  any  other  claimant  than  the  equitable  or  legal  rerer* 
sioner. — lb. 27 

6.  When  a  will  directs  a  sale  of  real  estate,  if  necessary  for  the  payment 

of  debts  or  legacies,  a  purchaser  at  any  such  sale  not  being  presumed 
to  know  the  condition  of  the  estate  or  the  extent  of  its  indebtednesi, 
or  of  its  assets,  should  be  protected  in  his  purchase  whenever  made  in 
good  faith,  without  notice,  actual  or  constructive,  of  the  latent  fact 
that  there  was  no  necessity  for  the  sale  and  consequent  want  of 
authority  to  make  it.  In  this  case  the  purchasers  are  presumed  to 
have  seen  the  will  and  to  have  had  reasons  to  apprehend  that  neither 
unpaid  debts  nor  legacies  required  the  sale  of  the  land,  and  the  sale 
and  conveyance  are  canceled  and  held  to  have  been  unauthorized  and 
eonetructively  fraudalenU — lb 27 

7.  Rutherford  died,  and  his  will  was  probated  in  Jefferson  county,  Yirginiay 

in  1805.  His  will  authorized  his  executor  to  sell  his  lands  in  Virginia 
and  Kentucky,  if  necessary,  to  supply  any  deficiency  in  his  personal 
assets  in  the  payment  of  his  debts  and  legacies.  By  a  settlement 
made  in  the  Virginia  court  in  1822,  it  appears  that  his  estate  was 
then  indebted  to  his  original  executor,  then  deceased,  nine  thousand 
dollars,  on  account  of  debts  and  legacies  paid  in  excess  of  asseti 
received.  In  1847,  the  then  administrator  de  bonis  non^  in  Virginia, 
had  the  will  probated  and  himself  appointed  administrator  in  Ken- 
tucky, and  the  same  year  conveyed  a  tract  of  land,  in  Laurel  county, 
for  a  very  inadequate  consideration.  Suit  of  Rutherford's  heirs  to 
cancel  and  set  aside  the  sale  and  conveyance,  was  dismissed  by  the 
circuit  court.  The  decision  of  the  circuit  court  is  reversed,  and  the 
sale  and  conveyance  held  to  be  unauthorized  and  constructively  fraud- 
ulent.—76 27 

8 .  **/  authorize  and  request  my  executors^'  to  sell  lands;  the  mere  authority  to 

sell  could  not  have  been  a  constructive  conversion,  but  the  superadded 
*^ request'^  was  mandatory;  such  request  is  synonymous  with  require^  or 
direct,  or  order.  Whatever  a  testator  expresses  as  his  will,  is  legatory; 
and  if  that  will  is  unqualified,  the  executors  have  no  right  to  refuse  its 
fulfillment. — Oreen  vs,  Johnson,  fc 164 

9.  A  request  to  executors  to  convert  certain  lands  into  money  is,  in  equity,  m 

conversion,  and  the  legatees  took  money  instead  of  land,  and  when  the 
legatee  died  childless,  without  electing  to  keep  the  land,  or  being 
competent  to  so  elect,  her  interest  in  the  unsold  land  was  not  realty 
but  personalty,  which  went  to  her  husband,  or  to  him  as  her  adminis- 
trator.—/6 164 
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EXECUTORS  AND  ADMINISTRATORS— Continntd. 

10.  When  aii  Adniinistrator  fails  to  make  a  seUlemeDt,  as  required  bj  law, 

in  a  suit  against  bim  by  the  heirs  for  a  settlement  and  distribution, 
be  is  not  entitled  to  a  judgment  for  costs  against  Ibem. — RantdeU, 
^c,  vt.  Threlkeldtadmr 34T 

11.  An  injunction  against  the  creditors  of  a  decedent,  cannot  be  sued  out 

more  than  tliree  years  after  the  qualification  of  the  personal  repre* 
sentative.     (Civil  Code,  tec.  472.) — Offui'9  nx  V9,  Brwf/ord,  4"c.-  413 

12.  On  the  dissolution  of  an  injunction  sued  out  by  an  executrix  for  her 

own  benefit  as  devisee,  the  judgment  for  damages  was  properly  ren- 
dered ugainst  her  personally,  and  not  against  the  assets. — Ih 413 

13.  In  an  action  by  a  personal  representatire,  a  set-oflT  rerified  by  affidarit, 

and  proved,  without  any  demand  for  the  payment  thereof,  may  be 
plead  by  the  defendant. — Millet  ^  Co.  vt.  Watkint*  adm'r 642 

14.  Testator,  who  resided  and  died  in  Virginia,  made  and  published  his 

will  in  181B,  and  in  1820  appended  to  it  the  following  codicil:  "All 
the  lands  I  bold  in  the  States  i»f  Kentucky,  Ohio,  and  Illinois,  shall 
be,  and  are  hereby,  eomtiiuted  a  fund  for  the  payment  of  my  debit;  and 
I  hereby  authorise  and  direct  my  executors  to  sell  and  dispose  of 
my  said  western  lands  in  such  manner,  and  upon  such  terms,  and  at 
Buch  times  as  they  shall  deem  most  advantageous,  and  to  apply  said 
western  lands  themselves,  or  the  proceeds  of  sale  thereof,  so  far  at 
necessary,  to  the  payment  of  my  debts.  If  any  balance  of  said  fnnd 
hereby  provided  for  the  payment  of  my  debts  shall  remain,  after  sat- 
isfaction thereof,  the  same  shall  be  distributed  as  in  the  residuary 
clause  of  my  will  above  directed."  Testator  nominated  three  exec- 
utors. The  surviving  and  only  acting  executor,  who  qualified  ai 
•uch  in  Kentucky,  in  1847,  by  c  written  power  of  attorney,  author- 
ized hid  agent  to  sell  the  lands  in  Kentucky,  which  were  embraced 
in  the  above  codicil.  In  1830  said  agent  sold  and  conveyed  certaia 
tracts  of  said  land.  In  1857,  the  heirs  of  the  testator  brought  soit 
Against  subsequent  vendees  in  possession  to  recover  the  lands  so  sold. 
This  suit  was  transferred  to  equity  on  motion  of  defendants.  Th$ 
eireuit  court  ditmitted  the  peUtion  qf  tmd  keirt,  and  tkat  Judgment  i$ 
affirmed.    Held— 

Firtt.  That  it  was  the  intention  of  tbe  testator  to  conrert  th« 
whole  of  this  land  into  money. 

Second,  That,  as  the  trust  was  confided  to  bis  executors,  the  title 
Tested  in  them,  just  as  if  it  had  really  been  converted;  for  in  equity, 
ibat  which  should  be  done  will  be  regarded  as  done,  and,  of  consa- 
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qaence,  the  trust  could  be  executed  by  tbe  eurvivinjr  executor.  Th« 
land  could  be  sold  and  conveyed  by  bim;  and  especially  as  our  stat- 
ute (1  Morekead  j*  Brown  n  StatuteSy  page  666)  full.**  authorized  the 
surviving  executor  to  sell  tbe  lauds  devised  to  be  sold. 

Third.  That  the  surviving  executor,  being  invested  with  the  title, 
and  the  right  to  sell  and  convey,  he  could  delegate  either  generally 
or  specially  his  own  authority,  and  that  bis  sale  by  his  authorized 
agent  was  as  effectual  as  if  made  by  himself. — CoUtent  heira  V9.  Chau- 

det,  ie 666 

See  Wills. 

EXEMPTION  FROM  EXECUTION— 

1.  UouSEKEEPEB. — Proof  that  a  man  with  a  family,  in  consequence  of  some 

domestic  difficulty,  had  absented  himself  from  his  home,  And  was 
staying  at  the  house  of  a  sister,  when  his  horse,  his  only  work  beast^ 
was  taken  under  an  execution,  is  not  sufficient  evidence,  that  he  had 
ceased  to  recognize  the  residence  of  his  wife  and  children  as  his  home. 
Carrington  vt.  Herrin^  i^e, 624 

2.  The  object  of  the  exemption  from  execution,  being  the  benefit  of  the 

family  of  a  debtor,  by  placing  certain  enumerated  articles  of  prop- 
erty beyond  the  reach  of  creditors,  the  provisions  of  tbe  statute  should 
be  fairly  and  liberally  construed  with  reference  to  its  object;  and  it 
would  do  violence  to  the  beneficent  object  of  the  law,  to  so  construe 
it,  as  to  allow  a  mere  neglect  or  dereliction  of  duty  on  the  pnrt  of  tbe 
bead  of  a  family,  even  if  it  be  a  temporary  abandonment  of  his  home, 
to  deprive  tbe  wife  and  children  of  the  rights  which  it  was  intended 
by  the  statute  to  secure  to  them. — lb, 624 

EXPECTANCIES,  SALES  OF— 

1.  *<I,  Philip  McBee,  having  consented  to  tbe  above  sale,  will,  at  my  death, 
give  as  much  land  to  Walter  McBee,  as  the  vendee  of  my  daughter 
Henrietta,  as  to  any  of  the  balance  of  my  children.  March  19, 1862." 
By  the  above  indorsement  on  bis  daughter's  written  contract  of  sale 
of  her  expectancy  in  his  land,  the  father  divested  himself  of  the  right 
of  disposing  of  the  designated  portion  of  his  land ;  and  although  be 
died  intestate,  the  purchaser  is  entitled  to  an  equal  interest  in  his 
land  by  virtue  of  his  said  contract. — McBee  vs.  Myere^  fc. 356 

EXTORTION  BY  MILITARY  FORCE— 

1 .  A  band  of  Federal  soldiers  arrested  Stout  and  took  him  to  Catlettsbnrg, 
where  be  was  released  on  condition  that  be  would  execute  his  notes 
to  tbe  owners  of  certaia  horses  impressed  by  Confederate  reemits  in 
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the  taking  of  which  he  bad  no  agency.  One  of  these  notes  was 
assigned  and  collected  by  military  daress.  The  judgment  of  the 
circuit  court  /or  rettiiution  against  the  assignor  and  assignee  of  the 
note  U  affirmed. —  Voiert  and  Parker  p».  Stout 572 

3.  Payment  of  a  note  extorted  by  toilitary  arrest  being  coerced  by  mili- 
tary duress,  the  law  implied  a  promise  to  make  restitution,  and  the 
assignor  and  assignee  are  jointly  liable  on  that  promise.  Altbongh 
they  had  no  agency  in  extorting  the  note  or  coercing  payment,  each 
of  them  was  apprised  of  the  want  of  a  raluable  or  legal  considera- 
tion.—76 672 

FEES  AND  FEE  BILLS— 

1.  Allowances  made  by  county  courts  to  jailers  for  fees  and  serrices  as 

such,  cannot  be  attached  in  the  hands  of  the  sheriff. —  Webb  vi.  Me- 
Cauley 8 

2.  Fees  and  allowances  to  jailers  being  necessary,  and  provided  by  law,  to 

enable  them  to  discharge  their  official  duties,  public  policy  will  not 
permit  a  creditor,  to  attach  these  fees  and  allowances,  in  the  bands  of 

the  sheriff.— 76 8 

8.  If  a  justice  of  the  peace  presides  at  more  than  one  examining  court  on 
the  same  day,  he  is  entitled  to  the  two  dollars  per  day  for  each  case, 
to  be  paid  out  of  the  Treasury.  (Revised  Statutt*^  Myera^  Supplement, 
155-6.) — Johnaon  v$.  Auditor 321 

FENCES— 

1.  The  penalty  of  double  damages  denounced  by  section  3,  article  1,  chap- 

ter 50,  Revised  Statutes  (^2  Stanton^  49),  against  any  person  not  hayiog 
a  lawful  fence,  who  shall,  in  any  mode,  hurt,  laroe«  kill,  or  destroy 
any  cattle  which  may  have  broken  over  or  through  said  fence  into 
his  inclosure,  applies  to  one  who  used  and  controlled  the  premises, 
whether  he  was  the  owner  or  not. — Jones  vs.  Hood 80 

2.  In  an  action  for  killing  a  mare  by  chasing  her  with  dogs  by  the  defend- 

ant, within  a  field  under  his  control,  not  inclosed  by  a  lawful  fence^ 
it  was  error  to  instruct  the  jury  that  the  defendant  was  not  liable  to 
damages^  \f  he  only  did  what  other  prudent  persons  miyht  have  done, 
lb - 80 

FORCIBLE  ENTRY  AND  DETAINER— 

1.  The  traverse  to  an  inquisition,  on  a  warrant  of  forcible  entry,  before  a 
justice,  is  required  to  be  filed  within  three  days  after  the  inquisition. 
If  not  filed  within  the  prescribed  time,  and  bond  for  an  appeal  is  exe- 
cotea,  it  cannot  be  filed  in  the  circuit  court,  nunc  pro  tune, — Bwreheli 
»s.  Blackburn »»^ ._. „— »«———.,-  563 
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2.  The  required  traverse  is  the  only  prescribed  mode  of  appealing,  and  is 

necessary  to  give  jurisdiction  to  the  circuit  court  to  retry  the  truth 
of  the  inquisition  held  before  the  justice  in  the  country.  The  recitals 
in  the  bond  might  be  presumptive  evideuce  of  the  filing  of  the 
traverse,  in  the  absence  of  any  opposing  factor  testimony. — lb. 553 

3.  Unless  the  traverse  is  filed  within  the  three  days,  the  justice  is  required 

to  enforce  his  judgment.  A  subsequent  traverse  would  not  suspend 
the  judgment,  nor  give  jurisdiction  to  the  circuit  court  to  try  the 
truth  of  the  inquisition. — Ih 653 

FRAUD  AND  FRAUDULENT  CONVEYANCES— 

1.'  The  fact  that,  for  a  few  years  before  his  death,  the  intestate,  who  was 
about  eighty  years  old,  had  occasional  fits  of  nervous  disturbance, 
which  required  some  guardian  care  of  himself  and  his  business  by 
an  affectionate  son,  is  altogether  insufficient,  against  a  multitude  of 
established  facts,  to  show  that  he  was  not  competent  to  dispose  of  his 
estate,  by  contract  and  conveyances,  rationally,  justly,  and  prudently. 
Speers^  ^c,  vs.  Sewellj  j'c. 239 

2.  Land  fraudulently  sold  by  executory  contract  before,  but  conveyed  after, 

the  levy  of  executions  thereon,  against  the  fraudulent  vendor,  tocu  sub- 
ject to  sale  under  the  executions — the  sale  being  valid  and  maintainable, 
the  whole  title  passed  to  the  purchaser.— J9am>2  vs.  McUenry 277 

3.  Inadequacy  of  the  price  for  which   land  was  sold  under  executions, 

cannot  be  complained  of,  by  either  the  execution  defendant,  or  his 
fraudulent  vendee,  when  such  inadequacy  resulted  chiefly  from  their 
own  misconduct. — lb 277 

4.  In  1864  a  bond  for  two  lots  was  assigned,  as  collateral  security,  and  in 

1866  the  assignor  sold  one  Of  the  lots  to  the  assignee,  in  payment  of 
bis  debt,  which  was  the  full  value  of  the  lot.  The  sale  of  1866  can- 
not be  successfully  assailed  as  fraudulent  under  the  act  of  1856,  by 
creditors  whose  debts  were  created  after  the  assignment  of  the  bond. 
If  any  preference  was  given,  it  was  given  by  the  assign n^ent  of  1864. 
Mundy  vs.  Mason^  ^c 839 

5.  The  purchaser  of  land  at  a  decretal  sale,  agreed  verbally  with  the  de- 

fendant owner,  that  he  would  become  the  purchaser,  in  order  to  avoid 
a  sacrifice,  and  that  all  legal  and  equitable  rights  which  he  might 
acquire  as  a  purchaser  should  operate  as  a  mortgage  to  secure  the 
repay meut  of  whatever  sums  he  might  have  to  pay;  and  that  the  de- 
fendant might  redeem  the  land  by  paying  the  sale  bondS,  or  by  re- 
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FRAUD  AND  FRAUDULENT  CONVEYANCES— Continued. 

funding  tl.e  amonot  the  purchaser  might  pay  thereon,  with  interesi, 
and  thus  avoid  the  sale,  or  become  entitled  to  a  reconveyance  of  the 
land.  The  defendant  paid  foar  hundred  dollars  on  the  purchaser's 
bonds.  The  purchaser  obtained  an  absolute  conrejance,  and  after- 
wards sold  and  conveyed  the  land  to  a  third  party,  who  had  notice  of 
the  agreement  above.  Held — That  the  purchaser  and  his  vendee 
with  notice,  held  the  title  thus  acquired,  in  trust  for  the  defendant 
debtor,  and  that  they  could  not  evict  him  from  the  possession  of  the 
land. 

That  the  acts  of  the  purchaser  in  obtaining  the  absolute  title 
and  selling  and  conveying  the  land  were  fraudulent;  and  that  parol 
evidence  was  competent  to  prove  the  contract  and  fr«ud. 

That  the  verbal  contract  to  make  the  purchase  and  hold  the  land 
for  the  benefit  of  the  defendant  debtor,  did  not  come  within  the 
statute  of  frauds.  (Langhorne  vt.  Payne,  14  B.  Man.^  624;  Martim 
v»,  Martin,  16  B.  Mon.j  8;  Miller  $  /uirt  V9.  AntU,  2  BuMh,  407; 
Thomas  vt.  McCormack,  9  Dana^  108.) — Green  vt,  BaU 686 

6.     Whatever  may  have  been  the  character  of  the  commerce  between  the 
agent  making  the  sale  of  the  land,  and  his  vendee,  in  making  the 
purchase,  the  innocent  vendees  of  the  latter,  in  good  faith,  for  valu- 
able consideration,  could  not  be  affected  thereby. —  ColtUn^t  keirt  vt. 
Chaudet,  ^e 666 

FRAUDS  AND  PERJURIES,  STATUTE  OP— 

1.  **This  is  to  certify  that  we,  James  W.  Overstreet  and  Franklin  W.  Rice, 
have  this  day  swapped  farms,  and  the  said  Overstreet  agrees  and 
binds  himself  to  pny  to  the  said  Rice  one  thousand  dollars  by  the 
first  day  of  March  next,  or  the  time  of  exchanging  places,  and  the 
balance,  sevt-n  hundred  dollars,  twelve  months  from  time  of  exchang- 
ing places,  this  31st  December,  1866. 

**J.    W.    OVIRSTBIET, 

"F.  W.  RicB." 
The  parties  exchanged  possession  of  the  farms  February  21,  1867. 
Rice  sued  for  the  payment,  and  Overstreet  defended  upon  the  ground 
that  the  contract  was  not  enforceable,  Ac.  Held — That  this  instro^ 
ment  of  writing  does,  at  least,  evidence  a  contract  of  mutual  ex- 
change of  lands  in  pretenti;  and  though  it  were  not  enforceable 
within  itself,  unaided  by  extraneous  circumstances,  for  want  of  cer- 
tainty in  specifying  what  lands  were  exchanged,  yet,  when  the 
parties,  by  their  sttbeeqoent  acts,  have  rendered   this   oncertaintj 
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FRAUDS  AND  PERJURIES,  STATUTE  OF— Continued. 

Bure,  by  taking  postsession  and  confumniating  the  mntnal  exchange, 
it  is  too  late  for  either  partj,  to  say  there  is  do  memorandum  in 
writinj',  signed  by  the  party  to  be  charged;  and  especially  when  the 
Tendur  shows  that  he  is  both  able  and  willing  to  couvey,  the  vendee 
]D  possession,  shall  not  be  heard  to  set  up  such  a  defense. — Overstreet 
tw.  Rice 1 

J.  If  the  written  memorial  of  the  sale  of  lands  were  voidable  for  un- 
certainty when  first  executed,  this  impediment  may  be  removed  by 
the  subsequent  acts  of  both  parties. — lb 1 

3.  Courts  of  equity  will  enforce  a  specific  performance  of  a  contract  with- 

in the  statute  where  it  has  been  partly  executed;  for,  otherwise,  one 
parly  would  be  able  to  practice  a  fraud  upon  the  other,  which  was 
not  the  intention  cf  the  statute.  Great  caution  is  to  be  used  in  the 
determination  of  what  is  a  part  execution.  (1  Story*8  Equity  Jurit- 
prudence^  sec.  759,  et  seq.;  4  Bibb,  466;  3  Mon.^  445;  3  LitUUj  264.) 
lb 1 

4.  Ko  one  can  be  compelled  to  convey  lands  unless  the  sale  be  attested  bj 

a  writing.  When,  however,  a  contract  of  sale  is  so  attested,  though 
through  fra^d,  omission,  or  mistake,  the  real  sale,  as  made,  is  not  set 
forth,  the  current  of  American  auihorities  recognizes  the  power  and 
duty  of  the  chancellor,  to  reform  the  writing  and  enforce  it,  whea 
certainly  coming  within  the  provisions  of  the  statute  of  frauds  and 
perjuries;  but  when  not  coming  within  the  statute,  there  is  no  con- 
trariety of  adjudicated  authorities  in  England  or  America,  for  it  then 
falls  within  the  general  jurisdiction  of  the  chancellor,  to  correct,  for 
fraud,  omission,  or  mistake,  unqualified  by  the  statute,  and  justified 
by  the  same  exceptions  to  that  rule  of  evidence  which  recognizes 
written  as  higher  and  more  reliable  than  parol  testimony. —  Worley 
va.  Tuggle,  ic 168 

5.  If  the  debtor  is  not  released  by  the  agreement  of  another  party  to  pay 

his  debt,  such  agreement  is  within  the  statute,  and  a  writing  is  neces- 
sary; but — Day  V9,  Cloe,  ^e, 563 

6.  If  t^e  debtor  is  released,  by  the  agreement  of  another  party  to  pay  his 

debt,  such  agreement  of  (mother  party^  becomes  an  undertaking  to  pay 
his  own  debt,  and  is  not  within  the  statute,  and  it  is  not  necessary 
that  either  the  agreemeol  or  release,  should  be  in  writing. — 76...  563 
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FUTURE  CONTINGENT  INTERESTS,  SALES  OF— 

1 .  The  purchaser  of  real  estate  sold  under  a  decree  of  the  court,  as  pre- 
scribed by  the  act  of  Augwt  23,  1862,  entitled  '''An  act  authorizing 
the  tale  of  real  eetate  and  tlavee^  in  which  there  is  a  future  contingent 
intereet^^  (Myer'a  Sup.^  426),  by  complying  with  the  terms  of  the  sale 
prescribed  in  the  decree,  is  vested  with  all  the  title  of  the  present  and 
future,  or  contingent  claimants  to  said  real  estate. — O NtaX  vt.  Ban- 
non : 23 

3.  The  purchaser  of  real  estate,  told  under  a  decree  of  court  for  reinvest- 
ment, cannot  be  prejudiced  by  the  failure  of  the  court  to  provide  for 
the  securing  and  reinvestment  of  the  proceeds  of  th^  sale,  and  securing 
the  title  thus  acquired  to  all  who  may  be  interested  therein. — lb,    23 

GARNISHEE— 

1.  A  garnishee,  being  called  on  in  plaintiff's  petition  to  antwer  and  say 
what  amount  he  is  indebted  to  his  co-d^endant  against  whom  the 
plaintiff  hnd  a  return  of  ^^no  property ^^  the  garnishee  being  served 
with  a  summons,  and  failing  to  answer,  the  petition  is  taken  for  con- 
fessed; and,  on  his  allegation  of  indebtedness  in  a  specified  sum,  the 
plaintiff  is  entitled  to  judgment  for  that  amount  agninst  the  gar- 
nishee.    (Ct'pt/  Code^  sees.  248,  474.) — Bowenvs,  Emmerton^  #c.^  345 

GUARDIAN  AND  WARD— 

1 .  In  the  absence  of  a  statutory  guar:!llan,  the  public  guirdian  conld  take 

control  of  suits  which  be  might  find  pending  and  not  prosecuted  for 
the  want  of  a  statutory  guardian. — Marshall  vs.  Marshall 248 

2.  When  the  guardian  offered  to  file  an  amended  petition,  making  the 

necessary  allegations  and  the  proper  parties,  for  the  purpose  of  curing 
any  defects  in  the  proceedings  for  the  sale  of  his  ward's  land,  the  cir- 
cuit court  erred  by  sustaining  the  purchaser's  exceptions  to  the  sale, 
and  also  by  sustaining  a  demurrer  to  the  amended  petition  of  the 
guardian.  (Boyce  and  wife  vs.  Sinclair^  3  Bushy  264.) — Mahoney^  gd'n, 
vs.  McOee 627 

HOMESTEAD  EXEMPTION— 

1 .  The  right  of  exemption^  of  a  homestead^  under  the  act  of  February  10, 
1866  (Myers^  Supplement^  714),  depends  upon  the  present  and  actual 
purpose,  and  intention,  of  the  debtor  to  use  and  enjoy  the  property 
sought  to  be  exempted,  as  a  home  for  himself  and  family,  and  that 
right  does  not  exist  where  the  residence  of  the  debtor  and  bis  family 
is  permanently  located  elsewhere. — Brown,  Bro.  j*  Co,  vs.  Martin  i 
Co. 4T 
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H0ME3TEAD  EXEMPTION— Continued. 

2.  A  mortgage  upon  the  land,  and  actual  dwelling  and  borne,  of  tbe  mort- 

gagor, waiTes  his  rigbt  of  exemption  to  a  bomestead,  as  provided  in 
tbe  act  of  February  10,  1866  (Myers'  Supplement,  715),  unless  the 
land  and  liomestead  so  mortgaged  sbould  sell  so  as  to  pay  tbe  mort- 
gage debts,  and  still  leave  tbe  bomestead  or  its  equivalent  in  monej. 
Jarbot,  ^c,  vs.  Colviriy  Jfc, «.     70 

3.  Wben  tbe  actual  bomestead  is  mortgaged  and  sold,  tbe  mortgagor  is 

not  entitled  to  a  bomestead  in  bis  otber  lands,  as  against  bis  tben 
creditors. — lb. — 70 

4.  Tbe  bomestead  exemption  provided  for  bj  act  of  February  10,  1866 

{Myers*  Sup.,  714),  does  not  apply  to  debts  or  liabilities  created  or 
incurred  before  tbe  1st  day  of  June,  1866.  It  does  not  apply  to  a 
note  executed  after  tbat  date,  as  a  renewal  of  a  note  given  before 
tbat  date.  Tbe  renewal  of  a  note  is  not  a  satisfaction  of  a  debt, 
but  only  a  cbange  of  tbe  evidence  of  it.  (Loutry  vt,  Fieher,  2  Buth, 
70.) — Pryor,  ataignee,  ^c,  »».  Smith,  ^c. 379 

HUSBAND  AND  WIFE— 

1.  In  payment  for  tbe  wife's  lot,  sold  and  conveyed  by  tbe  busband  and 
wife,  tbe  purchaser  assigned  to  ber  a  note  for  eight  hundred  and  fifty 
dollars.  The  busband  afterwards,  without  objection  on  ber  part,  ap- 
propriated tbe  proceeds  of  tbe  note  to  the  improvement  of  a  lot  for 
which  be  held  tbe  title  bond  of  bis  vendor.  This  was  such  a  con- 
version  and  possession  of  the  proceeds  of  the  wife's  property  as  to  vest 
it  absolutely  in  the  husband,  and  render  it  liable  for  bis  debts,  even  in 
opposition  to  bis  wife's  claims  for  an  equitable  provision  for  herself 
and  children. —  Watson  vs.  Robertson 37 

t.  If  the  wife  have  a  chose  in  action  or  a  right  to  property  not  reduced  to 
possession,  and  which  cannot  be  reached  by  a  creditor  of  the  busband 
without  tbe  aid  of  a  court  of  equity,  the  chancellor  will  not  subject  it 
to  tbe  debt  of  tbe  creditor,  in  opposition  to  the  wife's  claim  to  have  a 
suitable  provision  made  for  herself  and  children;  yet,  when  it  has 
been  so  reduced  to  possession,  or  converted  by  tbe  busband  to  bis  use, 
and  especially  where  this  is  done  without  any  intention  of  making  tbe 
wife  ber  husband's  creditor,  or  otherwise  preserving  ber  individual 
rights,  tbe  court  will  not  interpose  to  provide  for  ber  to  tbe  exclusion 
of  tbe  claim  of  creditors.  ( Whitesides  vs.  Dorris  and  wife,  7  Dana, 
108 ;  Martin  vs.  Trigg,  ^c,  8  B.  Man.,  629;  Latimer  vs.  Glenn,  2  Bush, 
643.)-/J 37 
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HUSBAND  AND  WIFE-Continucd. 

3.  Hufband  and  wife  convejed  real  estate  to  a  tragtee  with  power  to  sell, 

to  secure  a  debt,  due  by  tbe  husband  to  the  wife,  and  to  hold  the  pro- 
ceeds of  the  srtle  for  the  separate  use  of  the  wife.  A  conveyance  of 
such  real  estate  by  tbe  trustee,  in  which  the  husband  and  wife  joined, 
passed  to  tiie  purchaser  an  indisputable  title.  {Bevited  Siatutet^  2 
StantoHy  32.) — Belknap  vt.  Martin 43 

4.  Tbe  mere  cohabitation  of  two  persons  of  different  sexes,  or  their  be- 

havior in  other  respects  as  husband  and  wife,  always  affords  an  infer- 
ence of  greater  or  less  strength  that  a  marriage  has  been  solemnized 
between  them.  Their  conduct  being  susceptible  of  two  opjiosite  ex- 
planations, courts  are  bound  to  assume  it  to  be  moral  rather  than  im- 
moral, and  credit  is  given  to  the  assertion  of  parties,  whether  express 
or  implied,  of  a  fact  peculiarly  within  their  own  knowledge. — Dan- 
neUif  ^-c,  vs,  DannelU't  adnir 51 

6.  By  the  laws  of  Kentucky  actual  marriage  and  subsequent  recognition 
would  legitimate  a  child  born  before  the  marriage. — lb 51 

6.  Whilst  under  the  statute  a  married  troman,  having  estate^  may  bind  herst\f 
for  necessaries,  it  is  essential  that  the  credit  originally,  should  be  given 
to  her,  and  not  alone  to  her  husband;  for  if  to  him  alone,  and  she 
afterwards  signs  a  note  with  him  therefor,  she  will  not  then  he  an 
original  debtor,  but  a  mere  surety,  and  her  property  cannot  be  sub- 
jected to  its  payment. — McMahon  vs,  Lewis 138 

t.  Husband  and  wife  conveyed  thirty-two  acres  of  her  land,  in  pjirt  pay 
for  three  hundred  and  forty  acres,  which  he  purchased,  and  which 
was  conveyed  to  the  husband.  Before  the  wife  agreed  to  join  in  the 
conveyance  of  her  land,  her  busiband  agreed,  verbally,  that  he  would 
indemnify  her  in  the  three  hundred  and  forty  acres,  and  she  was  also 
advised  that  he  would  hold  the  land  conveyed  to  him,  in  trust  for  her 
to  the  extent  of  the  price  of  her  thirty-two  acres.  Held  by  the 
court — That,  as  the  deeds  contained  no  reservation  in  her  fuvor,  one 
of  them  divested  her  of  her  title,  and  the  other  vested  in  her  hus- 
band the  land  he  purchased  in  pan  with  it.  These  tran«action8 
constituted  a  complete  conversion  and  reduction  of  her  estate  in  the 
land  by  her  husband  to  his  possession,  and  generally  when  this  is 
done  a  court  of  equity  will  not  interpose  to  provide  for  tbe  wife  to 
the  exclusion  of  the  claims  of  creditors,  and  also  that  no  trnM  re- 
sulted in  favor  of  the  wife.  (  Whitesides  vs,  Dorris  and  w/e,  7  DanOf 
108;  Martin  vs.   Triyy,  8  B,  Man.^  529;  Latimer  m.  Olenn,  2  Busk^ 
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HUSBAND  AND  WIFB— Continaed. 

543;  RefMed  StatHtu,  %eetum  22,  chapter  80,  2  SUmUm^  230.)— iVyor, 
tuiiffneCf  ^c^  vs.  Smith,  ^c, 37t 

8.  When  a  deed  of  trast,  vestiog  separate  property  in  a  married  womaii| 

expressly  authorizes  its  sabjection  by  her  creditors,  any  t>ne  of  her 
creditors  has  a  right  to  ayail  himself  of  that  liability  for  satisfying 
his  own  demand,  without  alleging  that  he  tras  the  only  creditor,  or 
making  other  creditors,  if  any,  parties. — Ooldburg  and  w\fe  v«.  DrO' 
belU 42t 

9.  A  married  woman  purchased  goods  and  ga^e  her  own  notes  for  the  price^ 

and  after  the  death  of  her  husband  refused  to  delirer  them  to  his 
administrator,  claiming  them  as  her  own  separate  property.  Held — 
That  if  she  intended  to  repudiate  the  contract  and  aroid  the  notes 
by  reason  of  her  coTerture,  which  she  could  do,  she  should  have  sur- 
rendered the  goods  to  her  vendors;  but  that,  by  refusing  to  deliver 
the  goods  to  the  administrator  of  her  husband,  she  rendered  herself 
liable  for  the  payment  of  their  value.  Judgment  of  the  chancellor 
against  her  for  the  price  agreed  upon,  and  interest  from  the  maturity 
of  the  notes,  is  aflSrmed.— /Tun^  vt.  Duvall,  Ketchum  j-  Co 438 

10.  After  the  wife  had  permanently  abandoned  her  husband  and  his  home| 

the  husband  and  wife,  together  with  a  third  party  as  her  trustee, 
entered  into  articles  of  separation,  which  was  duly  acknowledged  for 
record  by  the  husband,  and  also  by  the  wife  and  her  trustee.  In  these 
articles  it  was  recited  that  she  had  voluntarily  abandoned  him  ^^with^ 
out  legal  came  to  authorize  either  dower  or  alimony"  which  recital  was 
justified  by  the  evidence  in  the  case,  and  it  was  then  stipulated  thai 
he  should  pay  her  three  hundred  dollars,  and  furnish  her  with  a  brick 
bouse,  &c.,  &c.,  during  her  '*  chosen  isolation.*'  After  the  death  of  the 
husband,  without  devising  any  thing  to  her,  she  made  a  deed  of  release 
within  the  year,  as  provided  in  section  7,  chapter  47,  Revised  Statutes, 
and  asserted  her  claim  to  dower  in  his  estate.  The  Judgment  of  th4 
circuit  court  routing  dower  is  affirmed. — Loud  vs.  Loud,  ^c. —«  453 

11.  Articles  of  separation  being  entered  into  with  a  trustee  consenting  for 

the  wife,  in  which  the  husband  provides  for  her  as  well,  or  perhaps 
better,  than  the  court  would  compel  him,  in  consideration  cf  which 
she  relinquishes  right  of  dower  and  distribution  in  his  estate,  and 
the  parties  continue  to  act  upon  this  until  the  husband  dies,  it  is  too 
late  for  her  to  complain  or  seek  to  repudiate  the  provision  made  for 
her,  and  demand  dower  and  distribution.  See  opinion  for  on  extended 
recital  and  review  qf  authorities  on  questions  involved  in  this  ease, — lb,  453 
VOL.  IV— 47 
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HUSBAND  AND  WIFE— Continued. 

11.  Tbm ANT8  BT  TBI  Ektiritt. — A  conrejance  of  land  to  husband  and  wife 
and  their  heirs,  before  the  Revised  Statutes  took  effect,  as  at  common 
law,  constituted  an  estate  by  entireties,  which  neither  husband  nor 
wife  could  serer,  or  make  liable  for  debts  as  against  the  other.  Death 
terminates  the  title,  in  such  estates,  of  the  first  one  dying,  and  the 
surTiTor  acquires. no  new  or  additional  title  from  the  decedent,  but 
holds  the  entire  estate  under  and  by  virtue  of  the  original  conrey- 
ance. — EUioU^  ^c,  vt.  NiclioU^  ^e 502 

II.  In  couTeyances  of  land  to  husband  and  wife,  made  since  the  Reyiaed 
Statutes  took  effect,  as  therein  provided,  ^^unlea  a  right  by  turvivortkip 
M  exprettly  provided  for^  there  shall  be  no  right  to  the  entirety  by  mr- 
vivorthip  between  them^  but  they  shall  take  as  tenants  in  common,  and 
the  respective  moieties,  be  subject  to  curtesy  or  dower,  with  all  other 
incidents  to  such  a  tenancy."  (See,  14,  art,  4,  chap.  47,  Revited  Stat- 
ii<M,  2  Stanton,  27.)  This  change  in  the  rule  of  the  common  law  is 
not  retrospective,  and  does  not  apply  to  conveyances  made  before  the 
Revised  Statutes  took  effect— 76 602 

14.  As  the  entire  title  and  estate  was  vested  in  both  the  husband  and  the 
wife  as  tenants  by  entireties^  the  legislature  could  not  have  averted 
any  portion  of  the  title. — lb. 502 

16.  The  husband's  right  to  his  wife's  choses  in  action  accruing  to  her 
during  coverture,  is  contingent  and  merely  potential.  If  not  re- 
duced to  possession  during  his  life,  they  survive  to  the  wife,  sua 
jure. — Dunn  vs.  Lancaster 681 

M.  The  husband's  assignment  of  bis  wife's  choses  in  action,  is  noi,  per  «e, 
a  reduction  of  them  to  possession.  The  assignee  holds,  as  the  hus- 
band did,  subject  to  the  wife's  contingent  right  of  survivorship,  or  to 
an  equitable  settlement,  if  not  reduced  to  possession  before  his  death. 
{Story's  Equity  J  sees.  1411,  1412;  Perdew  vs.  Jackson,  I  RusseU, 
63-4 ;  Bruce  vs.  Dennison,  6  Ves.,  394 ;  Roper  on  Husband  and  Wife, 
609  to  522,  addenda  No.  3;  Pierce  vs.  Thomly,  2  Sim.  /?.,  167; 
Ellison  vs.  Elwyn,  13  Sim.,  309 ;  Uomer  vs.  Morton,  3  Russell s  R^ 
66;  Hord  vs.  Jlord,  ^c,  6  B.  Mon.^  84-5;  Lynn  vs.  Bradley,  ^c,  1 
MsU,  234.)— 76 - 581 

•It.  By  the  husband's  assignment  of  his  wife's  legacy,  the  assignee  took  the 
husband's  right,  and  acquired  no  more.  That  right  was  contingent, 
and  depended  on  the  reduction  of  the  legacy  to  possession  during  the 
husband's  life.  As  the  legacy,  payable  in  five  years,  was  not  due  and 
demandable  at  the  time  of  the  husband's  death,  there  was  no  such 
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reduction,  nor  could  hare  been,  unless  the  executor  had  anticipated 
the  time  of  payment  prescribed  by  the  testator,  which  be  rightfully 
refused  to  do.— /6. 681 

18.  The  coverture  of  the  wife  protects  her  from  the  legal  obligation  result- 

ing from  her  signature  to  her  husband's  assignment  of  her  legacy, 
which  was  in  the  hands  of  the  executor  of  her  father.  The  legacy 
not  being  due  or  demandable,  was  a  suspended  chose  in  action 
(Story' 8  Equity^  tee,  1413;  Hord  vt.  fford^  ^c,  5  B,  Mon,^  85,  and 
eoMet  therein  cited)^  subject  to  the  contingency  of  reduction  to  pos- 
session in  the  husband's  lifetime,  and  not  being  so  reduced,  it  sur- 
vived to  the  wife. — lb, ; 581 

19.  A  surviving  husband,  who  never  had  actual  seisin  during  the  life  of  his 

wife,  is  not  entitled  to  curtesy  in  her  lands.  At  her  death,  her  beirs- 
at-law  became  entitled  to  possession. —  Conner  and  wife  ve.  Downer^ 
^, 631 

INDEMNIFYING  BONDS— 

1.  In  order  to  protect  himself  from  responsibility  by  taking  an  indemnify- 
ing bond,  the  officer  must  take  the  bond  before  the  sale  is  made,  and 
he  should  return  it  to  the  proper  officer  whence  the  execution  issued. 
(Civil  Code,  tecs,  709,  710,  711.)  A  bond  taken  after  the  sale  does 
not  constitute  a  protection  to  the  officer,  if  he  were  otherwise  a 
trespasser. — Carrinyton  vs,  Herrin^  ^e. « 624 

INDICTMENT— 

1 .  The  grand  jury,  under  section  36,  article  4,  of  the  Constitution,  has 

jurisdiction  to  return  an  indictment  against  a  jailer  **/or  permittiny 
the  jail  to  become  eo  filthy  at  to  endanyer  the  con{fort,  healthy  and  lives 
qf  the  prieonere,'* — McBride  vt.  Commonwealth 331 

2.  An  order  of  the  court  abating  an  indictment  on  motion  of  the  Attorney 

for  the  Commonwealth,  although  superinduced  by  the  mistaken  belief 
that  the  defendant  was  dead,  was  a  termination  of  the  prosecution  on 
said  indictment,  and  it  could  not  be  reinstated  on  the  docket  as  a 
pending  indictment  against  such  defendant.  This  indictment  having 
been  reinstated  on  the  docket,  there  was  no  prosecution  pending 
against  the  defendant  Being  arrested,  the  defendant  was  not  legally 
in  custody,  charged  with  a  public  offense;  and  hairing  given  a  bail 
bond,  his  sureties  are  not  liable  for  his  non-appearance. — Henry  vt, 
Cf^mmonwealtk  ———-.•—.--— —-.———— —••————  427 
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INDICTMENT— Continued. 

3.  On  the  trial  of  an  indictment  for  keeping  a  "  tippling-hoose'*  In  tbe  citj  of 
LonisTille,  the  only  proof  before  the  jnrj  was,  that  spiritnoits  liquort 
bad  been  dranlL  in  the  bouse  ^^more  than  twiee^^^  and  that  tbe  defend- 
ant had  a  State  license  to  retail  snch  liqnors,  and  bad  also  paid  for, 
but  had  not  obtained,  a  citj  license.  On  these  facts  the  jnrj  was  is- 
itrncted  in  effect  to  find  the  defendant  gailty.  Beld—lbsii  tbe  in- 
struction wail  erroneous,  and  the  verdict  against  the  defendant  was 
not  authorised  bj  the  testimony;  that  this  coort  has  no  jsdieia] 
knowledge  of  any  ordinance  requiring  a  city  license,  and  no  sueb 
ordinance  was  shown ;  nor  did  the  testimony,  in  such  a  penal  case, 
authorize  the  deduction  that  the  liquor  drank  in  the  defendant's 
bouse  was  drank  with  bis  consent,  or  was  sold  by  bim. — Lucker  9». 
Commonwealth 440 

INFANTS'  REAL  ESTATE,  SALES  OF— 

1 .  Infants'  real  estate  having  been  sold  by  irregular  proceedings  under  the 

provisions  of  chapter  86,  Revised  Statutes,  the  guardian  of  snch 
infants  may  file  additional  pleadings,  to  correct  and  csre  the  irregu- 
larities, and  be  may  also  execute  tbe  proper  covenants,  under  the 
provisions  of  an  act,  to  enlarge  the  jurisdiction  of  tbe  Louisville 
chancery  coort,  approved  February  26,  1868.  When  all  defects  in 
the  original  proceedings  are  cured,  the  interest  of  tbe  infants  being 
promoted  thereby,  the  sales  -Bhould  be  confirmed,  and  the  motion  of 
the  purchasers  to  set  tbe  sales  aside  should  be  overruled,  whether 
made  before  or  after  the  pnssage  of  said  enabling  act;  but  the  pur- 
chasers in  this  case  are  not  required  to  pay  interest  during  the  Une 
required  to  perfect  the  title  to  tbem.  The  act  above  referred  to  is 
held  to  be  constitutional. — Marshall  vs,  Marshall 218 

2.  In  tbe  absence  of  a  statutory  guardian,  the  public  guardian  could  take 

control  of  suits  which  he  might  find  pending  and  not  prosecuted  for 
the  want  of  a  statutory  guardian. — 76. 248 

3.  In  a  petition  to  sell  the  lands  of  beirs,  any  one  of  wboro  is  an  infant,  or 

of  unsound  mind,  a  married  woman,  or  resides  out  of  tbe  State,  under 
article  1,  chapter  86,  of  the  Revised  Statutes,  the  authority  of  the  eaurt 
to  adjudge  the  sale  depends  on  the  existence  of  the  particular  facts  named 
in  the  statute.  It  is  necessary  to  allege  and  prove^  that  the  share  of  each 
heir  is  not  of  greater  value  than  one  hundred  dollars.  For  tbe  want  of 
such  procff  in  this  case,  the  judgment  of  sale  is  reversed  on  tbe  appeal 
of  one  of  the  heirs,  a  married  defendant,  to  the  petition. — Gardner 
and  wife  vs,  Oraddoek^  ^c. 370 
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INFANTS'  REAL  ESTATE,  SALES   OF-^ontinued. 

4.  The  ^*^Aet  tQ  rmtwt  and  e^ntimu  im  force  aeU  tmd  amended  actt^  to  amend 
the  third  and  ftfik  artielee  qf  chapter  tighiy-eix^  Reoieed  Stalutetf'*  ap- 
proved January  12,  1866  (Myere'  Sap^  750),  hat  both  a  retroactive 
and  prospective  operation, — Mahoney^  gdn^  vs.  MeOee 627 

t.  When  the  proceedings  for  the  sale  of  infant's  real  estate,  nnder  chapter 
86,  ha^e  been  irregular,  said  act  gives  to  the  chancellor  power,  wbea 
he  ascertains  that  it  would  be  right,  by  proper  proceedings,  to  mature, 
perfect,  and  sustain  the  sale,  and  secure  to  the  purchaser  the  land  he 
bought,  and  to  the  ward  the  price  bid,  and  thereby  prevent  injustice 
to  either  party. — Ih 627 

6.  When  the  guardian  offered  to  file  an  amended  petition,  making  the 
necessary  allegations  and  the  proper  parties,  for  the  purpose  of  curing 
any  defects  in  the  proceedings,  for  the  s^Ie  of  his  ward's  land,  the  cir- 
cuit court  erred  by  sustaining  the  purchaser's  exceptions  to  the  sale, 
and  also,  by  sustaining  a  demurrer  to  the  amended  petition  of  the 
guardian.     (Boyee  and  w{fe  m.  Sinclair^  3  Bath,  264.) — lb, 527 

INJUNCTIONS— 

1.  Although  an  interlocutory  order  merely  dissolving  an  injunction,  is  not 
a  final  decree,  revisable  by  the  Court  of  Appeals,  yet  a  judgment  for 
damages  on  the  dissolution,  is  final,  and  may  be  enforced  by  execu- 
tion pendente  lite;  consequently,  when  the  amount  of  damages  will 
authorise  an  appeal,  the  Court  of  Appeals  has  jurisdiction  alone  to 
correct  it. — Offut't  ex'x  vt.  Bradford,  ^e. 413 

3.  On  the  dissolution  of  an  injunction  sued  out  by  an  executrix  for  her 
own  benefit  as  devisee,  the  judgment  for  damages  was  properly  ren- 
dered against  her  personally,  and  not  against  the  assets. — £b 413 

3.  An  injunction  against  the  creditors  of  a  decedent,  cannot  be  sued  out 
more  than  three  years  after  the  qualification  of  the  personal  repre- 
seaUtive.     (Civil  Code,  tec.  472.)— /6 413 

INSURANCE— 

I.  If  the  assured  procures  another  insurance  on  the  same  property  without 
having  it  indorsed  on  the  first  policy  as  therein  required,  the  first  in- 
surer may  avoid  his  contract  and  policy. — Boer  vt.  The  Phcenix  In-' 
eurance  Company 242 

3.  "  Void"  as  recited  in  an  insurance  policy — that  if  the  tame  property  had 
been  or  thomld  be  insured  by  any  other  company,  without  an  indorsement 
thereof  on  this  policy,  its  yuaranty  should  be  void,  j'c. — *^void,^^  in  such 
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INSURANCE— Continued. 

connection,  means  voidahUj  or  to  be  treated  <rt  woid  by  the  insurer  at 
bis  own  ezclnsire  option.  Sucfa  Tiolation  of  the  policj  bj  the  in- 
sured did  not  render  the  policy  an  absolute  nnllitj  as  to  either  partj. 
The  insurer  might,  bj  contract  or  conduct,  waire  the  right  to  exon- 
eration and  become  estopped  from  enforcing  the  conventional  condi- 
tion of  forfeiture. — lb, - 242 

3.  The  assessment  of  a  loss  cannot  be  construed  as  more  than  a  prelude 

to  the  ulterior  decision  by  the  insurer  to  paj  or  not  to  paj  on  full 
knowledge  of  all  the  preliminarj  facts,  Ac.  The  simple  assent  to  the 
appraisement  could  not  consistently  imply  a  wairer  of  forfeiture,  and 
especially  as  the  ground  of  it  was  not  then  known  to  the  insurer. 
lb 242 

4.  An  insurance  company  is  responsible  for  injury  done  to  eight  mulea 

prudently  stationed  on  a  steamboat,  by  an  escape  of  steam  on  the  boat 
from  an  unknown  cause,  without  the  fault  of  the  olBcers  of  the  boat. 
This  injury  is  held  to  have  been  caused  by  one  of  the  perils  of  the 
rirer  covered  by  the  policy  on  the  mules. —  Union  Insurance  Oompofijf 
ef  Louievillevi,  Oroom 289 

5.  "Perils  of  the  sea,"  or  of  "the  riyer,"  as  insured  against  in  marine  poli- 

cies, are  generally  understood  to  mean  dangers  peculiarly  incident  to 
the  insured  goods  on  that  element  in  the  craft  used  for  their  transpor- 
tation, and  to  which  they  would  not  be  liable  on  land. — lb 289 

6.  A  party,  who  was  insured  against  accidents,  <* inadvertently  put  his  arm 

a  short  distance  out  of  the  window  of  a  railroad  car,  when  bis  hand 
came  in  contact  with  a  post  standing  near  the  track  of  the  road, 
whereby  the  middle  finger  of  his  right  hand,  was  so  badly  injured  as 
to  render  him  wholly  unable  to  practice  his  profession,  of  surgeon,  for 
the  period  of  twenty-six  weeks  or  more."  Held — That  the  injury 
was  produced  by  the  fault  of  the  assured,  and  he  thereby  deprived 
himself  of  all  right  to  compensation. — Morel  we.  Mietinippi  Valley 
Life  Ineurance  Company 535 

JAILERS— 

1 .     Allowances  made  by  county  courts  to  jailers  for  fees  and  services  ai 

such,  cannot  be  attached  in   the  hands  of  the  sheriff. —  Webb  m. 

McCauley — 8 
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JAILERS— Continued. 

2.  Fees  and  allowances  to  jailers  being  necessary,  and  provided  by  law,  to 

enable  them  to  discharge  their  official  daties,  public  policy  will  not 
permit  a  creditor  to  attach  these  fees  and  allowances  in  the  hands  of 
the  sheriff.— /ft 8 

3.  The  grand  Jury,  under  section  36,  article  4,  of  the  Constitution,  has 

jurisdiction  to  return  an  indictment  against  a  jailer  ^^fw  permitting 
the  jail  to  become  to  filthy  ae  to  endanger  the  comfort^  healthy  and  Uvee 
of  the  prisoners  J' — MeBride  vs.  Chmmonwealth 331 

4.  Whaterer  may  be  the  powers  of  the  county  judge  to  impose  fines  upon 

a  jailer  for  a  Tiolation  of  the  rules  prescribed  by  the  county  court,  for 
a  willful  neglect  of  official  duty,  an  indictment  is  a  proper  remedy 
provided  by  the  Constitution  {sec,  36,  art.  4) ;  and  being  so  provided, 
no  legislative  enactment  is  necessary  to  give  the  grand  jury  juris- 
diction.— Ih. , * 331 

NoiB  BT  Rbportir. — This  case  overrules  Commonwealth  vs.  Miteheli 
(3  Bushy  39),  so  far  as  it  is  inconsistent  with  the  opinion  in  this  case. 

5.  As  the  judgment  and  conviction  of  the  jailer  on  an  indictment  for  will- 

ful neglect  of  official  duty,  in  permitting  the  jail  to  become  so  filthy, 
Ac,  was  only  for  a  fine,  the  court  does  not  say  or  intimate,  whether 
the  office  became  vacant  on  the  judgment  and  conviction,  by  virtue  of 
the  express  terms  of  the  Constitution. — lb. 331 

JOINTURE— 

1 .  The  right  of  a  wife  to  relinquish  a  jointure  and  claim  dower  in  het 
husband's  estate  within  twelve  months  after  his  death,  as  provided  ia 
section  7,  chapter  47,  Revised  Statutes  (2  Stant^  26),  does  not  em- 
brace articles,  contracts,  and  jointures  entered  into  between  separated 
husband  and  wife,  to  settle  existing  causes  of  litigation,  and  peaceably 
accomplish  by  private  contract  what  could  be  obtained  by  a  costly  and 
vexatious  litigation. — Loud  vs.  Loud^  ^c. 453 

3.  Articles  of  separation  being  entered  into  with  a  trustee  consenting  for 
the  wife,  in  which. the  husband  provides  for  her  as  well,  or  perhaps 
better,  than  the  court  would  compel  him,  in  consideration  of  which 
she  relinquishes  right  of  dower  and  distribution  in  his  estate,  and 
the  parties  continue  to  act  upon  this,  until  the  husband  dies,  it  is  too 
late  for  her  to  complain  or  seek  to  repudiate  the  provision  made  for 
her,  and  demand  dower  and  distribution.  See  opinion  for  an  extended 
recital  and  review  of  authorities  on  questions  involved  in  this  ease, 
lb. 453 
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JUDGMENT— 

I .  A  jodgment  for  damages  is  erroneoas  in  ordertog  the  pajmeat  of  daaii- 
ages  bj  reference  to  the  bond — *'aiKl  €lso  the  ten  per  eenU  m  ddwuigta, 
at  agreed  to  in  the  band  herein" — without  aseertaiaing  any  apeciilc  sam 
to  be  recorered. — Smith  w.  WelW  adwkX 92 

1.  Haying  recoTercd  a  jadgment  bj  defaalt,  in  1859,  agajnst  a  minor  for 
whom  no  defense  was  made,  the  plaintiffs,  in  1865,  Tolontarilj  caased 
the  action  to  be  again  placed  on  the  docket,  and  summons  earred  on 
the  defendant  to  answer,  ftc.  The  defendant  answered  and  defeated 
the  action.  These  snbseqnent  proceedings  most  be  regarded  as  a 
yolantary  release  and  abandonment  of  the  pre^ioDS  judgment  of 
1859,  which  plaintiffs  cannot  afterwards,  at  their  opti4n,  ¥ififj  and 
enforce  bj  ezecntion. — Ramege  wt.  Clements  ^  Oilmore 161 

3.  Although  the  court  had  no  power,  of  itself,  to  reinstate  the  action  on 

the  docket,  and  set  aside  the  former  judgment  in  faror  of  the  plain- 
tiffs, and  retrj  the  cause,  still,  bj  agreement  of  parties,  the  court 
might  allow  it  to  be  done,  and  especially  when  the  ft>rmer  judgment 
was  Toidable.  The  action  being  defeated  on  the  second  trial,  the 
former  judgment  cannot  afterwards  be  enforced  bjr  execution.  In 
this  case  the  circuit  court  erroneously  refused  an  injanction  against 
the  enforcement  of  the  former  judgment. — lb, 161 

4.  A  failure  to  mention  in  the  judgment,  credits  which  are  shown  in  the 

petition,  is  a  clerical  misprision,  because  the  jadgment  could  be 
amended  by  the  xecorA.—Ltmg  a«.  Oainee^  Berry  ^  O. 353 

6.  A  judgment  on  demurrer,  dismissing  plaintiff's  petition,  Is  Yirtually  a 
judgment,  against  cause  of  action,  and  must  be  considered  a  final 
judgment,  and  an  appeal  may  be  taken  to  reyerse  it^ — CammemweaUh 
for  Young  w.  Peiere^  ^c 40.^ 

t.  The  quashal  of  an  execution,  levy,  and  sale  of  land,  because  a  credit 
was  not  indorsed  on  the  execution,  leares  the  judgment  in  foil  force, 
and  the  plaintiff  may  take  out  another  execution. — Dame  m.  Lan^e 
adm'x 574 

V.  An  erroneoas  judgment  cannot  be  assailed  collaterally. — Oreen  99, 
Ball 686 

JUDICIAL  SALES— 

I .  The  purchaser  of  real  estate,  sold  under  a  decree  of  the  court,  as  pre- 
scribed by  the  act  t/  August  23,  1862,  entitled  ".in  act  authorvang  the 
tale  of  real  estate  and  slaves  in  which  there  is  a  Juture  contingent  in- 
terest" (Myers'  Sup,^  426),  by  complying  with  the  terms  of  the  sala 
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JUDICIAL  SALES— Continued. 

prescribed  in  the  decree,  is  vested  with  all  the  title  of  the  present  and 
future,  or  contingent  claimants,  to  said  real  estate. — ONeal  vt,  Ban^ 
MOM 23 

2.  The  purchaser  of  real  estate,  told  under  a  decree  of  court  for  reinvest- 
ment,  cannot  he  pr^udiced  by  the  failure  of  the  court  to  proTide  for 
the  securing  and  reiuTestment  of  the  proceeds  of  the  sale,  and  secur- 
ing the  title,  thus  acquired  to  all  who  majr  be  interested  therein. 
lb 23 

8.  The  land  purchased  at  the  decretal  sale  ha?ing  been  conyeyed  to  the 
purchaser,  the  oisi^ment  of  the  certificate  of  purchate^  dated  anterior 
to  the  conyejance,  to  a  third  partj,  of  itself,  is  no  eytdcnce  as  to 
persons  not  parties  to  the  assignment  when  assailed  as  fraudulent  bj 
creditors. — Jarboe^  J-c,  v$.  Colvin^  ^e. TO 

4.  In  decretal  sales  of  land  the  commissioner  must  tell  in  pursuance  of 

the  decree.  He  must  also  pursue  the  adyertisement,  whether  the 
sale  be  in  groet  or  by  parcels.  {Ilahn  vs.  Pindell^  1  Bu*hy  540.)  For 
any  departure  fVom  the  adyertisement  the  sale  should  be  set  aside. 
lb 70 

5.  At  a  decretal  sale  in  Louisyille,  in  1862,  of  real  estate  belonging  to 

parties  then  resident  in  the  State  of  Mississippi,  the  purchaser,  bj 
announcing  to  competing  bidders,  that  he  would  purchase  for  the 
owner's  benefit,  prerented  others  f^om  bidding,  and  was  thereby  en- 
abled to  bid  it  off  himself  at  mnch  less  than  its  yalue,  and  much  less 
than  it  would  haye  then  sold  for.  In  1864,  the  purchaser  sold  it  for 
more  than  double  the  amount  paid  for  it  bj  him.  After  the  cessation 
of  hostilities,  the  original  owners  brought  suit  to  recoyer  the  property 
from  the  sub-purchaser,  and  also  against  the  decretal  purchaser,  If 
they  could  not  recoyer  the  property  itself,  to  compel  him  to  pay  oyer 
the  amount  receiyed  by  him,  deducting  the  purchase  price,  and  for 
an  account  of  rents  and  interest.  Held — That  the  sub-yendee  was 
entitled  to  hold  as  an  innocent  purchaser;  but  that  the  conduct  of  the 
decretal  purchaser  raised  an  implied  trust,  and  he  was  responsible  for 
the  profits  made  by  his  purchase  and  sale,  and  also  for  rents  and  in- 
terest. (EeUll  ve.  Eetell,  3  Bibb,  179;  Fartlow  vt,  Lane^  3  B.  Mon,^ 
426.) — Crutcher  vs,  Hord  and  wife 360 

6.  In  a  proceeding  to  subject  real  estate  situated  in  Kentucky  belonging  to 

enemies  resident  in  the  Confederate  States  during  the  war,  the  cred- 
itor being  a  citizen  of,  and  the  land  situated  in.  Kentucky,  so  far 
from  its  sale  being  interdicted,  the  rights  of  the  legal  creditor  are 
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protected  even  against  the  gorernment  on  a  proceeding  to  confiscate, 
bj  section  47  of  the  act  of  Congress  of  March  3,  1863.  (3  BrighU^'t 
Digeti,  1238.)— /6 360 

7.  Any  one  not  under  legal  disabilities  bad  the  right  to  purchase  the  real 

estate  situated  in  Kentucky,  of  debtors  who  were  resident  in  the  Con- 
federate States,  at  decretal  sales  thereof  during  the  war,  either  for 
his  own  or  for  the  debtor's  benefit,  subject,  as  was  all  the  property  of 
the  rebel  debtor,  to  confiscation  by  the  government;  but  not  subject 
to  be  defeated  in  this  or  any  other  right  by  any  one  except  the  sov- 
ereign.— 76. ..«.  360 

8.  Leg^l  rights  and  responsibilities  might  spring  out  of  the  conduct  of 

the  purchaser  of  such  real  estate,  which,  however,  would  remain 
suspended  during  hostilities;  but  on  the  restoration  of  peace,  the 
debtor's  right  of  action  would  revive,  and  he  could  enforce  any  legal 
right  which  existed  anterior  to,  or  was  created  during,  the  war. 
Ih 360 

9.  The  purchaser  of  a  house  and  lot  in  Louisville  at  a  decretal  sale,  in 

proceedings  by  attachment,  against  an  absent  defendant,  told  one 
witness  at  the  sale,  that  he  intended  to  buy  the  property  for  the 
benefit  of  the  owner,  and  if  he  should  buy,  would  hold  it  for  his 
use.  The  proof  showed  that  the  property  sold  for  its  value  at  the 
time  of  sale,  and  failed  to  show  that  the  witness  would  have  bid 
more  than  it  was  actually  sold  for.  The  petition  for  the  recovery 
of  the  property,  failing  to  allege  a  tender,  or  to  make  an  offer  of 
reimbursement,  was  dismissed  by  the  chancellor,  and  that  judgment 
is  affirmed.— Oii<cA/J«Wm.  Thurman 498 

10.  If  the  appellant  was  wronged  in  the  sale  of  his  property  by  the  pur- 

chaser, and  might,  if  true  to  the  Union,  have  a  just  claim  to  be 
righted  by  this  court,  his  hostile  attitude,  in  having  been  engaged  in 
the  Confederate  service,  would  not  affect  his  right  to  enforce  an 
implied  trust,  not  from  contract,  but  from  fraud.  But  the  solitary 
testimony  of  one  witnett^  however  credible,  is  cot  of  such  a  definite 
and  unquestionable  character  as  to  establish,  in  this  case,  the  alleged 
fVaud  and  resulting  trust,  against  the  positive  denials  of  the  answer. 
lb 498 

11.  On  the  appeal  of  the  purchasers  of  real  estate  sold  by  order  of  the 
Louisville  chancery  court,  in  a  suit  wherein  sundry  orders  and  the 
judgment  of  sale  were  made  and  rendered  by  special  or  pro  tem, 
chancellors,  the  proceedings  appearing  to  be  irregular,  and  infiuiti 
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and  married  women  and  non-residents  being  interested  partieSj  and 
legally  unable  to  consent,  or  waive  anj  objection  which  tbej  might 
legallj  urge,  against  the  election  and  qualification  of  the  pro  tern,  or 
special  chancellors  or  other  irregularities,  the  judgment  of  the  chancel- 
lor confirming  the  aaUa  and  ruling  the  purchasert  to  pay^  is  reverted, 
with  directions  to  give  either  partj  the  right,  within  a  reasonable 
time,  by  proper  pleadings  and  proceedings,  to  cure  any  defects  in  the 
proceedings  and  sales,  or  to  show  any  equitable  reason  why  the  sale 
should  not  be  made  or  confirmed.^— jRu(i(/,  j'c^  vs,  WooJ/olk^  ^e,  .  655 

12.  Ahhough  the  proceedings  for  the  sale  of  land  for  distribution  were  ir- 
regular, but  not  Toid,  acquiescence  in  the  sale  for  more  than  thirty 
years,  would  repel  the  idea  of  fraud  or  unfairness  in  the  procurement 
of  the  judgment  or  decree  for  the  sale. — Conner  and  w\fe  vs.  Downer , 
^c 631 

JURISDICTION— 

1.  Service  op  Sommokb  out  op  tbi  County. — In  an  action  in  the  Grant 
circuit  court  against  one  defendant  only,  the  summons  was  served  on 
him  in  Harrison  county,  and  judgment  by  default  was  rendered 
against  him  on  three  notes.  No  special  reason  for  such  service 
appearing  in  the  record,  on  defendant' »  appeal,  the  judgment  is  re- 
verted.     Held^That 

If  any  of  the  special  causes  existed,  authorizing  the  judgment,  these 
should  be  manifested,  else  the  circuit  court  should  have  refused  to 
bare  pronounced  judgment;  and  • 

The  defendant,  khowing  that  no  such  causes  existed,  was  not  re- 
quired to  respond  to  such  service,  but  might  regard  it  as  totally  in- 
sufficient to  authorize  a  judgment  against  him. 

To  compel  the  attendance  of  the  defendant,  for  the  purpose  of 
objecting,  would  be  to  expose  him  to  the  unnecessary  trouble  and 
expense  of  a  litigation  in  a  distant  county,  and  reinstate  the  evils 
intended  to  bp  remedied  by  the  Code;  and 

As  the  defendant  had  the  right  to  appear  in  the  circuit  court  and 
object  to  its  further  proceedings  on  such  service,  and  had  the  right 
to  appear  in  the  Court  of  Appeals  for  the  same  purpose,  he  cannot 
be  proceeded  against  because  thereof;  and  unless  some  special  cause 
for  the  service  in  Harrison  county  shall  appear,  or  the  appellant 
should  waive  his  right  to  object,  the  circuit  court  should,  on  the 
return  of  this  case,  refuse  to  adjudge  against  him,  until  proper 
service  of  process.    (Civil  Code,  uet,  107,  110;  Randall  •«.  Shrop- 
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thire^  4  Met.^  327;  Raymond  vt.  Reed,  16  B,  Mon.,  350;  Buby  v$, 
Grace,  3  Duvall,  640.) — Dyw  m.  Lindaey 349 

2.  In  a  petition  to  sell  the  lands  of  beira,  any  one  of  whom  is  aD  iDfant,  or 
of  unsound  mind,  a  married  woman,  or  resides  out  of  the  State,  under 
article  1,  chapter  86,  of  the  ReTised  Statutes,  the  authority  of  the  court 
to  adjudge  the  sale  depends  on  the  existence  of  the  particular  facts  nawted 
in  the  statute.  It  is  necessary  to  alleae,  and  prove,  that  the  share  of  each 
heir,  is  not  of  greater  value  than  one  hundred  dollars.  For  the  want  of 
such  proof  in  this  case,  the  judgment  of  sale,  is  reversed  on  the  appeal 
of  one  of  the  heirs,  a  married  defendant,  to  the  petition. — Gardner 
and  wife  vs,  Craddock,  ^c, 370 

8.  The  court,  whence  an  execution  issued,  which  was  directed  to  the  sheriff 
of  another  county,  has  no  jurisdiction  of  an  action  aiirainst  such  sheriff 
for  his  failure  to  make  levj  and  return  of  such  execution,  as  required 
bj  law.  The  cause  of  action  occurred  in  the  county  of  which  the 
defendant  was  sheriff,  and  the  courts  of  that  county  bare  jurisdic- 
tion. ( Civil  Code,  sec,  94.)  Sections  3  and  4,  article  18,  chapter  36, 
Revised  Statutes  (1  Stanton,  493),  giving  jurisdiction  in  such  cases  to 
the  courts  whence  the  executions  issued,  are  repealed  by  the  pro- 
Tisions  of  the  Code  which  were  subsequently  adopted.  {See  Civil 
Code,  sees,  748,  875,  and  908.) — Groom's  admW  vs.  Pickett,  ^c 372 

4.  In  an  action  in  equity  in  the  Livingston  circuit  court  against  the  steam- 

boat Hyatt  and  owner,  on  a  note  given  by  him  at  Evansville,  Indiana, 
for  boilers  furnished  his  boat  and  repairs  of  its  engine,  on  a  special 
contract  made  by  the  owner,  the  boat  being  attached,  the  circuit  court 
properly  rendered  a  personal  judgment  kgaidst  the  defendant,  and 
also  for  enforcing  the  asserted  lien  on  his  boat. — Steamboat  Hyatt  and 
owner  vs,  Reitz  ^  Haney 395 

5.  Maritime  contracts  made  on  the  sea,  or  any  of  its  tributaries,  not  within 

the  jurisdictional  limits  of  any  State,  always  operate  in  rem;  and  con- 
tracts for  repairs  or  supplies  of  a  ship  or  boat,  at  tbe  instance  of  the 
master  only,  and  not  at  its  home  port,  are  made  ex  necessitate  on  the 
credit  of  the  vessel,  and,  therefore,  imply  a  lien  on  it;  but — /6..  395 

6.  When  the  contract  for  repairs  or  supplies  of  a  vei»e1,  is  made  in  the 

home  port,  or  by  the  owner  himself,  there  or  elsewhere,  it  is  pre- 
sumptively made  on  his  personal  credit  alone,  and  does  not  imply  a 
lien  on  his  vessel;  and  this  latter  class  of  contracts  are  not,  in  tbe 
constitutional  sense,  maritime,  so  as  to  give  jurisdiction  to  the  Fed- 
eral courts,  but  all  depend  oa  the  common  law,  and  are  remediabla 
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in  the  State  courts,  according  to  the  local  laws  which  guide  and  gov- 
ern them. — lb 396 

Y.  The  courts  of  Kentucky  will  not  abate  a  suit,  on  a  plea  of  the  pendencj 
of  a  prior  suit,  on  the  same  debt  and  between  the  same  parries,  in  a 
court  of  another  State. — Davis  vs,  Morton^  Oalt  4*  6b. 442 

8.  As  between  tbemselres  the  States  of  this  Union,  though  integral  parts 

of  the  same  national  sovereignty,  are  yet  foreign  to,  and  independent 
of,  each  other. — /J. 442 

9.  A  plea  to  the  jurisdiction  of  the  circuit  court,  after  a  defense  to  the 

merits  of  the  action,  unless  for  want  of  jurisdiction,  over  the  subject- 
matter  of  the  action,  comes  too  late. — Baker  vs.  Louisville  and  Nash" 
ville  Railroad  Company 619 

10.  A  defense  to  the  merits  of  an  action  amounts  to  a  waiver  of  the  objec- 

tion to  the  jurisdiction,  over  the  person  of  the  defendant. — 76. 619 

11.  In  an  action  on  contract  in  the  Warren  circuit  court,  against  the  Louis- 

ville and  Nashville  Railroad  Company,  objection  to  the  jurisdiction, 
because  it  did  not  have  its  principal  office  or  place  of  business  in 
that  county,  and  that  its  chief  officer  did  not  reside  therein,  is  waived, 
by  answer  to  the  merits  of  the  action. — lb 619 

12.  When  the  residence  of  the  chief  officer  of  a  corporation,  created  by  the 

laws  of  this  State,  and  its  principal  office  and  place  of  business  are 
not  in  the  county  in  which  a  transitory  action  is  brought  against 
such  corporation,  unless  these  facts  appear  in  the  petition,  objection 
to  the  jurisdiction  of  the  court,  over  the  person  of  the  defendant,  can- 
not be  made  by  demurrer.  Such  objection  must  be  made  by  plea;  but 
tifter  answer  to  merits  of  the  action^  such  plea^  cannot  be  maintained, 
lb 619 

13.  The  court  canrot  judicially  know  that  the  residence  of  the  chief  officer 

of  a  corporation,  or  its  principal  office  or  place  of  business,  is  not  in 
the  county  in  which  an  action  is  brought  against  such  corporation. 
{avil  Codsy  sec.  10\.)— lb 619 

14.  An  action  against  the  sheriff  and  his  sureties,  for  failing  to  pay  over 

money  collected  by  him  on  an  exeeutton,  from  another  county^  must  be 
brought  in  the  county  in  which  the  sheriff  (qualified.  (Civil  Code^ 
section  94.)— /'o^ter,  ^c,  vs,   Wade^  ^c 628 

16.  The  court  whence  an  execution  issued,  which  was  directed  to  the  sheriff  of 
another  county,  has  no  jurisdiction  of  an  action  against  such  sheriff 
and  bis  sureties,  for  his  failing  to  pay  over  money  collected  by  him 
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on  Bucb  execution.  That  part  of  section  3,  article  18,  chapter  36,  of 
the  Revised  Statutes,  conferring  jurisdiction  on  the  court  whence  the 
execution  issued  in  such  cases,  was  repealed  bj  the  Civil  Code,  as 
the  same  took  effect  July  1,  1854. — Ih. 628 

IC.  The  original  Civil  Code  took  effect  August  1,  1851.  The  Revised  Sut- 
utes  took  effect  Jul  j  1,  1852,  and  repealed  the  Code,  so  far  as  incon- 
sistent with  the  Revised  Statutes.  But  the  Civil  Code,  as  revised, 
amended,  and  completed  by  the  commissioners,  and  adopted  by  the 
act  of  February  25,  1854,  took  effect  July  1,  1854,  and  repealed  dU 
lawt  coming  tot  thin  the  purview  of  iU  provieiom.  (See  Civil  Code,  eea, 
748,  908.)— /& 628 

17.  After  July  1,  1854,  the  Civil  Code  prevailed  over  the  provisions  of  the 
Revised  Statutes  coming  within  the  purriew  of  the  provisions  of  the 
Civil  Code.— /6 ..: 628 

JUSTICES  OP  THE  PEACE— 

1.  If  a  justice  of  the  peace  presides  at  more  than  one  examining  court  on 
the  same  day,  he  is  entitled  to  the  two  dollars  per  day  for  each  case, 
to  be  paid  out  of  the  Treasury.  (Revited  Statutes^  Mpere'  Supplement, 
155-6.) — Johneon  vt.  Auditor 321 

LANDLORD  AND  TENANT— 

1 .  A  landlord  does  not  waive  his  exclusive  lien  for  rent  upon  his  tenant's 

property  by  taking  personal  security  for  the  rent.  The  axH^eptance  of 
such  personal  security  is  not  iuconsistent  with  the  livn  conferred  by 
the  statute. — Smith  va,  WelU*  adm*x 92 

2.  A  surety  in  a  tenants  bond  for  rent  may  take  up  the  bond,  and  have  it 

assigned  to  him,  so  as  to  substitute  him  to  all  the  rights  and  liens  of 
the  Irtudlord.— 76 92 

3.  Sale  under  an  execution-levy,  on  property  of  a  tenant  upon  which  bis 

landlord  has  a  lien  for  rent,  may  be  suspended  by  the  landlord,  or  by 
the  surety  of  the  tenant  in  his  bond  for  the  rent,  by  executing  bond 
as  provided  in  section  713  of  the  Civil  Code.  On  such  bond,  when 
the  property  levied  on  is  not  sufficient  to  pay  the  rental,  the  plaintiff 
in  the  executiQU  is  not  entitled  to  any  judgment. — lb. 92 

4.  In  the  lease  of  a   plantation  in  Mississippi   by  parties  in  Louisville, 

Kentucky,  by  telegrams,  nothing  being  said  as  to  the  time  at  which 
the  rental  was  to  be  paid  for  the  year  1866,  the  time  of  payment  of 
rental,  is  determined  and  fixed  by  the  law  and  customs  of  Bli^sis- 
sippi.    By  these  laws  and  customs,  as  proven  in  this  case,  the  rental 
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is  required  to  be  paid  at  the  beginning  of  the  yearly  lease,  unless 
expressly  covenanted  otherwise. — Calhoun  vs.  AiehUon^  ^c 261 

5.  The  landlord  having  leased  his  land,  the  lessees  failing  to  cuUiTate  the 

same,  the  landlord  cultiyated  a  portion  thereof.  The  lessees  are 
entitled  to  a  credit  for  the  pro  rala  value  of  that  portion  which  was 
cultivated  by  the  landlord. — 76. 261 

6.  A  contract  to  pay  a  stipulated  sum  of  money  for  the  rent  of  a  house  and 

lot,  and  also  to  make  certain  improvements  therein  specified,  t<  not 
(Utignahle  in  law  to  as  to  vest  the  assignee  with  a  right  to  sue  in  his  own 
name  alone.  The  assignor  is  a  necessary  party  plaintiff  or  defendant. 
(Sec,  6,  ehap.  22,  Revised  Statutes^  1  Stanton^  268;  Marcum^  j-c,  vs, 
Eer^ord^  8  Dana^  1.)  The  assignee  being  the  equitable  holder,  the 
assignor  still  holding  the  legal  title,  each  is  an  essential  party.  (Gill 
vs.  Johnson^  1  Met.,  449;  LytUvs.  Lytle^  2  Met.,  U1.)— Hicks  j*  Oill 
vs.  Doty 420 

7.  The  mere  fact  that  a  tenant  remains  in  possession  after  the  expiration 

of  his  lease  cannot  be  construed  into  a  reAisal  to  deliver  possession. 
(Shepherd  vs.  Joktuon^  2  Bush^  176.) — Thompson  vs.  Marsh 423 

8.  A  judgment  for  double  rent  is  unauthorized  when  the  evidence  fails  to 

show  that  there  was  a  demand,  and  a  rifa>al  to  restore  the  possession 
of  the  premises,  after  the  termination  of  the  lease,  or  some  act  of  the 
tenant  equivalent  to  an  express  refusal.  In  this  case,  such  a  judg- 
ment is  reversed,  although  no  exceptions  were  taken  to  certain 
rulings  of  the  circuit  court  which  are  inconsistent  with  the  conclu- 
sions of  this  opinion. — lb 423 

9.  Persons  in  possession  of  land  not  as  tenants  of  any  one,  took  leases 

from  and  held  under  the  claimant,  who  asserted  title  to  the  land. 
Their  possession  from  thenceforward  was  the  possession  of  their  land- 
lord, and  they  would  be  estopped  to  deny  his  title,  and,  without  re- 
nunciation and  notice,  their  possession  eould  not  become  adverse  to 
such  landlord. — Patterson^  J'c,  vs.  Hansel^  Sfc 654 

LIENS— 

1.  Attorneys  have  a  lien  upon  claims  in  their  hands  for  collection,  both 
before  and  nfter  judgment,  for  reasonable  compensation  for  services, 
whether  the  amount  of  the  fee  has  been  agreed  by  the  parties  or  not. 
(Act  of  January  26,  1866,  Myers  Supplement,  685.)  Stephens  ^ 
Hermes  vs.  Farrar  Brothers 13 
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2.  Each  partner  has  a  lien  on  the  firm  propertj.    The  creditors  of  the  firm 

are  entitled  to  that  lien,  by  equitable  substitution;  and  that  lien,  by 
subrogation,  is  paramount  to  attachment  liens,  created  on  debts  which 
are  not  partnership  debts. — CBannon  J*  B<uhaw  vs.  MilUr  I*  Hop- 
kirn  26 

3.  A  landlord  does  not  waive  his  ezclnsiTe  lien  for  rent  upon  his  tenant's 

property  by  taking  personal  security  for  the  rent.  The  acceptance  of 
such  personal  security  is  not  inconsistent  with  the  lien  conferred  by 
the  statute. — Smith  V8.  WelU  adnCx 92 

4.  The  unpaid  purchase  price  of  land  being  specifically  recited  in  the  deed 

'as  two  notes  executed  by  a  third  person  to  a  third  person,  these  third 
persons  not  being  parties  to  the  conveyance,  and  the  notes  not  secured 
by  a  lien  expressly  reserved  in  the  deed;  on  the  question,  did  a  con- 
structive lien  result  under  the  statute  {see.  26,  chap.  80,  2  Stant.^  230), 
the  court  was  equally  divided. — Pack  vs.  Carder^  ^c. 121 

5.  When  the  note  of  a  third  party  is  taken  as  part  of  the  purchase  price  of 

land  conveyed  by  deed,  in  which  a  lien  is  not  expressly  reserved  to 
secure  the  note;  whilst  the  court  is  equally  divided  on  the  question 
of  lien,  all  the  judges  concur  in  the  opinion  that  the  holder  of  the 
note  is  bound  to  use  due  diligence  to  collect  it;  and  if  the  note  is 
not  collected  for  want  of  such  diligence,  whether  it  is  secured  by  lien 
or  not,  the  loss  must  fall  upon  the  holder,  who  was  guilty  of  the 
laches  resulting  in  its  non-collection. — lb, 121 

6.  It  was  agreed  that  the  vendor  should  have  a  lien  for  the  unpaid  pur- 

chase money;  the  draftsman  was  so  instructed  to  write  the  deed,  and 
he  and  the  parties  thought  it  was  so  written;  but,  in  matter  of  fact 
and  law,  it  was  not  so  written.  On  the  evidence  of  the  draftsman  the 
deed  is  reformed  so  as  to  reserve  the  lien,  and  then  the  lien  is  en- 
forced.—  Worley  vs.  Tuggle^  ^c 168 

7.  The  statute  requires  the  amount  of  nnpaid  purchase  price  to  be  specified 

in  the  deed  of  conveyance,  else  the  vendor's  lien  is  thereby  waived; 
but  as  between  the  original  parties  or  volunteers  under  them,  this 
was  never  intended  either  to  work  a  fraud  or  to  alter  the  rules  of 
evidence,  nor  to  take  from  the  chancellor  one  of  his  most  valuable 
jurisdictions. — lb 168 

8.  It  is  essential  to  the  existence  of  a  pledge  that  the  pledgee  should  have 

actual  or  constructive  possession  of  the  property  pledged;  but — Petitt 
^  Co.  vs.  First  National  Bank  of  Mempki$ 334 
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9.  To  constitute  a  ralid  lien  by  a  pledge  of  property,  it  is  not  necessarj 

that  the  legal  title  should  be  transferred,  as  in  case  of  a  mortgage; 
on  the  contrary,  the  title  generally  remains  in  the  pledgor.  (2  ^or- 
sofu  on  ContraetSj  page  113.) — lb. . 334 

10.  Property  in  irantiiu  may  be  pledged  by  the  deliTery  of  bills  of  lading 

therefor.  Such  delivery  of  the  bills  of  lading  is  considered  as  a  con- 
Btructive  or  symbolical  delivery  of  the  property.  A  lien  is  created  by 
such  a  pledge  and  delivery. — lb, 334 

11.  Shippers  of  cotton  from  Memphis,  Tenn.,  to  Boston,  Mass.,  drew  drafts 

upon  their  consignees,  and  discounted  them  in  bank  at  Memphis^  by 
pledging  the  cotton,  by  a  delivery  of  the  bills  of  lading  therefor;  the 
cotton  was  subsequently  attached  in  trcmtitu  at  Louisville,  Ky.,  by 
creditors  of  the  shippers.  Held — That  the  bank  had  a  lien  which  had 
preference  over  the  attachment  liens. — lb. 334 

12.  The  lien  reserved  in  a  conveyance  of  land  to  secure  purchase  notes  is 

only  a  more  security,  a  mere  incident  to  the  debt,  which  is  the-  prin- 
cipal, and  cannot  be  enforced  if  the  debt  itself,  is  paid  or  barred  by 
time. —  Fanrfiwr,  J'c,  vs,  Hodge^  admW . 638 

13.  The  recital  in  a  deed  for  land,  of  what  part  of  the  consideration  remains 

unpaid,  as  required  by  section  26,  chapter  80,  Revised  Statutes  (2 
Stanton,  230),  m  equivalent  to  an  express  lien  reserved  in  the  deed  itse\f. 
The  object  of  such  recital  is  to  secure  a  lien  in  this  statutory  mode, 
and,  consequently,  when  a  lien  is  thus  secured,  no  other  cotempo- 
raneous  and  collateral  security  can  neutralize  or  defeat  it  any  more 
than  if  it  had  been  more  expressly  and  explicitly  reserved. — Beyland 
vs.  Sewell  and  wife '637 

14.  Beyland  sold  land  in  Campbell  county,  Kentucky,  to  J.  W.  Sewell  and 

Harriet  Sewell,  his  wife,  and  conveyed  the  same  to  Harriet  Sewell, 
as  recited  in  the  deed,  ^^for  and  in  consideration  of  twelve  thousand 
nine  hundred  dollars^  being  two  notes  of  D.  S.  Ogden^  draum  by  him 
to  his  ovm  order^  one  for  the  sum  of  six  thousand  four  hundred  and 
thirty-two  dollars  and  twenty-eight  cents,  the  other  for  six  thousand 
four  hundred  and  sixty-eight  dollars  and  seventy-six  cents,  of  dots  May 
1st,  1865,  due  respectively  in  five  and  six  months,  to  him  transferred  by 
Harriet  Sewell."  These  bills,  payable  at  Ocean  Bank,  New  York, 
where  Ogden  lived,  were  duly  presented,  and  protested  for  non-pay- 
ment. Held — That  the  above  recital  of  the  consideration  cannot  be 
consistently  construed  as  an  acknowledgment  of  payment  by  an 
VOL.  IV—- 48 


Digitized  by 


Google 


754  INDEX. 

Liens — Limitation. 


LIfiNS— Continued. 

acceptance  of  the  bills  haphazard,  as  actual  pajment,  and  not  as  a 
mode  of  payment;  that  the  deed  reserred  a  lien  unaffected  bj  the 
,  bills,  even  if  thej  were  taken  as  collateral  security;  and  that  Bey- 
land,  holding  a  lien  and  offering  to  return  the  barren  bills,  the  circuit 
court  erred  in  dismissing  bis  petition  for  enfocciDg  his  lien. — Ih^  637 

16.  A  lien  for  jmrehiue  fMnty^  reserred  by  a  vendor  in  a  couTeyance  to  his 
▼endfce,  is  not  such  an  encumbrance  as  is  embraced  in,  and  prorided 
for  by,  section  1,  article  15,  chapter  36,  Rerised  Statutes  f  1  Sianton, 
488),  regulating  sales  of  encumbered  property  under  execution. — Bon- 
duraniva,  Owen$ 663 

16.  The  said  provisions  of  the  Rerised  Statutes  regulating  sales  of  encum- 

bered property  under  execution  do  not  apply  to  vendor' t  liens  which 
were  not  created  by  *^ mortgage,  deed  of  trusty  or  otherwise"  after  the 
yendee  became  possessed  of  the  legal  title. — lb. 662 

17 .  The  Teudee's  legal  title  to  land,  which  is  encumbered  by  a  lien  for  un- 

paid purchase  money  reserved  in  his  vendor's  conveyance,  is  subject 
to  levy  and  sale  under  execution  by  virtue  of  section  1,  article  13, 

Revised  Statutes  (1  Stauton,  482).— /6 662 

li.  The  purchaser,  under  execution  sale  of  land  so  encumbered  by  a  ven- 
dor's lien,  acquires  all  the  title  of  the  execution  defendant  subject  to 
the  vendor's  lieu;  and  in  case  the  land  sold  for  less  than  two  thirds 
of  its  valuation,  also  subject  to  the  right  of  redemption  within  one 
year.  The  purchaser  having  received  the  sheriff's  deed,  by  paying  off 
the  vendor's  lien,  becomes  possessed  of  the  absolute  title  to  i%e  land, 
and  the  execution  defendant  nas  no  right  of  redemption  under  section 
1,  article  15,  chapter  36,  Revised  Statutes. 

So  far  at  this  case  is  inconsistent  with  Hinton  vs.  Mitchell^  j*c.,  1  Du- 
pall,  382,  the  latter  is  overruled.— 76 662 

LIMITATION— 

1.  The  statute  of  limitations  does  not  commence  to  run  against  a  surety 
when  he  replevies  the  debt  of  his  principal;  but  it  commences  to  run 
against  him  when  he  pays  the  debt. — Hikes  vs.  Crawford  j*  Long^^     19 

S.  A  payment  of  a  debt  barred  by  the  statute  of  limitations,  can  never  be 
recovered  bacic  on  a  plea  of  mistake  of  law  or  fact,  when  there  was 
an  honorary  obligation  to  pay;  and  the  law  would  rather  presume 
that,  therefore,  payment  would  have  been  made,  had  there  been  no 
mistake  as  to  the  bar. — Hubbard  vs.  City  of  Hickman 204 

3.     An  injunction  against  the  creditors  of  a  decedent,  cannnot  be  sued  out 

*more  than  three  years  after  the  qualification  of  the  personal  repre- 

lentative.     (Civil  Code^  see.  472.)— 0/ti<*<  ex'x  vs.  Brmiford^  #c..  413 
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LIMITATION— Continued. 

4.  The  act  of  May  31,  1665,  to  take  effect  May  31,  1866  {Myers'  Supple^ 

mentj  295),  proTiding  that  the  provisions  of  chapter  63  of  the  Revised 
Statutes,  entitled  ^^Limitatioru  of  Actions  and  SuitSf**  shall  extend  to 
and  embrace  all  cases,  whether  the  right  of  action  accrued  before  or 
after  the  Revised  Statutes  took  effect,  as  it  l^t  twelve  months  for  suin^ 
on  pre-existing  causes  of  action,  is  constitutional. —  Vandiver,  ^c,  vs, 
Hodge,  admW  1 538 

5.  The  unanswered  plea  of  the  statute  of  limitations,  is  a  prima  faeie  bar 

to  a  judgment  on  notes  executed  in  1848,  for  land,  the  cause  of  action 
having  existed  more  than  fifteen  years  before  the  commencement  of 
the  suit,  and  the  notes  being  secured  by  a  lien  reserved  in  the  convey- 
ance; as  no  action  can  be  maintained  on  the  notes,  the  lien  cannot  be 
enforced. — lb, . • 538 

6.  The  lien  reserved  in  a  conveyance  of  land  to  secure  purchase  notes  is 

only  a  mere  security,  a  mere  incident  to  the  debt,  which  is  the  prin- 
cipal, and  cannot  be  enforced,  if  the  debt  itself  is  paid,  or  barred  by 
time. — Ih. - — 538 

7.  The  period  within  which  an  action  for  the  recovery  of  real  property 

may  be  brought,  shall  not,  in  any  case,  be  extended  beyond  thirty  years 
from  the  time  at  which  the  right  to  bring  the  snit  first  accrued  to  the 
plaintiff,  or  the  person  through  whom  he  claims,  by  reason  of  any  death 
or  the  existence  or  continuance  of  any  disability  whatever,  (Revised 
•  Statutes,  section  5,  article  1,  chapter  63,  2  Stanton^  124.) — Conner  and 

wife  vs.  Downer,  ^c. 631 

i.  In  limitations  to  actions  for  mistakes,  the  statute  runs  from  the  discovery, 
or  from  such  time  as,  by  the  exercise  of  ordinary  diligence,  the  mistake 
ought  to  have  been  discovered, — Dye  vs.  Holland 635 

9.  An  action  to  recover  for  a  deficiency  of  forty-one  and  three  fourths 

acres  in  a  tract  of  land  sold  in  gross,  which,  by  mistake,  was  esti- 
mated at  two  hundred  acres,  when  it  contained  only  one  hundred  and 
fifty-eight  and  one  fourth  acres,  must  be  brought  within  five  years  of 
the  date  of  the  sale,  or  within  five  years  after  the  deficiency  or  mis- 
take ought  to  have  been  discovered  by  the  exercise  of  ordinary  dili- 
gence. In  this  case,  the  plea  of  the  statute  of  limitations  is  sustained. 
{Grundy's  heirs  vs,  Grundy,  ^c,  11  B.  Mon.,  271.) — lb, 635 

10.  When  the  statute  of  limitations  has  commenced  to  run  against  the  an- 

cestor in  his  lifetime,  it  will  continue  to  run  against  his  infant  heirs, 
who  would  take  the  land  under  his  will  as  purchasers,  and  not  by 
descent.— Pa^teffOfi,  ^c,  vs.  Hansel,  ^c, 654 
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LIlflTATION— CoBtinncd. 

11.  It  is  only  where  all  the  plaiDtiffs  are  ander  disabilities  that  the  ran- 

ning  of  the  statute  of  limitalioni  is  prevented.  {Smithy  j-c,  V9.  Car' 
ney,  ^e^  I  lAtUU,  296.)— /6 654 

12.  The  limitation  of  seven  years  does  not  begin  to  ran  nnfil  the  tenant 

relying  on  the  statute  6as  acqnired  a  legal  or  equitable  title,  deduci- 
ble  from  the  Commonwealth.  {KeaU  vs,  ICohertsonj  6  J,  J.  M^  213.) 
Ih 654 

LOUISVILLE  CHANCERY  COURT,  PRO  TEM,  CHANCELLORS  OF— 

1.  The  act  of  January  17,  1854  (2  Stanton^  534),  authorizing  the  members 

of  the  bar  to  elect  chancellors  pro  tempore^  from  time  to  time,  for  the 
LouisTille  chancery  court,  as  emergencies  may  require,  is  constitu- 
tionally valid.— iZwcfrf,  ^-c,  m.   Woolfolk,  ^e 555 

2.  The  reasons  for  electing  a  special  judge  of  a  circuit  court  or  a  chancellor 

pro  tempore  of  the  Louisville  chai.cery  court,  and  the  fact  of  taking 
the  required  oath,  shall  be  entered  on  the  order  book.  On  appeal, 
this  order  need  not  be  copied  in  the  record,  but  will  be  presumed  to  be 
correct;  but  when  it  it  copied,  and  thereby  no  qualification  appears, 
the  presumption  of  correctness  is  rebutted. — lb 555 

8.  Consent  to  the  special  judge  or  chancellor  joro  tempore^  will  be  presumed 
as  between  the  original  parties  to  the  record,  before  the  court  on 
actual  service  of  process,  and  who  are  not  under  disabilities,  but 
only  as  to  them.  Consent  cannot  be  presumed  against  parties  only 
constructively  before  the  court,  nor  against  minors  or  married 
women,  nor  against  purchasers,  who  are  not  parties  to  the  original 
record. — lb — 555 

4.  On  the  appeal  of  the  purchasers  of  real  estate,  sold  by  order  of  the 
Louisville  chancery  court,  in  a  suit  wherein  sundry  orders  and  the 
judgment  of  sale  were  made  and  rendered  by  special  or  pro  ten, 
chancellors,  the  proceedings  appearing  to  be  irregular,  and  infants 
and  married  women  and  non-residents  being  interested  parties,  and 
legally  unable  to  consent  or  waive  any  objection,  which  they  might 
legally  urge  against  the  election  and  qualification  of  the  pro  tern,  or 
special  chancellors  or  other  irregularities,  the  Judgment  of  (he  chancel- 
lor confirming  the  ealeSy  and  ruling  the  purchaaere  to  pay^  is  reverted^ 
with  directions  to  give  either  party  the  right,  within  a  reasooablt 
time,  by  proper  pleadings  and  proceedings,  to  cure  any  defects  in  the 
proceedings  and  sales,  or  to  show  any  equitable  reason  why  the  sale 
should  not  be  made  or  confirmed. — lb. . . 555 
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MANDAMUS— 

1.  On  motion  for  mandamus  against  the  Auditor  to  compel  him  to  draw- 
bis  warrant  upon  the  Treasury  to  pay  plaintiff  a  balance  claimed  for 
materials  AiraiRbed  and  work  done  on  public  buildings  under  a  con- 
tract with  the  State  Librarian,  it  does  not  appear  from  the  petition 
whether  the  work^was  done  under  a  contract  made  by  the  directions 
«nd  advice  of  the  GoTernor  or  not;  and  as  the  petition  alleges  that 
the  plaintiff  was  employed  by  the  Superintendent  to  do  the  work, 
and  does  not  disclose  that  the  contract  was  not  in  writing,  it  must 
be  presumed  that  the  officers  did  their  duty  in  the  absence  of  facts 
to  sustain  a  contrary  conclusion.  Such  facts  not  being  apparent  on 
its  face,  the  circuit  court  erred  by  sustaining  a  demurrer  to  the  peti- 
tion.) See  Replied  Slatute$^  tec.  1,  arL  2.  cka^,  78,  and  arL  I,  chap. 
\^.)—Haly  V9.  Auditor 490 

MARRIAGE— 

1.  A  marriage,  valid  in  the  country  where  celebrated,  is  held  to  be  yalid  in 
other  countries  where  the  parties  may  be  domiciled,  though  it  would, 
have  been  invalid,  by  the  law  of  the  subsequent  domicil,  if  it  had 
been  originally  celebrated  there.  Polygamous  and  incestuous  mar- 
riages are  exceptions  to  this  rule. — Dannelliy  ^c,  vt.  DannelW$ 
admr 61 

2«  Before  the  marriage  of  a  man  to  bis  brother's  widow  in  Switzerland 
would  be  pronounced  invalid  by  the  courts  of  Kentucky,  the  laws  of 
Switzerland  making  it  invalid,  should  be  made  known  in  a  legal 
form — as  both  reason  and  authority  regard  the  assent  of  the  parties 
and  the  consummation  thereof,  by  cohabitation,  as  a  legal  and  valid 
marriage,  unless  prohibited  by  the  municipal  laws  of  the  country 
where  celebrated. — lb. «     61 

3.  A  valid  marriage  puts  an  end  to  illicit  intercourse  (23  New  York  Be- 

ports,  95),  and  rebuts  the  presumption  of  continuous  illicit  conduct 
arising  from  previous  illicit  cohabitation. Ih 61 

4.  The  declaration  of  parties,  if  deceased,  that  they  were  married,  provided 

they  were  made,  ante  litem  motamy  are  admissible  of  the  fact  declared. 
Such  declarations  made  by  parents  in  life,  are  admissible  as  evidence 
to  establish  the  legitimacy  of  their  Issue.  (Ooodnight  vs.  Moss^  Cowp^ 
591,  and  cases  cited.) — lb. .     61 

5.  The  mere  cohabitation  of  two  persons  of  different  sexes,  or  their  be- 

havior in  other  respects  as  husband  and  wife,  always  affords  an  infer- 
ence of  greater  or  less  strength  that  a  marriage  has  been  solemnized 
between  them.    Their  conduct  being  susceptible  of  two  opi)Osite  ex- 
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MARRrAGR-^ODtinued. 

plaoations,  courts  are  bound  to  assniiie  it  to  be  moral  rather  thao 
immoral,  and  credit  is  giren  to  the  assertion  of  parties,  whether 
express  or  implied,  of  *  fact  pecnliarlj  within  their  own  knowledge. 
lb 51 

6.  The  law  is  anwilling  to  bastardise  children,  i^pd  throws  the  proof  on  the 
party  who  alleges  illegitiraacj,  and  in  the  absence  of  CTldence  to  the 
contrarj  a  child  eo  mnnine  is  therefor^  legitimate.  (2  Hogg  (7.  R^ 
197;  4  Eng.  Eecl.  R.;  13  Fw.,  145;  23  If.  T.,  107.)--/6. 51 

Y.  The  presumption  of  legitimacy  is  not  ligbtlj  repelled  bj  a  mere  balance 
of  probabilities;  the  evidence  for  repelling  it  mast  be  strong,  satisfac- 
tory, and  conclnsire. — 76. 61 

8.  By  the  laws  of  Kentucky  actual  marriage  and  subsequent  recognition 
would  legitimate  a  child  born  before  the  marriage. — lb 51 

MASTER  AND  APPRENTICE— 

1.  An  order  of  the  county  court,  binding  a  child  as  an  apprentice,  should 

exhibit  the  /aeU  rehired  by  law^  for  giring  jurisdiction  to  the  court 
If  these  facts  are  not  stated  in  the  order,  it  is  void,  (Small  vt.  SmaUf 
2  Bush,  45;  Freeman  vs.  Strong,  j-c,  6  Dana,  2B3,)^  Ckaudei  vs. 
Stone 210 

2.  In  apprenticing  negro  or  mulatto  orphan  children,  it  is  the  duty  of  the 

county  court  under  the  act  of  February  16,  1866  (Myers'  Supplement^ 
I2\i),  to  gire  the  preference  to  the  former  owner,  if  be  requests  it, 
provided  be  is  a  suitable  person. — Lamb,  j*e.,  vs.  Lamb 213 

MISCONDUCT  OF  PLAINTIFF  OR  HIS  ATTORNEY— 
1.     1/  the  plaintiff  or  his  attorney^  before  jndgment,  either  directly  or  in- 
directly, puts  a  party  who  is  not  liable  for  the  debt  sued  on,  off  his 
guard,  or  prevents  him   from   defending  the  action,  such  conduct 
would  entitle  the  injured  party  to  relief. — Hoyden,  j'c,  vs,  Moore,  107 

MISTAKES— 

1.  When,  by  mistake,  oyersight,  or  fraud,  the  deed  or  written  memorial 
dots  not  conform  to  the  real  contract  of  the  parties,  the  chancellor 
can  reform  the  deed  or  written  memorial  on  satisfactory  parol  ctI- 
dence,  and  then  enforce  a  specific  performance  according  to  the  real 
contract.  In  all  such  cases,  if  the  mistake,  OTcrsight,  or  fraud,  is 
clearly  made  out  by  proof  entirely  satisfactory,  equity  will  reform 
the  contract  so  as  to  make  it  conformable  to  the  precise  intent  of  the 
parties,  and  then  enforce  it. —  Worley  vs.  Tuggle,  j*€.d 16S 
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MISTAKES— Continaed. 

5.  The  evideDce  of  the  draftsman  alone,  since  the  adoption  of  the  OiTil 

Code,  is  safficieot  to  establish  the  allegation  of  mUtakCj  thoagh  denied 
in  the  answer.     {Civil  Code,  tec.  142.)— /A IW 

3.  The  rale  which  required  two  witnesses  or  one  witness,  and  strong  cor- 

roborating circanistatices,  to  OTcrcome  a  denial  in  an  answer  in  chaii-- 
cerj,  has  been  changed  bj  the  GiTiI  Code,  section  142.  {Albro  p§, 
Lawson,  17  B.  Mon.,  644;  Snders  vs.  WilUamt,  1  Mety  354^6.)— /ft.  168 

4.  A  payment  of  a  debt  barred  by  the  statute  of  limitations,  can  never  be 

recorered  back,  on  a  plea  of  mistake  of  law  or/act,  when  there  was  att 
honorary  obligation  to  pay;  and  the  law  would  rather  presume  that, 
therefore,  payment  would  ha?e  been  made,  had  there  been  no  mistake 

as  to  the  btir. -^Hubbard  m.  CSty  of  Hichmmi 204 

9.  A  father  intending  to  convey  land  to  his  married  daughter  and  the  heirs 
of  her  body,  through  mistake,  conveyed  it  to  her  husband  and  hiB 
heirs.  This  deed  is  reformed  after  the  death  of  both  g^ntor  and 
grantee,  upon  clear  and  satisfactory  evidence. — Mattingly  and  wife  M. 
Speaky  ^c 316 

6.  To  authorise  the  chancellor  to  annul  or  modify  the  terms  of  a  convey- 

ance, or  other  written  instrument,  on  the  ground  of  mistake,  as  to  its 
contents  or  legal  effect  when  executed,  such  mistake  must  he  estahUth- 
edy  and  must  not  be  a  mere  inference,  from  the  weight  of  evidence, — lb,  316 

t.  An  action  to  recover  for  a  deficiency  of  forty-one  and  three  fourths 
acres,  in  a  tract  of  land  sold  in  gross,  which,  by  mistake,  was  esti- 
mated at  two  hundred  acres,  when  it  contained  only  one  hundred  and 
fifty-eight  and  one  fourth  acres,  must  be  brought  within  five  years  Of 
the  date  of  the  sale,  or  within  five  years  after  the  deficiency  or  mi^ 
take  ought  to  have  been  discovered,  by  the  exercise  of  ordinary  dili- 
gence. In  this  case,  the  plea  of  the  statute  of  limitations  is  sustained. 
(Onmdy's  heirs  vs,  Qrundy,  ^c,  12  ^.  ifofi.,  271.)— />y0  vs,  Hol- 
land   635 

e.  In  limitations  to  actions  for  mistakes,  the  statute  runs  from  the  discovery^ 
or  from  such  time  <m,  by  the  exercise  of  ordinary  diUgeneCj  the  mistake 
ought  to  have  been  discovered. — lb — «  636 

MORTGAGES— 

1 .  A  mortgage  upon  the  land,  and  actual  dwelling  and  home,  of  the  morV 
gagor,  waives  his  right  of  exemption  to  a  homestead,  as  provided  in 
the  act  of  February  10,  1866  (Myers'  Supplement^  716),  unless  the 
land  and  homestead  so  mortgaged,  should  sell  so  as  to  pay  the  mort- 
gage debts,  and  still  leave  the  homestead  or  its  equivalent  in  money. 
JarboCf  Jc,  vs.  Cb^mn,  Jc.  — . -„ .-„.—..——     70 
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MORTGAGES— Continaed. 

%,  The  assigoor  of  a  oote  executed  to  bis  assigoee  a  mortgage  prtmidin^ 
that  Maid  a»9ignor  and  the  obligor$  in  taid  note  thall  eau»e  the  eame  to  be 
paid  at  maturity^  ke.  This  mortgage  is  not  a  constructive  guarantee 
of  payment  npon  the  part  of  the  mortgagor  alone;  but  a  secnritj, 
that  if  the  assignee  should,  after  proceeding  with  due  diligence,  fail 
to  obtain  payment  from  the  obligors  in  the  note,  the  mortgage  wonid 
assure  fnll  payment  by  the  mortgagor,  on  his  ultimate  liability  a« 
assignor. — CarUele,  ^e,^  9$.  Chamben 168 

J.  Summons  issued  on  the  2UI  day  of  May^  1866,  returnable  io  the  first 
day  of  the  ensuing  June  term.  An  order  of  attachment  issned  in  the 
same  action  was  dated  May  21,  1866,  returnable  on  tbe  first  day  of 
the  next  term  of  tbe  ^rcnrt  court,  and  duly  signed  and  attested  by 
the  clerk.  This  order  of  attachment  was  indorsed  on  its  back,  unat^ 
tested,  ''November  term,  1866."  On  the  lOlA  day  of  Auyust,  1866,  the 
sheriff  hried  this  order  of  attachment  on  land.  On  tbe  25/Jk  day  of 
Auguitj  1866,  the  owner  mortgaged  this  same  land.  In  a  controversy 
between  the  attaching  creditor  and  mortgagees,  the  court  beld  that 
the  mortgagees  hady  but  that  the  attacking  creditor  did  not  have,  a  lien 
on  the  land. — Petertj  gdn,  ^e.^  vt,  Conway 565 

4.  Subsequent  attaching  creditors  can  show  defects  in  prior  attachments, 
and  thereby  get  the  prior  liens  out  of  their  way;  and  the  same  prin- 
ciple authorizes  subsequent  mortgagees  to  attack  prior  attacbmenta 
and  levies. — lb 665 

KATIONAL  BANKS— 

1 .  Sharee  of  stock  in  National  Bankt^  in  Kentucky^  are  liable  to  m  tax  of  fifty 
cents  on  each  share  of  one  hundred  dollars;  and  the  officers  of  such 
banks  can  be  legally  compelled  to  pay  these  taxes,  fur  their  respective 
shareholders.  This  is  tbe  tame  tax  which  is  imposed  upon  State  in- 
stitutions, and  is  co  lected  in  the  same  mode.  (Act  of  February  9, 
1865,  Myers  Supplement,  482;  Revised  Statutes,  sec.  1,  art,  2,  chap.  83| 
2  Stanton^  2.39;  and  see.  1,  art.  10,  chap.  83,  2  Stanton,  26J.)— Cbm- 
monwealth  vs.  First  National  Bank  qf  Louisville S* 

NEW  TRIALS— 

1 .  Motion  for  a  new  trial  in  the  circuit  court  is  essential  in  an  action  wkereim 
the  issue  presented  by  the  pleadings  was  submitted  to  a  jury.  The  fail- 
ure to  make  such  motion  precludes  tbe  appellant  from  tbe  opportunity 
of  having  the  errors  complained  of  corrected  in  the  Court  of  Appeals. 
(Humphreys  vs.  Walton,  2  Bush,  680.) — Detherage  vs,  Montgomery^     46 
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NEW  TRIALS^-Gontinned. 

a.  The  Civil  Code  merely  regalates,  but  does  not  require,  a  motion  for  a 
new  trial  in  ordinary  actions. —  Union  Insurance  Co.  of  LouitvilU  vt, 
Chroom 289 

3.  A  motion  for  a  new  trial  is  not  indispeiisably  necessary  to  give  the 

Court  of  Appeals  jurisdiction  of  an  appeal  taken  from  a  judgment 
in  an  ordinary  action,  in  which  both  law  and  facts  were  aubmitted  to 
the  judge^  the  authenticated  bill  of  exceptions  purporting  to  recite  all 
the  evidence  on  the  trial.  An  intimation  to  the  contrary  in  Humphreys 
vs.  Walton  (2  Bush^  580),  was  obiter^  and  is  not  regarded  as  authori- 
tative or  right,  if  it  could,  as  we  think  it  ought  not  to,  be  understood 
as  intending  more  than  that,  unles^^  such  motion  be  made  within  a 
prescribed  time,  the  court  would  not  be  bound,  to  hear  it,  or  sign  any 
bill  of  exceptions,  so  as  to  bring  the  case  to  this  court. — lb. -289 

4.  Substantially,  there  is  a  perfect  analogy  between  the  decision  of  a 

chancellor  on  the  facts  embodied  in  the  record  and  a  judgment  by 
a  common  law  judge  on  the  facts  spread  upon  the  record,.by  bill  of 
exceptions,  and  no  consistent  reason  is  perceived  why  a  motion  for  a 
new  trial  should  be  required  in  either  case,  or  in  one  and  not  in  the 

other.— ^/J 289 

6.  The  presumption  is  reasonable,  that  if  the  verdict  of  a  jury  is  unsus- 
tained  by  the  facts,  the  presiding  judge  who  has  given  no  opinion 
on  them  will,  on  motion,  grant  a  new  trial,  which  is  his  incidental 
province  in  superintending  jury  trials;  and,  consequently,  unless  he 
has  refused  a  new  trial,  the  Court  of  Appeals  will  not  grant  it  to  a 
recusant  party,  who  wonld  not  seek  it,  first  in  the  proper  forum. 

6.  Infants  and  defendants  constructively  summoned,  within  the  times  pre- 

scribed by  law,  are  allowed  by  law  alternate  remedies  to  retry  the 
cause.  First.  By  proper  proceedings  in  the  court  below;  Second, 
By  appeal  to  the  Court  of  Appeals;  but  they  are  not  allowed  to  pro- 
ceed by  both  remedies,  and  in  the  two  courts,  at  the  same  time. 
{Salter  vs,  Dunn^  1  Bush^  Zl\.)Speak,  ^c,  vs.  Mattingly,  ^c 310 

7.  After  arriving  at  the  age  of  twenty-one  years,  the  defendant  prosecuted 

an  appeal  to  the  Court  of  Appeals,  to  reverse  a  judgment  of  the  cir- 
cuit court,  rendered  against  her  during  her  if\faney.  The  Court  of  Ap' 
peals  affirmed  that  judgment.  As  to  any  matter  which  was  or  could  have 
been  -heard  on  the  appeal^  the  judgment  of  affirmance  is  a  good  plea  in 
bar  to  a  petition  filed  in  the  circuit  court  to  vacate  or  set  aside  the  de- 
cree appealed  from,  whether  the  petition  in  the  circuit  court  was  filed 
before  or  after  the  appeal  was  taken. — lb, — —  . 310 
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NON.RESIDENT  ASSIGNMENTS  AND  RESIDENT  CREDITORS— 
1.  A  citizen  of  Ohio  made  to  another  citizen  of  that  State  a  rolnntarj 
deed,  RMigning  all  his  estate,  debts,  ftc,  everywhere,  for  the  pajmeni 
of  all  his  own  debts,  without  discrimination  or  preference,  accordini^ 
to  the  laws  of  Ohio  regulating  assignments  by  "ififoZvml  debtors" 
After  the  date  of  the  assignment,  Kentucky  creditors,  in  the  courts 
of  Kentucky,  attached  a  debt  due  by  a  citizen  of  Kentucky  to  the 
non-resident  insolvent.  The  attaching  creditors  never  acceded  to  the 
assignment.  Meld — That  in  the  courts  of  Kentucky  the  attachment 
liens  have  preference  over  the  title  and  claim  of  the  assignee. — John^ 
9onv9.  Parkefy  {fe . \A9 

3.  Resident  ereditora^  having  attached  a  debt  due  by  a  citizen  of  Kentnckj 
to  an  insolvent  debtor  of  Ohio,  have  pr^erefiee  in  the  courts  of  Ken- 
tucky over  the  assignee  of  such  insolvent  debtor,  although  the  assign- 
ment was  made  in  Ohio  before  the  attachments  were  sued  out  in 
Kentucky.— /i 14» 

3.  The  principle  of  comity  does  not  require  the  courts  of  one  State  to 
recognize  and  enforce,  to  the  prejudice  of  its  own  citizens,  assign- 
ments made  by  insolvent  debtors  under  the  laws  of  another  State; 
but  they  will  secure  justice  to  domestic  creditors,  without  regard  to 
the  foreign  law  and  assignment. — lb. 149 

OBLIGOR  AND  OBLIGEE— 

1.  The  obligee,  when  he  made  the  contract  for  indulgence  with  the  princi- 

pal in  the  note,  is  presumed  to  have  known  that  the  other  obligors 
were  sureties,  from  the  fact  that  the  note  was  executed  to  himself. 
Champion^  ^c,  t»#.  Robertaon . 17 

2.  It  is  impossible  for  the  same  person  to  be  obligor  and  obligee  in  the 

same  note. — Ca9<mv9,  Wallace 388 

OFFICE  AND  OFFICERS— 

I.  The  office  of  postmaster  is  incompatible  with  the  office  of  county  judge. 
Hoglan  ve.  Carpenter 89 

S.  By  accepting  or  continuing  to  hold  any  office  of  trust  or  profit,  under  the 
United  States,  the  incumbent  thereby  vacates  any  civil  office  in  Ken- 
tucky which  he  holds,  or  to  which  he  may  be  elected.  {ConeUtuiwn 
of  Kentucky y  aec.  18,  art.  8;  Paiterton  ve.  Miller^  2  Metca\fe^  293.) 
lb 89 

3.  Whilst  the  acts  of  a  de  facto  officer  are  good  and  binding  as  to  third 

parties,  as  to  himself  they  are  null,  and  may  be  questioned  by  any- 
kind  of  proceedings,  and  in  all  proceedings. — 76. ....    89 
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OFFICE  AND  OFFICERS— Contioned. 

4.  A  certificate  of  election,  or  even  a  commissioD,  is  not  prima  facie  eri- 
dence  of  eligibilitj  to  the  office  — lb 89 

6.  All  State,  district,  county,  city,  and  town  officers  within  this  Common- 
wealth are  required  by  section  1,  article  8,  State  Constitntion,  to  take 
the  dueling  oath  therein  prescribed.  This  oath  cannot  be  dispensed 
with  by  legislative  enactment. — Morgan,,  ^c,  V9.  Vance 323 

6.  Persons  deprived  of  the  right  to  hold  any  office  of  honor  or  i)rofit  in 

this  Commonwealth,  as  provided  in  section  20,  article  8,  State  Con- 
stitution, by  participating  in  a  duel,  or  a  challenge  to  fight  a  duel, 
cannot^  by  law^  be  rendered  eligible  to  any  such  office.  These  rights 
and  priviUgee  may  be  restored  by  the  pardon  of  the  Governor,  after 
five  years  from  the  time  of  the  offense.  {Section  21,  article  8,  Sfate 
Constitution.) — lb 323 

7.  The  power  conferred  upon  the  General  Assembly  to  prescribe  the  quali- 

fications of  certain  officers,  as  provided  in  sections  6  and  10,  article  6, 
State  Constitution,  does  not  include  or  authorize  the  removal  by  law 
of  disabilities  imposed  by  the  Constitution. — lb, 323 

8.  If  an  officer  is  eligible,  and  has  taken  such  oath  as  is  required  by  law — 

the  law  creating  the  office  not  requiring  the  dueling  oath  prescribed 
in  the  Constitution — his  acts  are  not  void,  because  he  did  not  take 
said  dueling  oath.  (Marbury  ve.  Madison^  1  Cranchj  163;  United 
States  vs.  LeBaron^  19  Hoto.,  73;  Same  vs.  Stewart^  19  IIow.j  794 ; 
jRice^  4*^-,  w-   Commonwealth^  3  Bushy  14.) — lb. 323 

9.  If  the  officer  be  eligible,  and  he  has  taken  such  oaths  as  he  supposed  to 

be  required,  and  regards  his  installation  as  regular,  he  might  be  deemed 
an  officer  de  jure  as  well  as  de  facto  until  a  regular  proceeding  and 
judgment  declaring  his  office  vacant;  but — lb, 323 

10.  If  the  incumbent  was  ineligible,  his  claim  to  the  office  and  discharge  of 

its  duties,  however  regular  his  installation,  are  no  protection  to  him, 
and  in  a  suit  to  hold  him  responsible  he  cannot  justify  under  his 
office.  {Rodman  va.  Earcourt  j*  Carico^  4  B,  Mon.,  224;  Patterson  vs. 
Miller,  ^-c,  2  Met,,  493.)— /6 323 

"^  II .  So  far  as  the  Constitution  requires  of  all  officers  to  take  the  prescribed 
oath,  and  so  far  as  it  provides  disqualifications  npon  acts,  and  not 
upon  judgment  of  conviction,  the  Constitution,  as  the  supreme  law 
of  the  land,  executes  itself  without  any  extraneous  aid  by  way  of 
legislation,  nor  can  its  reqtiirements  be  so  defeated.— i& 323 
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OFFICE  AND  OFFICERS— Continued. 

12.  County  courts  have  constitutional  power  to  remove  sheriffs  from  office 
for  fHiling  to  give  new  bonds  at  the  time  prescribed  by  the  court,  in  a 
proceediag  by  notice  and  motion  of  sureties  as  authorized  by  law. 
(State  Constitution,  sec.  9,  art.  6,  and  sec.  19,  art.  8,  and  see.  2,  chapter 
97 ;  Revised  Statutes^  2  Stanton,  396-7.) — Bartly  vs.  Fraine,  ^e 376 

OFFICIAL  BONDS— 

1 .  "  This  day  came  Wm.  N.  Peterson,  who  produced  a  certificate  purporting 

his  election  an  sheriff  of  Marshall  county^  and  was  thereupon  duly  sworn 
into  office,  and  with  R.  Fletcher,  P.  Palmer,  R.  F.  Stone,  S.  W.  Har- 
rell,  James  Thompson,  W.  B.  Ely,  H.  Johnson,  and  Samuel  Mathis,  at 
his  sureties,  executed  covenant  as  required  by  law.'*  The  above  is  a  copy 
of  the  order  of  approval.  The  evidence  shows  that  Ely  went  into 
court  to  sign  the  necessary  bonds  of  Peterson,  and  did  sign  the  county 
levy  and  revenue  bonds;  and  as  these  were  the  only  ones  presented 
to  him,  he  left,  supposing  he  had  signed  all  the  bonds  necessary  to 
be  executed  by  the  sheritT.  As  *•  W.  B.  Ely  did  not  sign  the  general 
bond  sued  on,  and  as  there  is  no  county  court  order  approving  this 
bond  without  his  name,  it  is  held  not  obligatory  on  the  other  sureties*' 
Fletcher,  ^c,  vs.  height,  Barrett  ^  Co 303 

2.  The  county  court  beiag  a  court  of  record,  can  only  speak  by  its  record, 

e^ecially  in  the  absence  of  any  issue  by  the  pleadings  of  mistake  or 
fraud.— 76 303 

3.  The  approval  by  the  county  court  of  an  officer's  securities  must  appear 

of  record.  However  numerous  or  solvent  the  proposed  securities  may 
be,  this  does  not  make  the  proposed  bond  official  nor  obligatory  until 
the  court  has  passed  its  judgment  of  approval;  indeed,  until  this,  it 
is  not  delivered  to  the  Commonwealth,  nor  can  be.  It  is  this  approval, 
by  the  tribunal  designated  by  law,  which  completes  its  execution  and 
delivery,  and  makes  it  obligatory. — lb. 303 

4.  When  the  county  court  approves  the  proposed  names  and  individuals 

as  securities  in  a  bond,  and  directs  its  clerk  to  prepare  the  bond,  he 
has  no  more  authority  to  witness  and  accept  it  until  all  the  named 
securities  sign  it,  than  he  has  to  accept  it  without  the  principal's 
signature.  If  he  may  waive  the  signature  of  one  security,  he  may 
waive  more,  until  all  are  waived. — lb 303 

6.  When  the  court  has  designated  certain  persons  and  approved  them  as 
sureties,  no  alteration  can  be  made  by  leaving  off  a  name  or  snbsti- 
tuting  another  therefor.    The  bond  must  be  prepared  and  executed 
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OFFICIAL  BONDS— Continued. 

in  conformity  to  the  judgment  of  approval,  else  it  is  cot  the  approved 
and  accepted  bond  by  the  court;  and  every  alteration  by  the  clerk, 
either  in  omitting  a  designated  party  or  substituting  another,  is 
wholly  unauthorized,  and  his  attestation  to  such  a  bond  of  no  yalid- 
ity.— /6 303 

6.  When  the  principal  has  proposed  certain  names  as  his  sureties,  and 
these  have  been  approved  by  the  court,  each  of  the  sureties  as  he 
signs  has  both  the  legal  and  moral  right  to  expect  and  rely  upon 
the  officers  to  see  that  each  approved  party  shall  sign  it,  and  not 
regard  it  as  an  executed  and  delivered  obligation  until  so  perfected. 
lb 303 

T.  The  securities  who  did  sign  the  bond  were  under  neither  a  legal  nor 
moral  duty  to  see  that  all  the  approved  parties  had  signed  it,  nor  to 
see  that  the  sheriff  should  execute  another  bond.  They  had  a  right 
to  rely  upon  the  legal  discharge  of  official  duty  by  those  whose  duty 
it  was  to  see  a  proper  bond  executed,  and  to  dismiss  all  oversight 
over  it. — Ih 303 

8.  It  is  the  duty  of  the  court  and  county  attorney  to  keep  a  watchful  vigi- 

lance over  official  bonds;  and  the  sheriff,  in  this  case,  should  have 
been  required  to  execute  another  bond,  and  on  failure,  his  office  should 
have  been  declared  vacant. — lb, 303 

9.  There  being  no  record  evidence  that  the  bond  as  executed  was  ever 

approved  by  the  court,  nor  that  the  securities  who  did  sign  it  were 
approved,  but  the  only  order  shown  negativing  this,  the  decision  of 
the  circuit  court  upon  the  issue  of  no  record,  and  the  peremptory 
instruction  to  the  jury,  to  find  for  the  plaintiffs,  on  the  special  plea 
of  non  est  factum^  were  both  erroneous. — lb, 303 

10.  The  bond  itself  is  no  record  until  sauctioned  and  accepted  by  the  court, 

or  executed  according  to  its  order  of  approval,  which  action  of  the 
court  can  only  be  established  by  its  own  records. — lb 303 

11.  On  sufficient  notice  and  motion,  the  sureties  in  a  sheriff's  official  bond 

moved  the  county  court  for  additional  security,  "in  consequence  of 
official  default."  After  hearing  the  parties  the  court  required  addi- 
tional security  in  a  prescribed  time,  and  the  sheriff  failing  to  give  it, 
was,  by  order  of  the  court,  removed  from  office,  and  a  successor  was 
appointed  and  qualified.  The  judgment  of  removal  it  affirmed. — Bart- 
ly  V9,  Frainej  ^e, 375 

12.  In  a  proceeding  in  the  name  of  the  Commonwealth,  without  notice  or 

service  of  procett^  by  motion  in  the  Franklin  circuit  court^  against  the 
sheriff  of  Harlan  county  and  his  sureties^  for  failing  to  pay  into  the 
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OFFICIAL  BONDS— ConUnned. 

treasury  a  balance  of  the  revenne  due  and  collectable  in  tbt  year 
1866,  the  copy  of  the  bond  filed  by  the  Auditor  shows^on  its  face, 
that  it  was  executed  at  the  June  term  of  the  county  court  of  said 
county,  and  not  at  the  January  or  February  term  as  required  by  law. 
Without  allegation  or  explanation,  no  judgment  should  have  been  ren- 
dered against  the  sheriff  and  his  sureties  on  the  motion;  the  judgment  of 
the  circuit  court  against  them  is  reversed, — Callowagy  ^c.^  vs.  Common' 
wealth .^ 3S3 

13.  No  power  or  authority  is  conferred  by  the  statute  on  the  county  court  to 

take  the  original  bond,  from  the  sheriff  for  the  collection  of  the  rere- 
nue,  at  any  other  terms  of  their  court  than  those  named  (January  or 
February  term),  and  no  option  is  giyen  to  the  sheriff;  but  if  he  fails 
to  execute  the  bond,  at  one  or  the  other  of  the  terms  prescribed,  bis 
office  shall  thereby  be  forfeited. — lb 383 

14.  The  remedy,  on  motion,  authorized  by  the  statute  against  a  defaulting 

sberiflT,  is  anomalous  in  judicial  proceedings,  and,  if  not  harsh,  cer- 
tainly ex  partCf  and  when  adopted  the  requirements  of  the  statute 
must  appear  to  hare  been  complied  with,  and  the  liability  of  the 
sheriff  and  his  sureties  clearly  shown. — lb 383 

15.  The  power  of  the  county  court  to  require  the  sheriff  to  execute  supple- 

mental bonds  at  other  terms  of  the  court,  after  hating  executed  a 
bond  either  at  the  January  or  February  term  of  the  court,  either  for 
the  indemnity  of  his  sureties  or  that  of  the  Commonwealth,  cannot 
be  questioned. — lb, 383 

PARTNERS  AND  PARTNERSHIPS— 

1.  A  note,  executed  by  one  partner  in  his  individual  name,  for  the  use  and 

benefit  of  the  firm,  is  binding  against  the  other  partner  who  did  not 
sign  the  note.  A  surety  in  such  a  note,  after  he  has  paid  it,  has  a 
cause  of  action  against  the  firm.— Z7i4:e«  vs,  Crawford  j-  Long 19 

2.  Each  partner  has  a  lien  on  the  firm  property.    The  creditors  of  the  firm 

are  entitled  to  that  lien,  by  equitable  substitution ;  and  that  lien,  by 
subrogation,  is  paramount  to  attachment  liens,  created  on  debts  which 
are  not  partnership  debts. —  OBannon  ^Bashaw  vs.  Miller  j-  Hop- 
kins       26 

3.  The  widow  of  a  deceased  partner  being  sued  as  one  of  the  members  of 

the  firm,  made  no  defense,  and  judgment  was  rendered  against  her  by 
default.  She  sued  out  an  injunction,  alleging  that  she  was  adrised  by 
one  of  her  co-defendants  that  she  was  not  bound  for  the  debt,  and 
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that  judgment  coald  not  be  recovered  against  her,  and  that  for  this 
reason  she  made  no  defense,  &c.  Althongb  not  a  partner,  and  in  no- 
wise liable  fur  tbe  debt,  the  circuit  court  properly  dismissed  her  peti- 
tion and  injunction. — Hayden^  ^c,  w.  Mowre 107 

4.  The  "  act  regulating  tbe  sale  of  partnership  property,  talcen  in  execution 
for  tbe  separate  debt  of  one  of  the  partners,"  approved  February  12, 
1858  (Revi9ed  Siatutet^  2  Stantouj  613-14-15),  was  intended  to  pro- 
vide only  fur  sales  of  partnership  property,  and  did  not  contemplate 
sales  of  the  interest  of  a  joint  tenant  of  land. — Broton^  4*0.,  vt.  Bur- 
dettf  ^e 401 

6.  When  partnership  property  has  been  levied  on,  to  satisfy  an  execution 
against  one  of  tbe  partners,  a  settlement  of  the  partnership  should  be 
made,  and  only  the  interest  of  that  partner,  subjected  to  sale,  if  any 
interest  remains  to  him,  on  such  settlement. —  WilliarM  V8,  Sfnithj  540 

6.  It  is  the  duty  of  the  sheriff  levying  on  joint  property,  to  satisfy  the 

separate  debt  of  one  of  the  owners,  first  to  notify  in  writing  the 
other  joint  owners,  and  if  they  fail  to  give  the  officer  notice  of  their 
claim,  as  required  by  the  act  of  February  12,  1858  (Myert'  Code^  p, 
202),  he  may  then  proceed  to. advertise  and  sell  the  pro^ierty  so  levied 
upon.  If  the  other  joint  owners  suspend  the  sale  by  executing  bond 
as  authorized  by  section  713  of  the  Civil  Code,  this  will  be  deemed  as 
a  waiver  of  the  notifications  prescribed  in  said  act,  and  the  cause  may 
be  finally  disposed  of  upon  equitable  principles. — lb, 540 

7.  To  a  bill  of  exchange,  accepted  by  one  partner  in  the  name  of  the  firm, 

tbe  name  of  tbe  drawer  and  indorser  was  forged.  This  bill  was  sold 
to  a  bank  by  the  partner  who  accepted  it,  and  the  proceeds  thereof 
drawn  by  him  in  the  firm  name,  by  an  indorsement  thereof  on  the 
forged  check  of  the  drawer  and  indorser.  Notwithstanding  the  forge- 
ries, the  bill  having  been  uttered  by  one  partner,  and  the  proceeds 
thereof  having  been  received  by  him  in  the  firm  name^  each  partner  is 
liable  to  tbe  bank  for  the  amount  of  the  bill,  the  officers  of  the  bank 
having  no  knowledge  of  the  forgreries  at  the  time  of  the  purchase  of 
the  bill  and  the  payment  of  the  money. — Burgen  vt.  Northern  Bank 
of  Kentucky 600 

8 .  Each  partner  is  presumed  to  have  authority  to  bind  the  firm  by  the  use 

of  its  name  upon  bills  and  promissory  notes;  and  when  so  used,  the 
bill  or  note  will  be  deemed  to  be  on  partnership  account,  and  bind  it 
accordingly,  unless  it  is  clearly  established  that  the  party  taking  it 
had  notice  that  the  bill  or  note  waa  made  for  purposes  not  within  the 
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partnership  business.  {Story  on  BiUs^  see.  78;  Story  on  Promiuory 
Notes^  see,  72;  Bank  of  Kentwhy  vs.  Brooking^  ^e.,  2  Littell,  42; 
MeOowany  ^c,  vs.  Bank  of  Kentucky^  6  Littell^  271.) — lb 600 

9.  It  is  no  answer  to  a  claimant  upon  the  firno,  that  the  debt  which  he 
seeks  to  recover  was  contracted  by  one  of  the  partners  in  the  firm 
name,  for  a  fraudulent  or  dishonest  purpose,  if  the  debt  was  incurred 
and  the  money  receiyed  within  the  scope  of  the  partneri>hip  business, 
and  without  the  knowledge,  of  the  other  contracting  party,  of  such 
fraudulent  or  dishonest  purpose.     (Oowon  Partnership^  161.) — lb.  600 

PASSWAY— 

1.  A  sale  of  a  part  of  a  tract  of  land  by  the  patentees  in  1807,  is  held  to 

have  implied  a  grant  of  an  indispensable  outlet  or  passway  through 
the  remainder  of  the  tract;  and  a  subsequent  purchaser  of  the  tbea 
unsold  land  is  held  to  have  taken  conveyance  subject  to  that  inci- 
dental privilege,  and  his  title  passed  to  his  successors  with  the  same 
implied  encumbrance. —  Thomas  vs.  Bertram 317 

2.  A  right  of  way  used  from  1807,  by  agreement  of  parties  was  slightlj 

changed,  and  gates  mutually  put  up  in  1815.  This  arrangement 
being  ratified  by  subsequent  acts,  was  constructively  an  express 
grant  of  the  easement.  Having  been  enjoyed  and  acquiesced  ia 
until  1665,  the  circuit  court  properly  refused  an  injunction  against 
its  use. — lb 317 

3.  The  law,  implies  a  grant  of  a  passway  from  uninterrupted  and  continued 

enjoyment,  for  more  than  fifty  years,  constructively  adverse,  on  pre- 
sumed claim  of  right. — lb 317 

PATENTS  FOR  LAND— 

1 .  Every  survey  made  and  patent  issued,  under  the  act  of  1835,  on  countj 

court  certificates,  for  vacant  and  unappropriated  land,  which  interferes 
with  any  survey  or  patent  theretofore  made  or  issued,  is  null  android. 
MeMULans  heirs  vs.  Hutcheson^  ^e. 611 

2.  As  a  patent  is  a  species  of  record,  it  is  a  general  rule,  that,  when  it 

appears  void  on  its  face,  it  can  only  be  avoided  by  a  direct  proceed- 
ing in  the  nature  of  a  scire  facias;  but — lb 611 

3.  When  patents  are  declared  void  by  statute,  the  legal  nullity  of  the 

patent,  may  be  shown  collaterally,  by  extraneous  proof  of  the  fact 
that  annulled  it.  (Ray  vs.  Barker's  heirs^  1  B.  Mon.^  368;  DaUam 
vs.  Handley^  2  Marshall,  418;  Atehly  vs.  Latham,  2  LitUll,  362; 
Jennings  vs.  Whitaker,  4  Mon.,  61;  Pearson  vs.  Barker  4"  AsbsU,  4 
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PATENTS  FOR  LAND-^ntioaed. 

Dana,  322;  Cone  V9.  Ffynn,  lb.,  501;  Ta^Ur  ot.  FUUker,  7  B,  Mon,^ 
82 ;  Clark  V9,  Jones,  16  B,  Mon.,  126.)  Such  patent*  are  no  doct^ 
mentary  titU.^lb 611 

4.  A  survey  and  patent  made  and  issaed  in  1849,  nnder  the  act  of  1835, 

for  land  which  had  been  in  adrerse  possession  for  more  than  tbirtj 
years,  and  which  had  been  surveyed  nnder  a  Virginia  warrant  in 
1784,  was  utterly  and  absolutely  null  and  void,  and  the  holders  of 
either  the  possessory  right,  or  the  title  under  the  survey  of  1784, 
was  entitled  to  recover  the  land  as  against  the  holder  under  the 
void  patent  of  1849.— /6 611 

5.  A  party  in  possession,  under  a  patent  which  is  declared  to  be  void  by 

the  statute  of  1835,  under  which  it  issued,  stands  just  as  he  would, 
had  he  never  procured  a  survey  or  patent;  and  as  he  has  no  titl^ 
derived  from  the  Commonwealth,  the  limitation  of  seven  years  for 
the  protection  of  actual  settlers  under  any  such  title  does  not  apply 
to  his  settlement,  under  his  void  patent,  which  conferred  no  right  or 
title ;  and  in  such  a  case,  the  void  patent  being  no  documentary  title, 
twenty  years*  adverse  and  continued  possession  would  not  evict  be- 
yond his  actual  inclosure. — Ih 611 

6.  Land  surveyed  in  1784  was  sold  and  conveyed  in  1794.    Patent  issaed 

in  1850.  The  patent  passed  the  legal  title  to  the  vendees,  by  relation. 
Ih 611 

PLEADINGS  AJJD  PRACTICE  IN  CIVIL  CASES— 

1.  Plaintiffs,  befora  answer,  have  the  right  to  file  an  amended  petition 
alleging  material  facts,  and  the  circuit  court  bad  no  judicial  discre- 
tion to  reject  it. —  Champion,  ^e,,  ve.  Robertson 17 

S.  Under  the  general  issue,  the  circuit  court  properly  allowed  and  consid- 
ered, the  special  finding  of  the  jury,  to  the  effect  that  the  action  waa 
based  upon  a  gambling  transaction. — Al/rund,  j'c,  ve,  Hugkee  ._    40 

3.  The  plaintiff  is  entitled  to  notice  of  every  defense  intended  to  be  relied 

on,  consisting  of  "new  matter  constituting  a  defense,"  by  a  statemenl 
of  such  matter,  in  the  answer.  This  rule  does  not  apply  to  a  case  like 
this,  in  which,  from  the  plaintiff's  owu  proof  of  the  contract  he  seeks 
to  enforce,  the  contract  is  shown  to  be,  according  to  express  law,  ab- 
solutely void. — lb, — — „ 40 

4.  In  an  action  for  killing  a  mare  by  chasing  her  with  dogs  by  the  defend- 

ant, within  a  field  under  his  control,  not  inclosed  by  a.  lawful  fence, 
it  wae  error  to  ihitruct  the  jury  that  the  d^enekuU  woe  noi  iiable  to 
VOL.  IV — 49 
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drnmagtM,  if  he  only  did  what  other  prudent  pertone  might  hate  done, 
Jones  vt.  Hood 80 

5.  ff  the  plaintiff  or  hie  attorney j  before  jadgment,  either  directly  or  io- 

directljr,  puts  a  party  who  is  not  liable  for  the  debt  sued  od,  off  his 
guard,  or  prevents  him  from  defending  the  action,  such  eondnct 
would  entitle  the  injured  party  to  relief.— fToyciefi,  ^c,  vt.  Moore,  107 

6.  A  denial  in  an  answer,  which  is  not  such  us  the  Code  requires,  dispenses 

with  extraneous  proof. — Moorman  ve,  Beauehamp 145 

7.  An  affirmative  allegation  in  an  answer,  that  the  lien  attempted  to  be 

enforced  by  the  plaintiff,  had  been  waived,  is  not  of  itself  proof  of 
such  alleged  waiver. — 76. 145 

8.  In  a  suit  against  them  to  subject  assets  descended  to  several  heirs,  it 

was  error  to  render  a  joint  judgment  against  them.  The  circuit  court 
should  have  ascertained  the  amount  each  heir  had  received  by  descent, 
and  a  several  judgment,  should  have  been  rendered  against  each  one 
for  an  amount  not  exceeding  the  amount  so  received,  and  not  exceed- 
ing the  amount,  to  which  the  plaintiff  was  entitled.  On  the  trial  of 
this  issue  the  heirs  are  personally  responsible  for  the  costs,  when 
judgment  is  rendered  against  them. — Ranedtlly  ^c,  ve.  ThrelheUTe 
adnCr 347 

f.  The  provision  of  section  473  of  the  Civil  Code,  which  requires  a  demand, 
of  the  debt  claimed,  before  an  action  shall  be  brought  against  a  per- 
sonal representative,  is  restricted  in  its  application  to  actions  against 
personal  representatives.  A  failure  to  make,  such  demand,  is  not  an 
arailable  ground  for  dismissing  an  action  against  the  heirs  or  dev- 
isees of  a  decedent. — Johnton^  ^c,  ve.  Belt - 405 

10.  The  courts  of  Kentucky  will  not  abate  a  suit,  on  a  plea  of  the  pendency 

of  a  prior  suit,  on  the  same  debt  and  between  the  same  parties,  in 
a  court  of  another  State. — Davie  ve,  Morton,  Oalt  ^  Co 442 

11.  The  reasons  for  electing  a  special  judge  of  a  circuit  court,  or  a  chan- 

cellor pro  tempore  of  the  Louisville  chancery  court,  and  the  fact  of 
taking  the  required  oath,  shall  be  entered  on  the  order  book.  On  ap- 
peal, this  order  need  not  be  copied  in  the  record,  but  will  be  presumed 
to  be  correct;  but  when  it  is  copied,  and  thereby  no  qualification 
appears,  the  presumption  of  correctness  is  rebutted. — Rudd,  ^c,  ve. 
Woolfolk,  4-c 566 

12.  Consent  to  the  special  judge  or  chancellor  pro  tempore,  will  be  pre- 

sumed as  between  the  original  parties  to  the  record,  before  the  court 
on  actual  service  of  process,  and  who  are  not  under  disabilitieSi  hot 
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only  as  to  them.  Consent  cannot  be  presumed  against  parties  only 
constructirelj  before  the  conrt,  nor  against  minors  or  married 
women,  nor  against  purchasers,  who  are  not  parties  to  the  original 
record. — lb.  ^ 565 

13.  The  jary  undoubtedly  have  the  right  in  ^ectment  as  in  other  cases,  to 
weigh  probabilities  and  solve  doubts  as  to  matters  of  fact;  but  if,  in 
their  opinion,  the  preponderance  of  proof  or  of  rational  inference  as 
to  any  fact  on  which  the  title  depends,  be  not  on  the  side  of  the 
plaintiffs,  they  ought  not  to  find  for  them.  {Orxffith  vt.  Dickent^  2  B, 
Mon.f  20.)— Pa/ter»o»,  ^-c,  vs.  Hamtl^  ^c 654 

PLEADINGS  AND  PRACTICE  IN  CRIMINAL  AND  PENAL  CASES— 
1.  On  the  trial  of  an  indictment  for  keeping  a  "tippliog-house''  in  the  city 
of  Louisville,  the  only  proof  before  the  jury  was,  that  spirituous 
liquors  had  been  drank  in  the  house  *^more  than  twice"  and  that  the 
defendant  had  a  State  license  to  retail  such  liquors,  and  bad  also  paid 
for  but  had  not  obtained,  a  city  license.  On  these  facts  the  jury  was 
instructed  in  effect  to  find  the  defendant  guilty,  ffeld — That  the  in- 
struction was  erroneous,  and  the  verdict  against  the  defendant  was 
not  authorised  by  the  testimony;  that  this  court  has  no  judicial 
knowledge  of  any  ordinance  requiring  a  city  license,  and  no  such 
ordinance  was  shown;  nor  did  the  testimony,  in  such  a  penal  case, 
authorise  the  deduction  that  the  liquor  drank  in  the  defendant's 
house  was  drank  with  his  consent  or  was  sold  by  him. — Lucker  vs, 
CommonweaUh . 440 

POSSESSION—  i 

1.  Possession,  under  a  colorable  contract  of  purchase  by  the  vendee  being 

fraudulent  and  voidable  by  the  judgment  creditors  of  the  fraudulent 
vendor,  was  not  adverse  to  the  fraudulent  vendee,  but  in  trust  for 
him. — Daniel  vs.  MeHenry 377 

2 .  Possession  of  land,  acquired  after  the  levy  of  executions  thereon,  was  not 

adverse  to  the  purchaser  at  the  sale  under  the  executions,  because  the 
purchase,  and  the  rights  of  the  purchaser,  relate  back  to  the  levy. 
Nor  can  the  sale,  by  reason  of  such  possession,  be  regarded  as  cham- 
pertous. — lb. 277 

3.  Possession  of  land  under  a  contract  of  purchase,  is  constructive  notite 

of  claim  to  the  land. — Goins  vs.  Allen^  Morton  ^  Co. 608 

4.  Seisin,  in  its  technical  sense,  is  actual  or  constructive  possession  under 

a  perfect  legal  title — it  includes,  as  an  essential  element,  an  actual 
entry  also. — McM\Uan]s  heirs  vs.  Hutcheson^  ^e. .». . 611 


Digitized  by 


Google 


772  INDEX. 


PoBseBsion — Process,  Itfsue  and  Serrice  of. 


POSSESSION— Continacd, 

b,  "Seized/'  as  used  in  a  power  of  attorney  giten  in  1794  bj  a  Bon-reti- 
dent  to  sell  lands  of  which  be  was  then  aeiMtd  in  Kentucky^  is  con- 
Btroed  to  hare  meant,  possessed,  or  entitled  to,  in  law  or  equitj,  and 
to  have  included  land  snrTe/ed,  but  not  patented.  It  did  not  appear 
that  the  maker  of  the  power  held  anjr  land  in  Kentnclcj  under  a 
patent  at  that  time.— /i 611 

t,  A  party  in  possession,  nnder  a  patent  which  is  declared  to  be  Toid  by 
the  statute  of  1835,  under  which  it  issued,  stands  just  as  be  would, 
had  be  nerer  procured  a  snrrej  or  patent;  and  as  he  has  no  title 
derived  from  tbe  Commonwealth,  tt>e  limitation  of  seren  years  for 
the  protection  of  actual  settlers  under  any  such  title  does  not  apply 
to  his  settlement,  under  his  void  patent,  which  conferred  no  right  or 
title;  and  in  such  a  case,  tbe  Toid  patent  being  no  documentary  title, 
twenty  years'  adverse  and  continued  possession  would  not  evict  be- 
yond his  actual  inclosure. — Ih 611 

7.  Possession  of  the  purchaser  and  bis  rendees  of  land  sold  under  a  decree 

of  court  for  distribution,  is  held  to  bare  been  adverse  to  tbe  original 
title-holders  and  distributees. —  Conner  and  wife  vt.  Downer^  ^e.  _  631 

8.  Persons  in  possession  of  land  not  as  tenants  of  any  one,  took  leases 

from  and  held  under  the  claimant,  who  asserted  title  to  the  land. 
Their  possession  from  thenceforward  was  the  possession  of  their  land- 
lord, and  they  would  be  estopped  to  deny  his  title,  and,  without  re- 
nunciiition  and  notice,  their  possession  could  not  become  adverse  to 
such  landlord. — PattertoUy  ^c,  ve.  Hansel^  ^e 654 

PROCESS,  ISSUE  AND  SERVICE  OF— 

1 .  A  summons  directed  to  tbe  sheriff  may  be  executed  by  a  constable  or 
other  officer,  to  whom  it  might  hare  been  directed,  at  tbe  request  of 
tbe  plaintiff,  as  provided  in  tbe  Civil  Code  (section  66),  and  tbe  re- 
turn tbereon,  of  tbe  constable  or  other  officer,  shall  be  proof  of  tbe 
time  and  manner  of  service  (section  73).  {^Boaz  vs.  Aai7,  2  Met.^ 
245.) — Long  vs.  Oamee^  Btrry  ^   Co. 353 

J.  "Eiecuted  by  delirering  a  true  copy  to  John  Long."  On  judgment 
by  default,  tbe  Court  of  Appeals  cannot  presume  that  there  were 
other  John  Longs  in  the  connty  than  tbe  defendant  One  John 
Long  was  the  defendant;  the  writ  was  served  on  one  John  Long, 
•  and  when  be  puts  in  no  defense,  this  court  will  presume  he  was 
the  identical  John  Long  sued. — Ih 353 

8.  When  a  constable  has  authority  to  eiecute  tbe  process  of  the  cosri 
having  original  jnrisdiction  of  tbe  amoant  *of  a  debt  placed  in  his 
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hands  for  collecUoti,  the  sureties  io  bis  official  bond  are  liable  for 
the  aoneutet  when  collected  by  bim,  which,  in  this  ease,  was  seven- 
ty-fire dollars.  {Arnold  w.  Sowuneru,  3  Bu$k,  b56.)—ODmnumweaUk 
/•r   Vommf  9$.  Peteri^  ^c. -. 403 

4.  The  sumraons  shall  be  returnable  to  the  next  term  of  the  court,  nnless 

that  term  begins  within  ten  days  from  the  date  of  the  summons,  when 
it  shall  be  returnable  to  the  first  day  of  the  following  term.  ( Civil 
(kde^  tectum  70.) — Petert^  gd^m^  Jc,  iw.  Conwa/if  ^ 565 

5.  The  return  day  of  the  order  of  arrest,  when  issued  at  the  eoromeneement 

of  the  action,  shall  be  the  same  as  that  of  the  summons.  ( Civil  Oode^ 
section  183.— /6. 565 

6.  An  order  of  attachment  shall  be  made  returnable,  as  an  order  of  arresi 

is  directed  to  be  returned.     {Civil  Code,  225.) — Ih. 565 

7.  It  is  the  legal  attestation,  of  the  officer  who  issues,  that  gives  validity  to 

process,  and  confers  legal  authority  on  the  executing  officer,  to  serve 
it,  therefore,  in  a  conflict  between  the  words  of  the  body  of  the  writ 
over  the  official  signature  of  the  issuing  officer,  and  a  mere  indorse- 
ment on  its  back,  wholly  iinatteated,  the  attested  words  must  prevail. 

EAILROADS— 

1.  The  implied  undertaking  between  a  Railroad  Company  and  its  em- 
ployees, in  the  same  class  of  service,  does  not  exonerate  the  com- 
pany from  liability  for  damages,  resulting  to  one  of  such  co-agents, 
from  extraordinary,  or  gpross  negligence  of  another  of  such  agents,  in 
the  same  line  of  service.  The  principles  of  the  case  of  Loui$oille  and 
NaakviUe  Railroad  C^mpmny  ot.  Collim  (2  Duvall^  114),  are  adhered 
to  without  qualificatioa. — LouiwilU  and  NathoilU  Railfod  Company 
99.  Robinton . 507 

3«  Engineers  and  brakesmen  are  hel4  to  be  in  the  same  class  or  line  of 
service;  and  the  fact  that  the  engineer  served  on  a  passenger  and 
the  brakesman  on  a  freight  train,  does  not  affect  the  reason  and 
policy  of  implying,  as  between  themselves,  such  associations,  knowl- 
edge, and  trust,  as  to  have  induced  an  undertaking  mutually  to  risk 
all  the  contingencies  which  the  ordinary  skill  and  care  of  each  other 
in  his  line  of  service  could  not  avert — lb. 607 

3.  Gross  neglect  is  either  an  intentional,  or  such  a  reckless  disregard  of 
security  and  right,  as  to  imply  bad  faith,  and,  therefore,  squints  at 
fraud,  and  is  tantamount  to  the  magna  culpa  of  the  civil  law,  which, 
in  some^respecft,  is  puui  criminal. — lb, ^_  507 
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RAILROADS— Gontinned. 

4.  If  the  emplojee,  or  agent  complalniDg  of  bnrt,  oontriboted  to  it,  by  bit 
own  negligence,  be  cannot  recorer  damages  from  tbe  Railroad  Com- 
panj,  unless  its  cooperating  agent,  cbarged  with  gross  neglect,  could 
hare  avoided  tbe  impending  damage,  bj  tbe  observance  of  ordinary 
diligence,  notwithstanding  tbe  neglect  of  tbe  complaining  party. 
76 507 

6.  In  an  action  against  a  Railroad  Company,  for  damages,  fbr  injnries  sus- 
tained by  a  passenger,  there  being  no  proof  of  grott  negligence  or 
wanton  reekUtsnosij  tbe  assessment  ought  to  be  compensatory  or  in- 
demnifying only,  and  not /or  imurt  money, — Kentucky  Central  Rmil- 
road  Company  vs.  Dills 593 

6.  If  tbe  damage  resulted  to  tbe  passenger  solely  from  tbe  negligence  of 

the  Rjiilroad  Company's  agents,  it  is  liable  in  this  case,  for  compensa- 
tory damages;  or. 

If  it  resulted  solely  from  tbe  negligence  or  temerity  of  the  passen- 
ger himself,  he  is  entitled  to  nothing;  or — lb. 593 

7.  If  it  was  a  compound  result  of  negligence  on  both  sides,  then,  as  the 

passenger's  own  fault  was  contributory  to  it,  he  oin  recover  nothing, 
unless  the  managing  agents  saw  his  perilous  condition,  and  might, 
by  ordinary  diligence,  have  prevented  tbe  injury. — 76 593 

REVENUE  AND  TAXATION— 

1 .  Shares  of  stock  in  National  Banks^  in  Kentucky^  are  liable  to  a  tax  of  fifty 

cents  on  each  share  of  one  hundred  dollars;  and  the  officers  of  such 
banks  can  be  legally  compelled  to  pay  these  taxes  for  their  respective 
shareholders.  This  is  the  same  tax  which  is  imposed  upon  State  in- 
stitutions, and  is  collected  in  tbe  same  mode.  (Act  of  February  9^ 
1863,  Myers^  Supplement,  482 ;  Revised  Statutes^  see,  1,  art.  2,  chap.  83, 
2  Stanton^  239;  and  sec.  1,  art.  10,  chap.  83,  2  Stanton^  266.) — Com^ 
monwealtk  vs.  First  National  Bank  of  Louisville 9i 

2.  A  debt  due  or  owing  to  a  citizen  of  Kentucky  by  a  citizen  of  another 

State,  is  taxable  in  Kentucky  as  part  of  the  wealth  of  the  State. 
ThomaSj  guardian,  ifc.^  vs.  Mason  County  Court 135 

3.  If  a  fund  belonging  to  a  citizen  of  Kentucky  is  employed  for  bis  benefit 

in  another  State,  and  is  there  taxed  as  bis  property,  it  is  not  taxable 
in  Kentucky.— /&. 135 

4.  Borrowed  capital  in  Ohio  is  taxable  in   that  State  as  the  borrower's 

property,  and  tbe  debt  due  to  the  lender  in  Kentucky  is  taxable  as 
the  lender's  property  in  Kentucky. — 76. *^ ,, 135 


Digitized  by 


Google 


INDEX.  rr$ 

ReTenae  and  Taxation. 


REVENUE  AND  TAXATION— Continued. 

5.  Subicriptwm  0/  one  thoutand  dollar*  per  mile  to  turnpike  roads  in  Ntekh 

olae  country  hy  the  county  judge,  ander  the  act  of  Februarj  9,  1864, 
and  acts  aiaendinB^  said  act,  were  unauthorised  and  void,  it  being  ad- 
mitted that  an  amoant  of  stock  sufficient,  with  the  aid  of  said  countj 
subscription,  to  complete  each  mile  of  road  to  which  such  '•ounty  sub- 
scriptions applied,  had  not  been  taken  by  private  tubscription,  as  r«- 
quired  by  said  acts.  The  circuit  court  erred  by  dismissing  the  petition 
of  tax-payers  for  an  injunction,  to  enjoin  any  payment  or  levy  on 
account  of  such  unauthorized  and  void  subscriptions. —  Clay  and 
others  vs.  Nicholas  County  Court,  ^c. 154 

6.  A  sheriflT,  who  collected  money  by  illegal  taxation  on  a  void  subscrip- 

tion to  turnpikes,  holds  the  same  as  a  trust  fund  for  the  benefit  of  the 
tax-payers  who  contributed  that  fund.  See  ease  next  preceding  this, 
Blair,  ^c,  vs,  Carlisle  and  Jackstown  Turnpike  Company 167 

7.  The  law  does  not  imply  a  promise  upon  the  part  of  the  city  of  Hick- 

man to  make  restitution  for  taxes  levied^  and  paid  for  ten  years  by 
mistake  of  the  law  under  which  the  levy  was  made.  But,  as  the 
appellant  helped  to  impose  the  tax,  and  otherwise  ratified  it,  he 
was  under  an  honorary  obligation,  to  his  fellow-citizens  who,  there- 
fore, paid  their  portions  of  it,  to  contribute  his  share  of  the  self- 
imposed  burthen. — Hubbard  vs.  City  0/  Hickman 204 

8.  Taxatioh — Eqdalizatiov  Clause. — Tt  is  the  duty  of  the  assessor  to  as- 

sess and  list  under  this  clause  all  money,  choses  in  action,  deposits,  fc, 
whether  within  or  without  this  State,  unless  taxed  by  the  country 
where  situated,  and  also  to  assess  and  list  all  tobacco,  grain,  and  crops 
of  past  years  then  on  hand,  and  all  the  growing  crops,  articles  man^fao^' 
tared  in  the  family,  poultry  raised,  and  provisions,  j'c,  on  hand,  so  far 
as  the  same  may  not  be  for  family  use.  From  the  amount  of  all  these 
the  assessor  is  required  to  deduct  the  amount  of  the  indebtedness  of 
the  party  being  assessed,  and  also  the  sum  of  one  hundred  dollars. 
This  assessment  is  required  to  be  made  as  of  the  10th  day  of  January 
each  year,  except  merchants  and  grocers,  who  are  required  to  list 
their  stocks  as  of  April  10th  each  year.  (Revised  Statutes,  2  Stanton^ 
253-4,  and  sec,  15,  chap.  83.) — Barret  ^  Co,  vs.  City  of  Henderson,  25S 

9.  When  a  city  is  authorized  **(o  levy  a  tax  upon  the  tax-payers  of  the  cityf^ 

taxable  under  the  revenue  laws  of  the  State,'^  such  tax  must  be  levied  at 
of  the  date,  and  upon  the  same  persons  and  property  as  prescribed  by 
the  revenue  laws  of  the  State.  **  Taxpayers  of  the  city,  taxable  tm- 
der  the  revenue  laws  of  the  State,"  designates  both  the  person  and  sub- 
ject cf  taxation. — lb. 255 
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REVENUE  AND  TAXATION— Continued. 

10.  Stemmera  of  tobucco  are  re<)vired  bj  law  to  list  all  tobacco  on  band  ob 

the  lOtb  daj  of  Januarj  each  jear;  bot  tbej  are  not  liable  toaasets- 
meni  as  nAercbants  as  of  April  lOtb  each  jear. — Ih, 25S 

11 .  The  district  of  Highlands  being  aathorized  bj  legislatire  enactment  to 

improre  roads  within  said  district,  and  to  levj  special  taxes  on  the 
real  estate  bj  or  tbroogh  which  such  roads  may  pass,  to  paj  for  the 
grading,  paring,  Ac.  (Act  of  Februarf  27,  1867.)  Said  act  is  held 
to  be  constitotional,  and  the  lerj  of  a  tax  on  the  land  abatting  on  the 
roads  thus  improred,  rated  by  the  nnmber  of  acres  of  each  own- 
er's tract,  is  sustained  as  approaching  equality  as  nearly  as  specific 
taxation  may  be  expected  to  approximate  it;  and  that  it  cannot  be 
adjudged  as  nnconstitntional  for  invidious  or  unjust  inequality. 
MaUkui  v».  DUirict  of  Hiphlandi • 547 

BBT-OFP  AND  COUNTER-CLAIM— 

1.  A  purchaser,  who  has  receired  a  conveyance,  cannot  resist  the  payment 
of  a  balance  of  the  purchase  money  on  the  ground  of  defects  in  the 
title,  unless  the  vendor  is  insolTent,  and  the  warranty  of  title  or  cov- 
enant of  seisin  has  been  broken  so  as  to  entitle  the  vendee  to  dam- 
ages. Soch  damages,  on  the  application  of  the  vendee,  may  be  set-oflf 
'  by  the  chancellor  against  unpaid  purchase  money.  (ISmptony  4*c.,  «t, 
Bawkintj  ^c,  1  Dana^  303.) — Trvmbo  rt.  Lockridge 415 

t.  The  trustees  of  a  common  school  district  agreed  to  pay  a  teacher,  or 
cause  him  to  receive,  the  amount  of  money  that  may  be  due  that  dis- 
trict for  1866,  in  consideration  of  his  teaching  a  three  months'  school. 
There  being  no  provision  in  the  contract  exempting  the  trustees  from 
personal  linbility,  they  are  personally  liable  on  their  contract.  The 
amount  of  this  liability  may  be  plead  as  a  set-off  by  the  teacher  in 
an  action  against  him  on  a  note  in  favor  of  one  of  the  trustees. 
( Civil  Codey  »ee».  39,  128.)— JJarrwon  vt,  Shne 671 

3.  In  an  action  by  a  personal  representatire,  a  set-off  verified  by  aiSdavil, 
and  prored,  without  any  demand  for  the  payment  thereof,  may  be 
plead  by  the  defendant.— ift72e<  j*  Co,  v$,  Watkin$'  adm'r 642 

SHERIFFS- 

1.  A  sheriff  is  responsible,  when  be  has  an  execution  in  bis  bands,  whether 
the  defendants  had  property  sufficient  to  pay  the  whole  debt  or  a  part 
of  it. —  Commonwealth  for  Tiffany  v$.  Bwrt^  ^e 64 

t.  If  there  are  more  defendants  in  the  prior  executions  than  are  in  those 
subsequently  delivered,  it  would  be  the  duty  of  the  sheriff  to  make 
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SHERIFFS— Continued. 

all  the  debts,  by  collecting  from  the  defendants  who  were  not  in  some 
of  the  executions,  if  he  could  do  so. — lb 64 

9.  A  sheriff  is  not  responsible  for  failing  to  return  an  execution  to  the 
proper  ofBce,  if  he  acts  in  obedience  to  the  orders  of  the  plaintiff;  but 
i(  is  incumbent  on  him  to  make  out  his  defense  by  evidence.  A  letter 
of  the  execution  plaintiff^s  attorney,  when  he  is  proven  to  be  such, 
would  be  evidence  for  the  sheriff,  as  an  excuse  for  failing  to  return 
execution. — 76. 64 

4.  It  is  the  duty  of  a  sheriff,  when  he  levies  an  execution,  to  state  the  facta 

on  the  writ  and  sign  it. — Ih 64 

5.  If  a  sheriff  levies  an  execution  on  property  of  the  defendant,  and  after- 

wards, permits  him  to  remove  or  dispose  of  it,  in  such  way  as  to 
deprive  plaintiff  of  his  debt,  the  sheriff  and  his  sureties  are  liable, 
although  no  levy  was  indorsed  on  the  execution.  In  such  case  proof 
aliunde  ytovAA  be  admissible. — Ih, . 64 

6.  Sureties  m  a  sheriff's  bond  executed  in  1865  for  the  collection  of  the 

county  lery,  Ac,  for  that  year,  are  not  responsible  for  money  then  re- 
maining in  the  sheriff's  hands,  which  he  had  collected  for  county 
levies  for  previous  years. — Newman^  4*c-»  v*.  Metcalfe  County  Courts  67 

7.  A  sheriff,  who  collected  money  by  illegal  taxation  on  a  void  subscrip- 

tion to  turnpikes,  holds  the  same  as  a  trust  fund  for  the  benefit  of  the 
tax-payers  who  contributed  that  fund.  (See  caee  next  precic%:ig  thin.) 
Blair ^  ^c,  v»,  Carlisle  and  Jaekstovm  Turnpike  Company 157 

8.  "This  day  came  Wm.  N.  Peterson,  who  produced  a  certificate  purport- 

ing his  election  as  sheriff  of  Marshall  county,  and  was  thereupon 
duly  sworn  into  oflSce,  and  with  R.  Fletcher,  P.  Palmer,  R.  F.  Stone, 
S.  W.  Harrell,  James  Thompson,  W.  B,  Ely^  H.  Johnson,  and  Sam- 
uel Mathis,  as  his  sureties,  executed  covenant  as  required  by  law.' 
The  above  is  a  copy  of  the  order  of  approval.  The  eridence  showi 
that  Ely  went  into  court  to  sign  the  necessary  bonds  of  Peterson,  and 
did  sign  the  county  levy  and  revenue  bonds;  and  as  these  were  the 
only  ones  presented  to  him,  he  left,  supposing  he  had  signed  all  the 
bonds  necessary  to  be  executed  by  the  sheriff.  At  "  W.  B,  Ely**  did 
not  tign  the  general  bond  sued  on,  and  as  there  is  no  county  court 
ordery  approving  this  bond  without  his  name^  it  is  held  not  obligatory 
on  the  other  sureties, — Fletehery  ^c,  vs.  Leight^  Barret  ^  Co, 303 

9.  County  courts  have  constitutional  power  to  remove  sheriffs  from  office 

for  failing  to  give  new  bonds  at  the  time  prescribed  by  the  court,  in  a 
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SHERIFFS— Continued. 

proceeding  by  notice  and  motion  of  sureties  as  anthorised  bj  law. 
(Sinte  Constitution,  see.  9,  art  6,  and  see.  19,  art  8,  and  sec.  2,  chap, 
97;  Revised  Statutes,  2  Stanton^  396-7.) — Btwtljf  vs.  Fraine,  ^e 315 

10.  Id  a  proceeding  in  the  name  of  the  Commonwealth,  without  notice  or 

serrice  of  process,  by  motion,  in  the  Franklin  circuit  court,  against 
the  sheriflf  of  Harlan  county  and  his  sureties,  for  failing  to  pay  into 
the  treasury  a  balance  of  the  rerenue  due  and  collectable  in  the  year 
1866,  the  copy  of  the  bond  filed  by  the  Auditor  shows,  on  its  face, 
that  it  was  executed  at  the  June  term  of  the  county  court  of  said 
county,  and  not  at  the  January  or  February  term  as  required  by  law. 
Without  allegation  or  explanation  no  judgment  should  have  been 
rendered  against  the  sheriff  and  his  sureties  on  the  motion;  the  judg- 
ment of  the  circuit  court  against  them  is  reversed. —  Calloway,  j'c,  vs. 
Commonwealth . 383 

11.  The  power  of  the  county  court  to  require  the  sheriff  to  execute  supple- 

mental bonds  at  other  terms  of  the  court,  after  having  executed  a  bond 
either  at  the  January  or  February  term  of  the  court,  either  for  the 
indemnity  of  his  sureties  or  that  of  the  Commonwealth,  cannot  be 

questioned. — lb. 383 

12.  A  sheriff  is  not  bound,  in  his  official  capacity,  to  receive  and  collect 

taxes  in  arrear  due  to  his  predecessor,  unless  such  predecessor  died, 
resigned,  or  was  removed  from  oflBce;  and  as  the  sheriff  was  not 
bound  to  receire  and  collect  such  taxes,  his  sureties  are  not  liable  for 
them  on  his  official  bond.  (Edwards,  exr,  vs.  Taylor,  ^c,  4  Bibb, 
353;  Revised  Statutes,  sec.  16,  art.  9,  chapUr  83,  2  Stanton,  265.) 
MiddUton,  ^c,  vs.  Caldwell 392 

13.  It  is  the  duly  of  the  sheriff  and  his  deputies  to  receive  and  collect  all 

officers*  fees  listed  with  him  or  any  of  his  deputies,  due  and  payable 
in  his  county,  during  his  term  of  office,  and  to  account  for  and  pay 
over  the  same  to  the  persons  entitled  thereto,  at  the  time  and  in  the 
manuer  prescribed  by  law;  and  his  sureties  are  liable  on  his  official 
bond  for  such  officers'  fees.     {Revised  Statutes,  sec.  17,  art.  1,  chap.  91, 

2  Stanton,  Z^Z.)— lb 392 

See  OFFICIAL  BoNDi,  pa^e  764. 

BLANDKR— 

1 .  Words  susceptible  of  a  two-fold  meaning,  one  imputing  a  felony  and  the 
other  amounting  to  a  trespass  only,  it  was  the  province  of  the  jury 
to  determine,  from  the  circumstances,  in  which  sense  they  were  in- 
tended end  understood. — Dedway  vs.  Powell 77 

3.  "/^  is  not  so/"  ^*It's  not  so — no  stich  thing  I"  These  words  being 
used  by  a  party  to  a  suit  on  trial  before  a  justice  of  the  peace,  in 
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SLANDER— Continued. 

replj  to  answers  made  bj  a  witness,  who  was  being  oros»^zamined 
by  him,  are  aeiionabU,  As  the  words  are  susceptible  of  an  innocent 
and  an  offensiTe  meaning  and  understanding,  tbeir  determination 
was  properly  left  to  the  jury. — lb, . 77 

SPECIFIC  PERFORMANCE— 

1 .  Courts  of  equity  will  enforce  a  specific  performance  of  a  contract  with- 
in the  statute  where  it  has  been  partly  executed;  for,  otherwise,  one 
party  would  be  able  to  practice  a  fraud  upon  the  other,  which  was 
not  the  intention  cf  the  statute.  Qreat  caution  is  to  be  used  in  the 
determination  of  what  is  a  part  execution.  (1  Story's  Equity  Jurit- 
prudence,  sec.  759,  et  seq,;  4  Bibb,  466;  3  Mon.^  445;  3  Littell^  264.) 
Over  street  vs.  Rice - 1 

SUMMARY  PROCEEDINGS,  ON  MOTION— 

1 .  On  a  motion  for  judgment  on  a  bond  suspending  a  sale  of  property  levied 

on  to  satisfy  an  execution  under  section  71^3  of  the  Civil  Code,  in  de- 
termining its  sufficiency  the  notice  should  be  considered  in  connection 
with  the  bond. — Smith  vs.  Wells'  adm'z 92 

2.  In  a  proceeding  in  the  name  of  the  Commonwealth,  without  notice  or 

service  of  process,  by  motion,  in  the  Franklin  circuit  court,  against 
the  sheriff  of  Harlan  county  and  his  sureties,  for  failing  to  pay  into 
the  treasury  a  balance  of  the  revenue  due  and  collectable  in  the  year 
1866,  the  copy  of  the  bond  filed  by  the  Auditor  shows,  on  its  face, 
that  it  was  executed  at  the  June  term  of  the  county  court  of  said 
county,  and  not  at  the  January  or  February  term  as  required  by  law. 
Without  allegation  or  explanation  no  judgment  should  have  been 
rendered  against  the  sheriff  and  his  sureties  on  the  motion;  the  judg^ 
ment  of  the  circuit  court  etgainst  them  is  reversed, —  Calloway^  ^c,  vs. 
Commonwealth 383 

3.  The  remedy,  on  motion,  authorized  by  the  statute  against  a  defaulting 

sheriff,  is  anomalous  in  judicial  proceedings,  and,  if  not  harsh,  cer- 
tainly ex  parte,  and  when  adopted  the  requirements  of  the  statute 
must  appear  to  have  been  complied  with,  and  the  liability  of  the 
sheriff  and  his  sureties  clearly  shown. — lb. 383 

4.  Summary  Pbockidings. — In  an  action  in  the  nature  of  replevin,  to  re- 

cover a  horse,  the  defendant  executed  bond,  with  surety,  and  retained 
possession  of  the  horse.  Plaintiff  recovered  judgment  for  the  horse, 
or  his  ascertained  value,  and,  at  the  same  term,  moved  the  court  for  a 
rule  against  the  surety  to  show  cause  why  judgment  should  not  also 
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SUMMARY  PROCEEDINGS,  ON  MOTION— Continued. 

be  rendered  against  biro.  On  tbe  trial  of  the  rule,  tbe  circnit  coort 
properlj  refused  to  render  judgment  against  tbe  suretj.  Such  a 
summary  proceeding  is  not  authorized  by  statute,  nor  is  it  em- 
braced in  sections  283,  479,  or  484  of  tbe  Ciril  Code.  On  suck  a 
bond^  the  plaintiff  mutt  proceed  against  the  surety  by  an  action  thereon, 
Oay  vs.  Morgan^  ^c 606 

SURETIES— 

1.  Sureties  are  exonerated  in  a  judgment  on  a  note  by  the  plaintiflTs  for- 
bearing to  issue  an  execution  for  more  than  a  year,  in  consideration 
of  ten  per  cent,  advanced  to  him  by  tbe  principal  obligor,  without 
the  consent  of  the  sureties  in  the  note. —  Champion^  j*c.,  vs.  Rohert- 
son 17 

3.  The  obligee,  when  he  made  the  contract  for  indulgence  with  the  princi- 
pal in  the  note,  is  presumed  to  have  known  that  the  other  obligors 
were  sureties,  from  the  fact  that  the  note  was  executed  to  himself. 
lb.  - 17 

3.  A  note,  executed  by  one  partner  in  his  individual  name,  for  the  use  and 

benefit  of  the  firm,  is  binding  against  the  other  partner  who  did  not 
sign  the  note.  A  surety  in  such  a  note,  after  he  has  paid  it  has  a 
cause  of  action  against  the  firm. — Hikes  vs.  Oraw/ord  j*  Long —     19 

4.  A  surety's  right  of  action  against  his  principal  does  not  accrue  until  he 

pays  the  debt. — lb 19 

5.  The  statute  of  limitations  does  not  commence  to  run  against  a  surety 

when  he  replevies  tke  debt  of  his  principal;  but  it  commences  to  run 
against  him  when  he  pays  the  debt. — lb. 19 

6.  Sureties  in  a  sheriffs  bond  executed  in  1865  for  the  collection  of  tbe 

county  levy,  Ac,  for  that  year,  are  not  responsible  for  money,  then 
remaining  in  the  sheriff's  hands,  which  he  had  collected  for  county 
levies  for  previous  years. — Newman^  ^c,  vs.  Metcalfe  County  Court,     67 

7.  A  surety  who  is  secured  by  mortgage  on  real  estate,  has  no  right  to  sue 

out  an  attachment  against  his  principal,  without  alleging  the  insuffi- 
ciency of  the  mortgage;  but  being  induced  to  sue  out  the  attachment 
by  tbe  defendant,  whilst  other  creditors  might  do  to,  the  defendant 
himself,  cannot  be  heard  to  object  and  defeat  such  attachment  fcr 
this  cause. — Jarboe^  ^c,  vs.  Colvin,  ^c. 70 

8.  A  surety  in  a  tenant's  bond  for  rent  may  take  up  the  bond,  and  have  it 

assigned  to  him,  so  as  to  substitute  him  to  all  the  rights  and  liens  of 
the  landlord.— 5miM  M.  Wells' adm'x 92 
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SU  R  ETI ES— Conti  nned. 

9.  "This  day  came  Wm.  N.  Peterson,  who  prodaced  a  certificate  parport- 

ing  his  election  as  sheriff  of  Marshall  conntj,  and  was  thereupon 
duly  sworn  into  office,  and  with  R.  Fletcher,  P.  Palmer,  R.  F.  Stone, 
S.  W.  Harrell,  James  Thompson,  W.  B.  Ely,  H.  Johnson,  and  Sam- 
uel Mathis,  as  his  sureties,  executed  covenant  as  required  by  law." 
The  above  is  a  copy  of  the  order  of  approval.  The  evidence  shows 
that  Ely  went  into  court  to  sifcn  the  necessary  bonds  of  Peterson, 
and  did  sign  the  county  levy  and  revenue  bonds;  and  as  these  were 
the  only  ones  presented  to  him,  he  left,  supposing  he  had  signed  all 
the  bonds  necessary  to  be  executed  by  the  sheriff.  At  "  W,  B.  Elp*^ 
did  not  9ign  the  general  bond  sued  on,  and  as  there  i$  no  county  coitrt 
order  approving  thie  bond  without  hie  name,  it  t>  held  not  obligatory 
on  the  other  euretiee. — Fletcher ^  i^e.,  Vi.  Leighi,  Barrett  ^  Co.^^  303 

10.  When  the  county  court  approves  the  proposed  names  and  individuals 

as  securities  in  a  bond,  and  directs  its  clerk  to  prepare  the  bond,  he 
has  no  more  authority  to  witness  and  accept  it  until  all  the  named 
securities  sign  it,  than  he  has  to  accept  it  without  the  principal's 
signature.  If  he  may  waive  the  signature  of  one  security,  be  may 
waive  more,  until  all  are  waived. — lb 303 

11.  When  the  court  has  designated  certain  persons  skid  approved  them  as 

sureties,  no  alteration  can  be  made  by  leaving  off  a  name  or  substi- 
tuting another  tl\erefor.  The  bond  must  be  prepared  and  executed 
in  conformity  to  the  judgment  of  approval,  else  it  is  not  the  approved 
and  accepted  bond  by  the  court;  and  every  alteration  by  the  clerk, 
either  in  omitting  a  designated  party  or  substituting  another,  is 
wholly  unauthorized,  and  bis  attestation  to  such  a  bond  of  no  valid- 
ity.—76 J 303 

It.  On  sufficient  notice  and  motion,  the  sureties  in  a  sheriff's  official  bond 
moved  the  county  court  for  additional  security,  **in  consequence  of 
official  default."  After  hearing  the  parties  the  court  required  addi- 
tional security  in  a  prescribed  time,  and  the  sheriff  failing  to  give  it, 
was,  by  order  of  the  court,  removed  from  office,  and  a  successor  was 
appointed  and  qualified.  The  judgment  of  removal  is  affirmtd, — Bar^ 
ly  vs,  Fraine,  ^c, 376 

13.  In  a  proceeding  in  the  name  of  the  Commonwealth,  without  notice  or 
service  of  process,  by  motion,  in  the  Franklin  circuit  court,  against 
'the  sheriff  of  Harlan  county  and  his  sureties,  for  failing  to  pay  into 
the  treflsury  a  balance  of  the  revenue  due  and  collectable  in  the  year 
1866,  the  copy  of  the  bond  filed  by  the  Auditor  shows,  on  its  face, 
that  it  was  executed  at  the  June  term  of  the  county  court  of  said 
county,  and  not  at  the  January  or  February  term  as  required  by  law. 
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SURETIES— Continued. 

Without  allegation  or  expliiDAtion  no  judgment  fbould  have  been 
rendered  against  the  sberifF  and  bis  sureties  on  the  motion ;  the  jvdg^ 
meni  of  the  circuit  court  against  them  it  reverted, —  CaUouay^  ^c,  m. 
Commonwealth 383 

14.  Written  notice  by  a  surety  in  a  note,  to  sue  at  the  next  term  of  the 

court  may  be  waired,  and  a  rerbal  notice  may  be  accepted  by  the 
holder  of  the  note,  with  the  same  effect,  as  if  it  had  been  in  writing. 
Uamhlin  r«.  McAllister 418 

15.  The  surety  answered  plaintiff's  petition,  and  alleged  that  he  was  surety 

only  in  the  note  sued  on,  and  that,  after  the  note  became  due,  he  ga^e 
the  plaintiff  oral  notice  to  sue  at  the  next  term  of  the  court,  and  at 
the  same  time  ** offered  to  gire  a  written  notice;  but  the  plaintiff 
waived  a  written  nofice,  saying,  *I  do  not  require  a  written  notice;  I 
waive  a  written  notice;  a  verbal  notice  is  all  that  is  necessary.'"  The 
plaintiff  having  delayed  suit  for  several  terms  of  the  court — Held — 
That  the  circuit  court  erred  by  sustaining  a  demurrer  to  the  answer, 
and  that  it  presented  a  good  plea  in  exoneration  of  the  suretjf. 
lb — 418 

16.  The  principal  paid  the  obligee  interest  on  notes  past  due,  at  the  rate  of 

ten  per  cent,  per  annum,  without  the  consent  or  knowledge  of  his 
sureties,  and  without  any  agreement,  upon  the  part  of  the  obligee,  to 
indulge  the  obligors  for  any  fixed  or  definite  period,  or  to  indulge 
them  at  all.  This  was  not  a  novation,  and  the  sureties  were  not 
thereby  released. — Offutty  ^c,  v».  Olaes « 486 

17.  When  the  plaintiff  issues  an  execution  against  the  defendant,  a  result- 

ing lien  on  defendant's  property  inures  to  his  surety  in  the  appeal 
bond,  by  subrogation.  If  that  lien  is  discharged  by  the  plaintiff, 
such  discharge  will  exonerate  the  surety  in  the  appeal  bond,  and  is  a 
good  defense  in  a  suit  thereon. — DilU  vs.  Cecil 579 

18.  SuMMART  pRocBSDiNGS. — lu  au  actiou  in  the  nature  of  replerin,  to 

recover  a  horse,  the  defendant  executed  bond,  with  surety,  and  re- 
tained possession  of  the  horse.  Plaintiff  recovered  judgment  for  the 
horse,  or  his  ascertained  value,  and,  at  the  same  term,  moved  the 
court  for  a  rule  against  the  surety  to  show  cause  why  judgment 
should  not  also  be  rendered  against  him.  On  the  trial  of  the  rule, 
the  circait  court  properly  refused  to  render  judgment  against  the 
surety.  Such  a  summary  proceeding  is  not  authorized  by  statute,  nor 
is  it  embraced  in  sections  283,  479,  or  484  of  the  Civil  Code.  On 
such  a  bandy  the  plaintiff  mutt  proceed  against  the  turety  by  an  action 
thereon. — Oay  vt.  Morgan^  ^c, ^ ^ 606 

See  Official  Bomds,  page  764. 
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TAVERNS  AND  TAVERN-KEEPERS— 

1 .  "  The  trustees  shall  have  the  right  to  tax,  and  right  to  license  all  taverns 

within  the  limits  of  said  town,  granting  to,  withholding  from  the 
same,  as  may  be  deemed  expedient  bj  said  trustees,  the  privilege  of 
selling  bj  retail,  wines,  brandies,  whisky,  rum,  and  other  spirituous 
liquors  and  intoxicating  drinks,  and  to  fix  the  tax  thereof  in  a  turn  not 
exceeding  two  hundred  dollars  on  each  per  annum.'^  This  act  is  held  to 
be  constitutional. — Maeon  v$.  Truttees  of  Lancaster 406 

2.  Tavern-keepers  may  be  required  to  pay  a  license  to  towns  by  authority 

of  legislative  enactment,  notwithstanding  they  have  paid  both  the 
United  States  and  State  license. — lb. 406 

3.  Innkeepers  are  liable  for  money  surrendered  to  their  custody  by  a  guest, 

unless  they  took  extraordinary  care  of  it. —  Woodward  vs.  Birch^  ^c,  610 

4.  Innkeepers  are  responsible  for  the  good  conduct  of  their  employees. 

{WeUengervs,  Taylor,  ^<r.,  1  Bushy  276.)— /6 610 

6.  A  clerk  in  the  employment  of  an  innkeeper,  being  intrusted  with  the 
key  of  his  safe,  procured  another  key  to  be  made.  The  innkeeper 
had  knowledge  of  the  existence  of  the  false  key,  discharged  his  said 
clerk,  but  made  no  change  in  the  lock  of  his  safe.  The  clerk,  some 
time  a'fter  he  was  discharged  from  service,  by  means  of  the  false  key 
entered  the  safe  and  took  therefrom  money  which  had  been  deposited 
therein  by  a  guest  of  the  house.  The  innkeeper  is  responsible,  not- 
withstanding he  may  have  told  the  guest,  at  the  time  he  surrendered 
the  money  to  him,  that  his  safe  had  recently  been  robbed,  and  that 
he  would  not  be  responsible  for  money  deposit^ed  in  it. — Ih 610 

TELEGRAMS— 

1.  A  contract  made  by  telegrams  is  binding  on  the  parties. —  Calhoun  vs. 
Atchison,  ^c. 261 

TENANTS  BY  ENTIRETIES— 

1 .  TxMANTS  BT  THB  Entirbty. — A  couveyauce  of  land  to  husband  and  wife 

and  their  heirs,  before  the  Revised  Statutes  took  effect,  as  at  common 
law,  constituted  an  estate  by  entireties,  which  neither  husband  nor 
wife  could  sever,  or  make  liable  for  debts  as  against  the  other.  Death 
terminates  the  title,  in  such  estates,  of  the  first  one  dying,  and  the 
survivor  acquires  no  new  or  additional  title  from  the  decedent,  but 
holds  the  entire  estate  under  and  by  virtue  of  the  original  convey- 
ance.— Elliott,  ^c,  vs.  Nichols,  ^c. - 602 

2.  In  conveyances  of  land  to  husband  and  wife,  made  since  the  Revised 

Statutes  took  effect,  as  therein  provided,  ^^  unless  a  right  by  survivorship 
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TENANTS  BY  ENTIRETIES--Continued. 

u  exprefsly  provided  for^  there  shall  be  no  right  to  the  entirety  by  tuT' 
tnvorthip  between  them,  but  ihtj  shall  take  as  teuanU  in  common,  and 
the  resptctire  moieties,  be  subject  to  curtesy  or  dower,  with  all  other 
incidents  to  such  a  tenancy."  (See.  14,  art.  4,  chop.  47,  Mevited  Stat- 
utes. 2  Stanton,  27.)  This  change  in  the  rule  of  the  common  law  is 
not  retrospective,  and  does  not  apply  to  conveyances  made  before  the 
Revised  Statutes  took  effect. — lb 602 

3.  As  the  entire  title  and  estate  was  vested  in  both  the  husband  and  the 
wife  as  tenants  by  entireties,  the  legislature  could  not  have  averted 
any  p<^rtion  of  the  title. — Jb 602 

TIPPLING-HOUSES— 

3 .  On  the  trial  of  an  indictment  for  keeping  a  "  tfppling-bonse"  in  the  city  of 
Louisville,  the  only  proof  before  the  jury  was,  that  spirituous  liquors 
had  been  drank  in  the  house  '^more  than  twice,'*  and  that  the  defend- 
ant had  a  State  license  to  retail  such  liquors,  and  had  also  paid  for, 
but  had  not  obtained,  a  city  license.  On  these  facts  the  jury  was  in- 
structed in  effect  to  find  the  defendant  guilty.  Held— Th&i  the  in- 
struction was  erroneous,  and  the  verdict  against  the  defendant  was 
not  authorized  by  the  testimony;  that  this  court  has  no  judicial 
knowledge  of  any  ordinance  requiring  a  city  license,  and  no  such 
ordinance  was  shown;  nor  did  the  testimony,  in  such  a  penal  case, 
authorize  the  deduction  that  the  liquor  drank  in  the  defendant's 
bouse  was  drank  with  his  consent,  or  was  sold  by  him. — Lacker  vs. 
Commonwealth . 440 

TOWNS  AND  CITIES— 

'  1.  The  trustees  of  Poplar  Plains  being  invested  with  title  to  a  school-house 
and  lot  in  said  town,  under  an  act  of  February  28,  1860,  sold  the 
same,  and,  in  pursuance  of  the  popular  will  of  the  citizens  of  the 
town,  as  expressed  in  a  public  meeting,  reinvested  the  proceeds  of  the 
sale  as  so  much  stock  in  a  seminary  lot  and  buildings  just  outside  of 
the  corporation.  As  the  act  did  not  require  the  reinvestment  within  the 
corporation,  the  trustees  cannot  be  held  responsible  as  for  a  ^isappUca- 
tion  of  the  fund.  The  town  cannot  abandon  its  stock  in  the  seminary 
and  look  to  the  trqstees  for  the  amount. — Samuels,  ^e.,  vs.  Trustees  of 

Poplar  Plains - 252 

2.  When  a  city  is  authorized  *Wo  levy  a  tax  upon  the  tax-payers  of  the  city, 
taxable  under  the  revenue  laws  of  the  State,*'  such  tax  must  be  levied  as 
of  the  date,  and  upon  the  same  persons  and  property  as  prescribed  by 
the  revenue  laws  of  the  State.     ^^ Tax-payers  €f  the  ei^,  taxable  under 
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TOWNS  AND  CITIES— Continued. 

the  revenue  laws  of  (he  Slate,**  designates  both  the  person  and  subject 
of  taxation. — Barrel  ^  Co,  vs.  City  of  Henderson 25ft 

3.  Town  aathorities,  being  so  authorised  bj  law,  maj  refute  to  grant  % 

license  to  sell  spirituous  liquors  to  a  tavern-keeper  therein,  and  with- 
out such  liceuse,  be  will  not  be  authorized  to  sell  the  same,  by  paj^ing 
for  ani  obtaining  a  license  from  tbe  United  States,  and  also  trom  the 
State. — Mason  vs  Trustees  of  Lancaster 406 

4.  Town  authorities  m:%y  constitutionally  be  authorised  hy  law  to  lev/ 

taxes  and  impose  licenses  for  revenue,  for  municipal  purposes. 
lb - 4C6 

6.  In  an  action  to  charge  and  recover  from  owners  of  property  within 
speciBed  distances,  their  proportion  of  the  cost  of  a  cistern  in  the  cit/ 
of  Louisville,  which  was  required  to  be  built  by  a  special  ordinance, 
"  at  the  exclusive  cost  of  the  owners  of  property  chargeable  therefor  tm- 
der  the  city  charter  and  ordinances"  the  petition  is  demurrnble,  unless 
it  pleads  the  general  ordinance  specifying  the  distance  from  the  cis- 
tern wit'^in  which  the  property  shall  be  charged.  In  such  cases^  it  %$ 
neeessarx  to  plead  both  the  special  and  yenera^  ordinance.  (Babbitt  vs, 
Woolley,  ^c,  3  Bush.  703.) — Stephens  vs.  Outhrie 463 

6.  The  general  council  of  the  city  of  Louisville,  by  ordinance  as  prescribed 
in  the  city  charter,  may  direct  or  authorize  the  sidewalks,  &c.,  in  said 
city  to  be  graded  and  paved,  &c.,  at  the  cost  of  the  owners  of  property 
binding  thereon.  The  council  alone  can  determine  the  necessity  o^ 
Such  improvement,  as  well  as  its  kind  and  character.  The  council 
has  no  authority  to  refer  to  any  other  body  or  person  the  determina- 
tion of  these  things. — Ilydes  ^*  Goose  vs.  Joyes 464 

T.  The  power  to  pas^  ordinances  to  improve  streets  is  legislative,  and  can-. 
not  be  delegated.  It  is,  in  cff»;ct,  a  power  of  taxation,  which  is  the 
exercise  of  sovereign  authority. — lb 461 

8.  To  ordain,  generally,  that  a  street  or  square  should  be  graded  and 
paved,  or  "«o  much  thereof  as  the  engineer  might  direct^  and  aecordinf 
to  specifications  to  be  furnished  by  Ai/a,''  is  simply  to  delegate  to  him 
the  power  to  fix  the  grade,  determine  what  materials  should  be  used 
for  tbe  pavement,  and  how  much  of  the  street  or  square  should  be 
thus  improved,  and  is  not  the  determination  of  the  council  as  to  anf 
of  these  things,  but  rather  a  general  and  unlimited  letter  of  attorney 
to  tbe  engineer  to  have  so  much  of  a  square  or  street  as  he  may  deem 
proper  improved  to  his  own  liking.  To  allow  such  an  ordinance  to 
bind  the  property- holder,  is  to  destroy  all  the  sc^/eyuards  thrown  around 

him  by  law. — lb, 464 

VOL.   IV — 50 
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TOWNS  AND  CITIES— Continued. 

•.  Subsequent  acts  of  affirmance  bjr  tbe  citj  council  cannot  ritalize  or  Tali- 
date  a  lifeless  or  invalid  ordinance — one  conferring  no  legal  antboritj 
U>  make  and  let  the  improvements  when  put  under  contract. — 76.  464 

10.  Tbe  payment  of  a  tax  or  license,  of  twentj-fire  dollars,  on  eacb  car 

employed  bj  the  Louisrille  City  Railway  Company  to  the  city,  as 
required  by  the  contract  between  said  company  and  the  city,  in 
which  certain  franchises  are  secured  to  said  company,  does  not  ex- 
onerate the  said  company  from  the  payment  of  an  ad  valorem  tax  00 
its  property,  horses,  stables,  &c.,  which  are  assessable  for  municipal 
purposes. — Louisville  City  Railway  Company  vt.  City  of  LouisvilU,  478 

11 .  The  exaction  of  ten  per  cent,  for  non-payment  of  the  assessed  tax  within 

a  prescribed  time  is  not  a  penalty,  for  enforcing  which  an  indictment 
or  other  judicial  process  is  necessary;  but  it  is  only  a  provisional 
and  valid  increase  pro  rata  of  the  assessment,  like  the  assuring  pro- 
vision in  a  bond  for  the  payment  of  a  debt  on  a  particular  day,  pre- 
scribing the  additional  payment  of  ten  per  cent,  in  the  event  of 
failure  to  pay  on  tbe  day.  Such  a  contract  has  been  often  adjudged 
to  be  legal  and  enforceable  as  only  rightful  augmentation  of  tbe  debt 
contracted  to  be  paid. — lb, 478 

TRUSTS  AND  TRUSTEES— 

1.  Uupband  and  wife  conveyed  real  estate  to  a  trustee,  with  power  to  sell, 
to  secure  a  debt,  due  by  the  husband  to  the  wife,  and  to  hold  the  pro- 
ceeds of  tbe  sale  for  the  separate  use  of  the  wife.  A  conveyance  of 
•uch  real  estate  by  tbe  trustee,  in  which  the  husband  and  wife  joined, 
passed  to  the  purchaser  an  indisputable  title.  (Revised  Statutes^  3 
Stanton^  32.) — Belknap  vs.  Martin 43 

t.  When  a  deed  of  trust,  vesting  separate  property  in  a  married  woman, 
expressly  authorizes  its  subjection  by  her  creditors,  any  one  of  her 
creditors  has  a  right  to  avail  himself  of  that  liability  fur  satisfying 
his  own  demand,  without  alleging  that  he  was  the  only  creditor,  or 
making  other  creditors,  if  any,  parties. — Goldburg  and  wife  vs,  Dra- 
belle 426 

1.  "In  regard  to  the  real  estate  placed  in  the  hands  of  my  executor  and 
trustees  for  the  benefit  of  my  emancipated  negroes,  I  direct  that  none 
of  said  negroes  shall  have  a  right  to  sell  their  interest  in  the  same; 
and  upon  any  one  attempting  such  sale,  or  upon  any  one  or  more 
moving  off,  the  whole  property  shall  remain  for  the  use  of  tbe  others; 
cor  shall  said  property  be  sold  by  said  trustees  unless  it  should  he- 
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TRUSTS  AND  TRUSTEES— Continued. 

come  unlawf\i1  for  colored  free  persons  to  remain  in  the  State,  when 
said  trustees  shall  be  authorized  to  sell  the  property  and  apply  the 
proceeds  towards  establishing  them  in  a  new  home  elsewhere.*'  UelS 
— That  the  land  referred  to,  in  the  above  clause  of  the  will,  was  de- 
signed for  community  property,  for  all  the  beneficiaries,  so  long  a» 
they  could  lawfully  remain  thereon,  without  any  power  of  bale  !■' 
them,  and  a  forfeiture  for  any  attempted  sale,  and  afso  that  the  circuit 
court  rightfully  dismissed  a  petition  for  the  sale  and  partition  of  tha 
land. — Robiruon,  ^c,  v$.  Fieklin'8  ex'r 433" 

VENDOR  AND  VENDEE— 

1.  If  the  written  memorial  of  the  sale  of  lands  were  Toidable  for  nn- 
certainty  when  first  executed,  this  impediment  may  be  remoTed,bj 
the  subsequent  acts  of  both  parties. — Overatreei  v$.  Rice I 

3.  When  land  is  purchased  by  parents  and  conveyed  to  their  minor  chil- 
dren, the  latter  are  mere  volunteers,  and  stand  in  no  more  farorabU 
attitude  and  have  no  higher  equities  than  the  parents  would  have 
bad,  if  the  land  had  been  conreyed  to  them. —  WorUy  tic.  Tuggk^ 
ie 16S 

3.  When,  by  mistake,  oversight,  or  fraud,  the  deed  or  written  memorial 

does  not  conform  to  the  real  contract  of  the  parties,  the  cbancellot. 
can  reform  the  deed  or  written  memorial  on  satisfactory  parol  evi* 
dence,  and  then  enforce  a  specific  performance  according  to  the  real 
contract.  In  all  such  cases,  if  the  mistake,  oversight,  or  fVaud,  it 
clearly  made  out  by  proof  entirely  satisfactory,  equity  will  reforaa 
the  contract  so  as  to  make  it  conformable  to  the  precise  intent  of  the 
parties,  and  then  enforce  it. — lb. 16^ 

4.  In  the  reformation  of  deeds,  the  just  rights  and  equities  of  third  and 

innocent  parties,  purchasers  for  a  valuable  consideration  withoat 
notice,  are  not  to  be  disturbed;  for,  as  between  vendor  and  innocent 
remote  vendees,  the  loss  should  fall  on  the  one  who,  throagh  his  owft 
negligence,  may,  to  some  extent,  be  regarded  as  the  author  of  tha 
misfortune. — 76. 16i 

5.  "I,  Philip  McBee,  having  consented  to  the  above  sale,  will,  at  my  death, 

give  as  much  land  to  Walter  McBee,  as  the  vendee  of  my  daughter 
Heurietta,  as  to  any  of  the  balance  of  my  children.  March  19, 1862." 
By  the  above  indorsement  on  his  daughter's  written  contract  of  sale 
of  her  expectancy  in  his  land,  the  father  divested  himself  of  the  right 
of  disposing  of  the  designated  portion  of  his  land ;  and  although  ht 
died  intestate,  the  purchaser  is  entitled  to  an  equal  interest  in  hit 
land  by  virtue  of  his  said  contract. — M$£ee  ve,  Myere^  j'« 3lli 
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VENDOR  AND  VENDEE— Continned. 

4.  A  porcbaser,  who  has  receiTed  a  convejanee,  cannot  resist  the  payment 
of  a  balance  of  the  purchase  nionej  on  the  ground  of  defects  in  the 
title,  Bnless  the  rendor  is  infoWent,  and  the  warranty  of  title  or 
covenant  of  seisin  has  been  broken  so  as  to  entitle  the  Tendee  to 
damages.  Such  damages,  on  the  application  of  the  rendee,  may  bo 
set-off  by  the  chancellor  against  unpaid  pnrchase  money.  (Simpson, 
^c,  vt.  Hawkint^  ^e.,  1  Dama^  303.)— 7>«w4*  w.  Lcekrufye 415 

|f ,  Vendor,  by  a  writing  for  a  ralnable  consideration,  bound  himself  to  con- 
vey a  tract  of  land  to  the  vendee  •*a»rf  his  lawful  children."  At  tho 
date  of  the  writing  the  rendee  had  three  children,  and  after  that  time 
three  more  were  born  to  him.  The  six  children  are  entitled  to  six 
sevenths  of  the  tract  of  land. —  Cessn4i,  ^c,  vs.  Cessna  sadmW^  ^c,  516 

I.  "Childrbn,"  when  inserted  in  a  conyeyance,  or  a  bond  for  a  convey- 

ance, of  land,  is  a  word  of  purchase  and  not  of  limitatioB,  and  by  its 
Insertion  in  the  bond  to  their  father,  as  there  were  children  then  in 
being,  they  were  parties  vendees,  just  as  much  as  if  they  had  been 
specially  nsmed;  and  as  children  were  bom  to  him,  after  the  date  of 
the  bond,  the  estate  would  open  up  to  them,  and  such  qfier-bam  chil- 
t  tken  would  take  their  respective  shares. — lb. 616 

#,  Whilst  the  vendee,  with  a  bond  for  conveyanoe  of  laud,  was  in  pos- 
session, his  vendor  made  a  deed  to  other  parties  for  the  same  land. 

•  The  holder  of  the  bond  has  a  superior  equitable  title,  and  the  holders 
of  the  deed  and  legal  title  may  be  compelled  to  surrender  and  con- 

•  vey  the  same  to  him. — Ooins  vs.  Allen,  Morton  ^  Co, 60S 

|0.  When  a  sale  and  conveyance  of  land  has  been  made  by  an  agent  under 
n  genuine  power  of  attorney,  the  acknowledgement  of  which  was 
defective,  the  chancellor  should  compel  a  proper  conveyatice,  unless 
there  should  be  other  sufficient  preventing  causes. —  Colotens  heirs  m. 

•  Chaudetj  ^c 666 

II.  Whatever  may  have  been  the  character  of  the  commerce  between  the 

agent  making  the  sale  of  the  land,  and  his  vendee,  in  making  the 
purcbase,  the  innocent  vendees  of  the  latter,  in  good  faith,  for  valu- 
able consideration,  could  not  be  affected  thereby. — lb 666 

WARRANTY— 

I.  A  purchaser  who  has  received  a  conveyance,  cannot  resist  the  payment 
of  a  balance  of  the  pnrchase  money  on  the  ground  of  defects  in  tho 
title,  unless  the  vendor  is  insolvent,  and  the  warranty  of  title  or  covo- 
nant  of  seisin  has  been  broken  so  as  to  entitlo  the  vendee  to  damages. 
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WARRANTY— Continued. 

Soch  dnmaget,  on  the  application  of  the  rendee,  may  be  set-off  ^ 
the  chancellor  against  unpaid  purchase  monej.  (SmpMOBf  ^c,  m. 
Eawkmsy  ^e.,  1  Dana,  303.)-'Trumbo  vt.  Loekridge 415 

3.  An  agent's  conveyance  is  not  voidable,  because  he  conveyed  land  of  hif 
principal  by  a  less  extensive  warranty  than  the  power  might  have 
authorized. — McMUUmB  heira  vs.  Huichetofiy  ^c — _  611 

WILLS— 

1.  The  laws  of  the  place  where  the  will  is  made,  and  the  testator  is  dom- 

iciled, mutt  determine  who  are  capable  of  taking  under  the  will,  and  in 
the  ascertainment  of  the  persons  vho  are  to  take  under  the  will. 
(Story's  Conflict  of  Lawt^  tect,  479,  a-d-e,)—Dannelli^  ^c,  V9,  Dan- 
nelU'a  adn'r Gl 

2.  The  general  rule  is,  that  the  will  is  to  be  construed  according  to  the 

law  of  the  place  of  the  testator's  domicil  in  which  it  is  made. — lb,  51 
ft.  "All  my  estate,  real  and  personal,  «  «  «  shall  be  equally  divided 
among  my  children.  •  •  •  The  share  of  my  estate  allotted  to 
my  son  William  R.  Jacob,  shall  be  retained  by  my  executors,  pay- 
ing to  him  during  life,  quarter-yearly,  the  net  proceeds  of  the  rents 
and  profits  thereof;  *  *  *  but  he  shall  have  no  power  to  sell 
or  encumber  any  part  of  the  estate  allotted,  or  the  profits  thereof, 
or  to  anticipate  its  receipt;  nor  shall  the  same  be  in  any  way  liable 
for  his  debts.  After  his  death  the  property,  with  the  nnexpended 
avails,  shall  be  conveyed  and  paid  to  his  descendants,  *  *  *  in 
the  same  manner  as  it  would  pass  by  the  law  of  descents,  if  the  same 
were  to  descend  from  him.  If  there  be  no  such  descendants,  then  the 
same  shall  bo  conveyed  and  paid  to  his  heirs." 

Wm.  R.  J.tcob  died,  leaving  a  widow  and  one  child.  In  construing 
the  foregoing  clauses,  Ac,  of  the  will  of  John  I.  Jacob,  the  court  held^ 
that  the  legal  title  of  W.  R.  Jacob's  share  remained  in  the  executors 
as  trustees,  and  that  the  testator  intended  to  carve  out  a  life  estate 
only  to  him;  that  he  did  not  take  a  fee  by  implication,  but  only  a 
life  estate,  witb  remainder,  which  passed  by  the  will,  and  not  by  the 
law,  to  his  descendants  or  heirs;  but  these  devisees  in  remainder, 
though  tiiking  under  the  will,  and  not  as  descendants  or  heirs  of  W. 
R.  J.,  still  take  precisely  the  same  as  though  the  property  had  de- 
scended by  law  from  him;  and  hit  widow  took  a  dower  interett  a$ 
legatee  by  implication^  and  the  child  took  the  other  estate  in  fee^  jusi 
precisely  as  though  the  property  had  been  owned  in  absolute  fee  by 
its  father,  and  he  had  died  intestate. — Jacob  vt.  Jacob^  i^c 110 
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WILLS— Continued. 

4.  A  widow  is  entitled  to  dower,  as  leg^atee  by  implication,  in  the  life 
estate  which  was  derised  to  her  hasband,  with  remainder  at  his 
death,  to  pass  as  by  the  law  of  descents  to  bis  descendants. — /5..  110 

6.  Previous  clauses  of  a  will  must  be  construed  as  harmonious  with  sub- 
sequent clauses,  and  if  inconsistent  therewith,  ther  must  give  waj 
under  a  familiar  rule,  that  the  last  will  must  prevail. — lb 110 

6.  Testator  devised  that  the  residue  of  his  estate  should  be  equallj  dirided 
between  his  children,  individualized  by  their  refpeetive  names^  and  bis 
grandchiUlren  by  a  deceased  daughter,  designating  them  alto  by  their 
names.  For  equalization  among  each  and  all  of  his  devisees  alike, 
without  any  discrimination,  the  testator  bequeathed  to  each  of  his 
two  grandchildren  special  legacies  the  same  ns  he  had  given  to  each 
of  his  children.  Held — That  under  this  will,  each  of  the  grand- 
children took  the  same  as  a  child;  that  children  and  grandchildren 
must  be  understood  as  used  for  identifying  the  persons  specially 
named,  and  not  fur  qualifying  the  interest  of  each  grandchild  mora 
than  that  of  each  child. —  WelU^  j-c,  vt.  Niwion^  j-c. 168 

T.  '*!  authorize  and  request  my  executors  to  make  conveyances  for  all  lands 
I  have  sold  *  *  *  when  the  purchase  money  is  paid,  and  to  sell 
and  convey  all  my  lands  except'*  ♦  ♦  ♦  The  proceeds  of  the 
land  sold,  and  the  land  requested  to  be  sold,  were  bequeathed  to 
the  separate  use  of  testator's  three  daughters.  One  of  these  daugh- 
ters married  and  died  childless,  without  having  elected  to  keep 
the  laud  requested  to  be  sold.  Held — That  the  husband  of  this 
daughter,  who  sued  as  her  administrator,  is  entitled  as  such,  if  not 
in  his  own  right,  to  recover  her  share  of  the  proceeds  of  all  the 
lands  referred  to  in  the  above  clauses  of  the  will,  whether  it  bad 
been  sold,  or  was  therein  requested  to  be  sold,  and  the  unsold  land 
is  required  to  be  sold  for  distribution. — Oreen  vs.  Johnson^^e,  —  164 

8.  "I  give  to  my  wife  ♦  ♦  ♦  as  much  of  the  remainder  of  my  estate, 
after  my  debts  is  paid,  *  *  *  as  will  be  sufficient  for  her  support 
during  life;  and  the  balance  of  my  estate,  both  real  and  personal  and 
mixtd,  I  will  to  my  daughter  ♦  ♦  ♦  and  her  children.  •  ♦  ♦ 
I  authorize  and  empower  my  executrix  and  executor  to  sell  and  con- 
vey whatever  property,  either  real  or  mixed,  they  may  think  best,  to 
pay  my  debts,  except  my  interest  in  my  brother  John's  estate;  *  * 
that  I  wish  to  stand  undisposed  of  for  the  bene6t  of  my  daughter 
♦  ♦  ♦  and  her  children."  ♦  ♦  ♦  i/eW— The  residue  of  the 
estate  having  been  disposed  of  to  pay  debts,  the  widow  was  entitled 
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to  her  support  dnrinfir  life  out  of  the  rental  of  the  interest  of  the  tes- 
tator in  his  brother  John's  estate,  which  was  not  sold  topaj  debts. 
McCatlandvM,  Martin^  Sfc 198 

0.  LiOAOiES  ''  io  he  paid  by  my  executor  with  aa  little  delay  0$  practicable  "^^ 
Legatees,  having  resisted  the  establishment  of  the  will  by  a  pro- 
tracted litigation,  are  not  entitled  to  interest  on  thfir  legncies  from 
on^  jear  after  testator's  death  {Rev,  Stat.,  tec.  2,  art,  2,  chap,  46,  2 
Stant.,  2);  ns  it '414  "^^  appear  that  the  executor  haid  either  used 
or  loaned  the  money, \but  held  it  ready  to  discharge  the  legacies,  the 
legatees  are  entitled  td  interest  only  from  the  establishment  of  the 
will. —  Commonwealth  for  use  of  Johnson,  Sfc,  vs.  LUlards  exW 398 

10.  "In  regard  to  the  real  estate  placed  in  the  hands  of  my  executor  and 

trustees  for  the  benefit  of  my  emancipated  negroes,  1  direct  that  none 
of  said  negroes  shall  have  a  right  to  sell  their  interest  in  the  same; 
and  upon  any  one  attempting  such  sale,  or  upon  any  one  or  more 
moving  off,  the  whole  property  shall  remain  for  the  use  of  the  others; 
nor  shall  said  property  be  sold  by  said  trustees  unless  it  should  be- 
come unlawful  for  colored  free  persons  to  remain  in  the  State,  when 
said  trustees  shnll  be  authorized  to  sell  the  property  nud  apply  the 
proceeds  towards  establishing  them  in  a  ntw  home  elsewhere."  Held 
— That  the  land  referred  to,  in  the  above  clause  of  the  will,  was  de- 
signed for  community  property  for  all  the  beneficiaries,  so  long  as 
they  could  lawfully  remain  thereon,  without  any  power  of  sale  in 
them,  and  a  forfeiture  for  any  attempted  sale,  and  also  that  the  cir- 
cuit court  rightfully  dismissed  a  petition  for  the  sale  and  partition  of 
the  land. — Robinson,  ^c,  vs.  Ficklin^s  exr 433 

11.  Testator,  a  free  man  of  color  at  the  time  ho  made  and  published  his 

will,  previous  to  the  year  1859,  had  a  free  wife  and  three  sons;  two 
of  them  free,  one  a  slave.  He  devised  to  his  two  free  sons  two  lota 
in  Louisville,  giving  his  wife  a  life  estate  in  one  of  them,  and  to  her 
and  said  two  free  sons  his  household  and  kitchen  furniture,  and  made 
no  disposition  of  his  other  personal  property.  The  slave  son  was 
emancipated  before  the  death  of  his  father  in  1865.  JJeld—lhe^i^ 
though  incapable  of  taking  at  the  publication  of  the  will,  the  eman- 
cipated son  being  free  at  the  death  of  his  father,  had  a  descendible 
and  distributable  interest  in  bis  estate  equal  to  his  brothers,  and  that 
he  should  be  equalized  with  them  out  of  the  undisposed  of  personalty 
before  they  should  be  allowed  any  part  thereof,  as  provided  by  see^ 
turn  17,  chapter  30,  Revised  Statutes  (1  Stanton,  426),— Miller  vs, 
MiUcr,  ie . 482 
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12.  An  Ademption  will  not  be  presamed,  bnt  most  appear.     (  Wieklijfet 

«tV»  vt.  PrMton,  4  Metj  178;  Mcte'on  1,  artieli  3,  chapter  46,  Reviud 
Statutet,  2  Stantoriy  l,)-^Ib, 1 482 

13.  An  ademption,  does  appear,  by  the  testators  selling  one  of  the  derised 

lota,  collecting,  using,  and  confoanding  the  proceeds  with  bis  other 
personalty,  and  the  entire  proceeds,  thon^h  a  small  part  thereof 
remained  uncollected,  should  be  regarded  as  part  of  his  distributable 
personal  estate. — Ih 482 

14.  "I  will  that  ray  d.iughter,  Laura  Mattingly,  and  her  children,  have  my 

home  farm  at  twenty-five  dollars  per  acre;  they  to  pay  my  other 
heirs  the  amount  necessary  to  make  them  equal,  share  and  share,  in 
my  estate,  after  deducting  the  amount  each  heir  has  already  receired, 
for  which  I  hold  their  notes." 

"I  will  to  my  beloved  wife,  Charity  Howard,  one  third  of  my 
whole  estate  of  which  I  die  possessed.' 

In  construing  the  foregoing  conflicting  clauses,  ike  cowl  held^  that 
the  widow  was  entitled  to  one  third  of  the  real  estate  of  her  de- 
ceased husband  in  fee;  and  that  Mrs.  Mattingly  and  her  children  are 
entitled  to  the  two  thirds  of  the  *^  home /arm"  for  which  they  must 
pay  twenty-five  dollars  per  acre.  {See  tec.  7,  chap.  80,  Revised  Stat- 
utee,  2  Stanton,  227.) — Howard  ve.  Iloward^e  exV,  4*c. 494 

15.  When  two  clauses  of  a  will  or  two  devises  in  a  will  are  repugnant, 

and  cannot  stand  together,  the  clause  or  devise  wnich  is  po:jterior  in 
local  position  must  prpvail;  the  subsequent  words  being  regarded  as 
denoting  a  change  of  intention  of  the  testator  from  that  previously 
expressed.  {Jartnan  on  WillSy  394,  top  page;  Hunt  vs.  Johnson^  j'c, 
10  B.  Mon,  342.)— Jb _  494 

16.  A  testator  died  without  children,  leaving  a  widow,  a  brother,  and 

three  sisters,  and  a  will  containing  the  following  among  other  pro- 
Tisions: 

First.  A  derise  to  his  widow  (who  was  his  executrix)  of  sole 
possession  of  all  his  estate  during  her  life. 

Second.  A  direction  to  pay  his  debts  by  the  sale  of  certain  specified 
property. 

Third.  A  direction  to  his  executrix  to  sell  his  southern  property, 
and  of  the  proceeds  '* retaining  one  half  for  her  sole  use  and  benefit; 
the  other  half  to  be  divided  in  equal  proportions  between  my  brother 
and  sisters,  or,  in  case  of  the  death  of  any  of  them,  to  their  children, 
in  such  pro  rata  division  as  the  law  makes  ih  such  cases;  provided. 
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WILLS— Conti  naed. 

however,  that  from  the  portion  going  to'*  his  brother  and  each  of  his 
sisters,  the  seyeral  debts  which  his  brother  and  the  respective  hus- 
bands of  his  sisters  owed  to  testator,  should  be  subtracted,  the  hus- 
bands of  the  sisters  being  dead. 

Fourth.  Of  his  Kentucky  farm,  negroes,  &c.,  or  so  much  thereof  as 
might  remain  after  paying  debts,  as  before  provided,  he  devised  to  his 
widow  one  half  for  life,  with  "the  right  to  will  in  fee  simple  one 
half  of  all  mj  property  left;  the  other  half  to  be  divided  among  my 
brother  and  sisters  or  their  children,  as  above  described;"  provided, 
that  if  his  widow  should  marry,  then  all  his  property  to  be  sold 
"and  divided  amongst  my  brother  and  sisters,"  first  paying  to  his 
widow  five  thousand  dollars  as  her  portion. 

ffeld — Ist.  That,  under  these  provisions  of  the  will,  the  debts  owing 
the  testator  by  his  brother  and  brothers-in-law  are  not  included  in 
the  devise  to  his  widow,  but  to  go  to  his  brother  and  sisters,  to  be 
thrown  into  hotchpot  for  equalizing  among  themselves  their  distribu- 
tive portions. 

2d.  That  the  will  does  not  vest  in  the  widow,  a  freehold  title  to  the 
southern  property,  but  the  mere  possession  and  curation  without  title; 
and  the  title  thus  undisposed  of  by  the  will  descended  to  the  brother 
and  sisters  as  heirs. 

3d.  That  the  devises  to  the  brother  and  sisters  were  absolute,  the 
contingent  provision  for  the  children,  being  intended  to  apply  only  to 
those  of  such  of  the  primary  devisees  as  might  not  survive  him,  and, 
therefore,  could  not  take  under  the  will. — Floumoy^  ^c.^  vs,  Floumoy^ 
^c 619 

WITNESS— 

1.  A  witness  having  the  same  character  of  action  against  the  same  defend- 

ant, is  not  disqualified  as  a  witness  for  the  plaintiff;  his  similarity  of 
interest  would  only  go  to  the  credibility  of  the  witness. — Jarboij  ^-c, 
w.  Calvin^  ^e 70 

2.  A  stockholder  in  a  bank  is  a  competent  witness  for  the  bank  {Civil 

Cod€y  see.  675;  Covington  and  Lex,  R.  R.  Co.va.  Inglea^  \b  B.  Mon^ 
641;  Lackey  vs.  Richmond  and  Lancaster  T,  P.  R.  Co.^  11  B.  Mon^ 
48);  and  however  the  interest  of  the  witness  might  be  regarded  as 
afiecting  his  credit;  in  this  case  the  circuit  court  rightly  overruled 
the  exception  to  his  deposition,  and  especially  so,  as  he  is  shown  to 
have  been  indemnified  against  loss,  by  the  result  of  the  suit,  by  the 
corporation  of  which  he  was  a  member. — Petiit  j*  Co,  vs.  First  Ao- 

Uonal  Bank  of  Memphis . 334 

VOL.    IV 51 
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